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SUPREME  COURT  OF  THE  UNITED  STATES. 
Allotment  of  JusTicies,  Octobbr  Tbbm,  1916.^ 

Ordbb:  There  having  been  an  ABSociate  Justice  of  this 
court  appointed  sinee  the  adjournment  of  the  last  term, 

It  is  ordered.  That  the  following  allotment  be  made  of  the 
Chief  Justice  and  AsBociate  Justices  of  this  court  among 
the  circuits  agreeably  to  the  act  of  Congress  in  such  case 
made  and  provided,  and  that  such  allotment  be  entered 
of  record,  viz: 

For  the  First  Circuit,  Ouvbr  Wsndbll  Holmss, 

.Associate  Justice. 
For  the  Seoopd  Circuit,  Loxtib  D.  Bbandsis,  Associate 

Justice,    r  _         ^      ' 
For  the  Third  Circuit,  Mahlon  PrrNsr,  Associate 

Justice. 
For  the  Fourth  Circuit,  Edwabd  D.  WmrB,  Chief 

Justice. 
For  the  Fifth  Circuit,  J.  C.  McRbtnoldBi  Associate 

Justice. 
For  the  Sixth  Circuit,  William  R.  Day,  Associate 

Justice. 
For  the  Seventh  Circuit,  John  H.  Clabkb,  Associate 

Justice. 
For  the  Eighth  Circuit,  Willis  Van  Dbvantbb,  Asso- 
ciate Justice. 
For  the  Ninth  Circuit,  Joseph  McEsnna,  Associate 

Justice. 
October  30,  1916. 

>  For  next  previous  allotment  see  241  U.  S.,  p.  iy. 
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CASES  ADJUDGED 

IN  TBB 

SUPREME  COURT  OF  THE  UNITED  STATES 

AT 

OCTOBER  TERM,  1^17. 


ARMOUR  &  COMPANY  v.  COMMONWEALTH  OF 
VIRGINIA. 

EBBOB  TO  THE  SUFBEHE  COUBT  OF  APPBALB  OP  THB  8TATV 
OF  VIBOINIA. 

No.  127.  Aisued  Janiiary  3,  1018.— Deelded  Blarch  4,  1018. 

A  law  of  A^ripnia  (Acts  1016,  o.  148,  p.  233)  imposeB  a  lioanw  tax  on 
merchants  doing  busineSB  in  the  State  based  on  the  amount  <rf  pup- 
cfaaaes  during  the  lioenae  period,  including  aa  purchases  all  goods, 
wares  and  merchandise  manufactured  by  the  licSDnsee  and  sold  or 
offered  for  sale  in  the  State*,  but  excludes  from  its  operation  manu- 
facturers taxed  on  capital  by  the  State,  ^o  offer  for  sale  at  the 
place  of  manufacture  the  goods,  wares  and  merchandise  manufac- 
tured by  them.  The  Court  of  Appeals  of  the  State  having  inter- 
preted this  exclusion  as  open  to  all,  including  non-citizens  and  non- 
residents, who  manufacture  in  Virginia,  and  the  license  as  extending 
as  well  to  those  who  manufacture  in  Virginia  and  sell  the  goods  at 
places  other  than  the  place  of  manufacture,  as  to  those  who  n\^u- 
facture  without  and  seH  within  the  State.  M^i  that  the'  license 
te,  ad  a)>pliedjto  a  New- Jersey  corporatiQi^nd  as  comi»iit0!  on 
the  basis  of  merchandise  manufactured  by  K%u.  other  States  and 
shipped  into  \^iginia  for  sale  at  its  agencies  there,  docs  not  offend 
the  equal  protection  clause  of  the  Fourteenth  Amendment,  or 
abridge  the  privileges  and  immunities  of  the  corporation  guaranteed 

(1) 
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2  OCTOBER  TERM,  1917. 

Aigument  for  Plaintiff  in  Error.  246  U.  S. 

by  tliat  Amendment  and  by  Art.  IV  of  the  Constitution,  or  oon- 
.    stitute,  either  inherently  or  by  necessary  operation  and  effect,  an 

unconstitutional  burden  on  interstate  commerce. 
118  Viiginiay  242,  affinned. 

Thb  case  is  stated  in  the  opinion. 

Mr.  Eppa  Hunton,  Jr.,  with  whom  Mr^  H.  T.  HaU  was 
on  the  briefs,  for  plaintiff  in  error: 

It  is  not  denied  that  under  the  construction  placed  upon 
this  statute  by  the  Supreme  Court  of  Appeals  of  Virginia 
there  is  no  discrimination  against  nianufacturers  because 
they  do  not  have  their  residence  in  the  State;  but  it  is 
maintained  that  there  is  a  discrimination  against  goods 
which  are  not  manufactured  in  Virginia,  in  favor  of  goods 
which  are  manufactured  therem,  in  this,  that  where 
goods  are  manufactured  there  the  manufacturer  may  sell 
them  at  the  place  at  which  they  are  manufactured  with- 
out any  merchant's  license  tax  for  so  doings  and  that  it  is 
a  matter  of  common  knowledge  that  the  greater  part  of 
manufactured  goods  are  thus  sold. 

The  result  of  this  legislation  is  that  a  resident  manufac- 
turer, being  taxed  on  his  capital  in  Virgmia,  has  the  right 
to  sell,  and  does  sell,  the  great  bulk  of  his  manufactured 
products  without  paying  any  merchant's  license  therefor, 
whereafl  the  manufacturer  who  undertakes  to  sell  goods 
not  manufactured  in  Virginia^  must  pay  the  merchant's 
license  tax  on  all  such  sales.  That  this  discrimination  is 
unconstitutional,  see  CommonweaUh  v.  Myer,  92  Virginia, 
809;  Woodruff  v.  Parham,  8  Wall.  123;  Hinson  v.  Lott, 
8  Wall.  148;  Ward  v.  Maryland,  12  Wall.  418;  Welian  v. 
Miuauriy  dl  U.  S.  275;  Gvy  y.  Baliimare,  100  U.  S.  434; 
WOber  v.  Virginia,  103  U.  S.  344;  WaUing  v.  Michigan, 
116  U.  S.  446.  See  especially  Brimmer  v.  Bebman,  138 
XJ.  S.  78.  This  case  holds  that  the  constitutionality  of  a 
statute  is  not  determined  by  the  fact  that  it  applies  to 
residents  as  well  as  non-residents,  but  by  its  practical 


Digitized  by  VjOOQIC 


ARMOUR  &  CO.  i;.  VIRGINU.  3 

1.  (^Hnion  of  tbe  Court 

operation,  although  there  may  be  no  purpose  upon  the 
pert  of  the  legislature  to  violate  the  provisions  of  the 
Constitution.  Damell  &  San  v.  Memphis,  208  U.  S.  113. 
Distinguished  New  York  v.  BcberU,  171  U.  S.  658;  PUim- 
mer  v.  Oder,  178  U.  S.  115;  and  Bei/mann  Brewing  Co.  v. 
BriskT,  170  U.  S.  446. 

Mr.  /.  D.  Hank,  Jr.,  Assistant  Attorney  General  of  the 
State  of  Virginia,  with  whom  Mr.  Jno.  Garland  PoUard, 
Attorn^  General  of  the  State  of  Virginia,  and  Mr.  Lean  M. 
BazHe  were  on  the  brief,  for  defendant  in  error. 

Mb.  Chief  Justice  White  delivered  the  opinion  of 
the  court. 

This  suit  concerns  §  45  of  the  Virginia  general  taxing 
statute,  as  amended  in  1915,  which  is  in  the  margin.^  It 
will  be  observed  that  the  section  imposes  an  annual  li- 
cense tax  upon  all  persons  or  corporations  carrying  on  a 

>  "Every  person,  firm,  company  or  corporation  engaged  in  the  busi- 
nees  of  a  merchant  shall  pay  a  license  tax  for  the  privilege  of  doing 
businesB  in  this  State  to  be  graduated  by  the  amount  of  purchases 
made  by  him  durmg  the  period  for  which  the  license  is  granted,  and 
all  goods,  wares  and  merchandise  manufactured  by  such  merchant  and 
sold  or  offered  for  sale,  in  this  State,  as  merchandise,  shall  be  consid- 
ered as  purchases  within  the  meaning  of  this  section;  provided,  that 
this  section  shall  not  be  construed  as  appljdng  to  manufacturers  taared 
on  capital  by  this  State,  who  offer  for  sale  at  the  place  of  manufacture, 
goods,  wares  and  merchandise  manufactured  by  them.  To  ascertain 
the  amount  of  purchases  it  shall  be  the  duty  of  such  merchant,  on  the 
fint  day  of  April  of  each  year,  or  within  ten  days  thereafter,  to  make 
report  in  writing,  under  oath,  to  the  commissioner  of  the  revenue,  for 
the  district  for  which  he  was  licensed,  showing  purchases  as  above  de* 
fined,  and  also  all  goods,  wares  and  merchandise  manufactured  ^nd 
sold  or  offered  for  sale  in  this  State  during  the  next  preceding  twelve 
months;  except  such  goods,  wares  and  merchandise  as  is  manufac- 
tured by  persons,  firms  and  corporations  taxed  on  their  capital  by  this 
State.  .  .  ."  Acts  of  1915,  c.  148,  p.  233;  Virginia  Ckxle,  vol.  4,  p.  504. 
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merchandise  business  at  any  place  in  the  State,  the 
amount  being  determined  by  the  sum  of  the  purchases 
during  the  year.  It  will  be  further  seen  that  the  amount 
of  the  purchases  includes  ''all  goods,  wares  and  merchan- 
dise manufactured  by  such  merchant  and  sold  or  offered 
for  sale,  in  this  State,  as  merchandise,"  and  that  the  sec- 
tion also  contains  a  provision  excluding  from  the  opera- 
tion of  the  license  ''manufacturers  taxed  on  capital  by 
this  State,  who  offer  for  sale  at  the  place  of  manufacture, 
goods,  wares  and  merchandise  manufactured  by  them." 

Armour  A  Company,  a  New  Jersey  corporation  en- 
gaged in  the  packing  house  business,  and  having  various 
establishments  in  several  States,  carried  on  in  Virginia 
the  merchandise  business  of  selling  packing  house  prod- 
ucts at  the  respective  agencies  which  they  had  established. 
For  the  purposes  of  the  merchant's  license  in  question  the 
company  was  called  upon  to  return  the  sum  of  its  pur- 
chases, including  the  amount  shipped  into  the  State  for 
sale  at  its  agencies,  whether  or  not  manufactured  by  it. 
The  corporation  declined  to  comply  and  commenced  this 
suit  to  enjoin  the  enforcement  of  the  statute  in  so  far  as 
it  required  the  inclusion  in  the  amount  of  purchases  of 
merchandise  manufactured  by  the  corporation  in  other 
States  and  shipped  into  Virginia  for  sale.  It  was  charged 
that  to  the  extent  stated  the  statute  was  in  conflict  with 
the  Constitution  of  the  United  States  because  of  the  pro- 
vision excluding  from  liability  for  license  persons  who 
goianufactured  merchandise  in  Virginia  and  sold  the  same 
at  the  place  of  manufacture  foi^  the  following  reasons: 

(a)  Because  as  the  result  of  such  exclusion  the  statute 
discriminated  against  the  company  to  the  extent  that  it 
ddpjped  gbods  manufactured  by  it  into  Virginia  to  be  sold 
and  therefore  was  a  direct  burden  on  interstate  commerce. 

(b)  Because  the  statute  deprived  manufacturers  in  other 
States  of  the  benefit  of  §  2  of  Article  IV  guaranteeing  to 
the  citiaens  of  each  State  "all  privileges  and  immunities 
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of  citizens  in  the  several  States/'  And  (c)  because  the 
statute  in  the  respects  stated  was  repugnant  to  the  equal 
protection  and  privilege  and  immunities  clauses  of  the 
Fourteenth  Amendment. 

The  trial  court  enjoined  the  enforcement  of  the  statute 
to  the  extent  complained  of  and  its  action  on  appeal  was 
reversed  by  the  comi;  below.  It  was  held  that  the  statute 
was  inherently  within  the  state  legislative  power  and  that 
the  difference  between  a  manufacturer  selling  goods  by 
him  made  at  the  place  where  they  were  manufactured  and 
one  engaged  in  a  mercantile  business  even  if  his  business 
consisted  in  whole  or  in  part  of  the  selling  of  goods  by 
him  manufactured  at  a  place  other  than^the  place  of  man- 
ufacture was  such  as  to  afford  adequate  ground  for  their 
distinct  classification  and  hence  justified  the  provision. of 
the  statute  including  one  in  the  merchant's  license  and 
excluding  the  other.  In  addition,  construing  the  statute, 
it  was  decided  that  it  was  not  discriminatory  since  the 
exclusion  from  the  license  tax  of  manufacturers  selling 
at  their  place  of  manufacture  was  open  to  all  whether 
non-citizens  or  even  non-residents  who  manufacturcid 
in  Virginia  and  because  the  liability  for  the  merchant's 
license  embraced  even  those  who  manufactured  in  Virginia 
if  they  sold  as  merchants  the  goods  by  them  manufac- 
tured at  a  place  other  than  the  place  of  manufacture. 
From  this  latter  conclusion  it  was  decided  that  if  any  dis- 
advantage resulted  to  the  person  selling  as  a  merchant 
in  Virginia  goods  manufactured  by  him  in  another  State 
by  subjecting  him  to  a  license  when  such  license  did  not 
include  the  manufacturer  selling  in  Virginia  at  the  place 
of  manufacture,  the  disadvantage  was  a  mere  indirect 
consequence  of  a  lawful  and  non-discriminatory  exercise 
of  state  authority  and  afforded  no  basis  for  holding  the 
statute  to  be  repugnant  to  the  clauses  of  the  Constitu- 
tion of  the  United  States  as  contended.    118  Virginia,  242. 

All  the  constitutional  grounds  which  were  thus  held 
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to  he  without  merit  are  within  the  errors  assigned  and  re- 
lied upon  although  predominance  in  argument  is  given 
to  the  asserted  repugnancy  of  the  statute  to  the  commerce 
clause  of  the  Constitution;  and  we  come  briefly  to  con- 
sider them  all. 

In  the  first  place,  we  are  of  opinion  that  the  distinction 
upon  which  the  classification  in  the  statute  rests  between 
a  manufacturer  selling  goods  by  him  made  at  their  place 
of  manufacture  and  one  engaged  as  a  merchant  in  whole 
or  in  part  in  selling  goods  of  his  manufacture  at  a  place 
ci  business  other  than  where  they  were  made  is  so  obvious 
as  to  require  nothing  but  a  mere  statement  of  the  two 
classes.  All  question  concerning  the  equal  protection 
clause  of  the  Fourteenth  Amendment  may  therefore  be 
put  out  of  view. 

In  the  second  place,  we  are  also  of  opinion  that  the  in- 
terpretation given  by  the  court  below  to  the  statute  ex- 
cludes all  basis  for  the  contention  that  the  provision  of 
the  statute  imposing  the  license  tax  upon  the  one  class 
and  not  upon  the  other  gave  rise  to  such  discrimination 
as  resulted  in  a  direct  burden  upon  interstate  commerce. 
And  this  whether  the  statute  be  considered  from  the 
point  of  view  of  the  power  of  the  State  to  enact  it  inher- 
ently, considered,  or  of  the  power  as  tested  by  the  neces- 
sary. GperaHon  and  effect  of  tiie  statute,  if  any,  upon  in- 
terstate commerce  and  the  plenary  and  exclusive  power 
of  Congress  to  regulate  the  same. 

In  the  third  place,  we  also  conclude  that,  as  the  subject 
matter  of  the  statute  was  plainly  within  the  legislative 
authority  of  the  State  and  as  thie  previous  conclusions 
exclude  the  conception  of  the  repugnancy  of  the  statute 
to  the  provisions  of  the  Constitution  just  considered,  it 
necessarily  follows  that  there  is  no  ground  for  the  asser- 
tion that  the  statute  conflicted  with  the  privileges  and 
immunities  clause  of  Article  IV  of  the  Constitution  or  of 
the  clause  in  the  Fourteenth  Amendment  providing  that, 
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"No  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the 
UnitedTStates." 

But,  it  is  urged/  the  statute  should  be  held  to  be  a  bur- 
den on  interstate  commerce  and  repugnant  to  the  Con-, 
stitution  because  of  the  disadvantage  to  which^  it  is  in- 
sisted^ it  necessarily  by  way  of  a  license  tax  subjected 
goods  manufactured  in  another  State  when  sold  in  Vir- 
ginia by  a  merchant  manufacturing  the  same,  while  no 
such  tsx  was  by  the  statute  imposed  on  a  manufactiirer 
in  Virginia  selling  his  goods  so  manufactured  at  the  place 
of  their  manufacture.  But  we  have  already  tested  the 
statute  by  its  necessary  operation  and  effect  and  found 
it  not  to  be  repugnant  to  the  commerce  clause.  Hence 
this  argument  but  repeats  in  a  different  form  a  contention 
already  disposed  of.  It  follows  therefore  that,  if  the  as- 
serted disadvantage  be  real  and  not  imaginary,  it  would 
be  one  not  direct  because  not  arising  from  the  operation 
and  effect  of  the  statute,  but  indirect  as  a  mere  conse- 
quence of  the  situation  of  the  persons  and  property  af- 
fected and  of  the  non-discriminating  exercise  by  the 
State  of  power  which,  it  had  a  right  to  exert  without  vio- 
lating the  Constitution — which  is  indeed  but  to  say  that 
the  disadvantage  relied  upon,  if  any,  is  but  the  indirect 
result  of  our  dual  system  of  government. 

In  other  words,  to  resume,  the  error  of  the  argument 
results  from  confounding  the  direct  burden  necessarily 
arising,  from  a  statute  which  is  unconstitutional  because 
it  exercises  a  power  concerning  interstate  commerce  not 
possessed  or  because  of  the  unlawful  discriminations 
which  its  provisions  express  or  by  operation  necessarily 
bring  about  and  the  indirect  and  wholly  negligible  influ- 
ence on  interstate  commerce,  even  if  in  some  aspects  det- 
rimental, arising  from  a  statute  which  there  was  power 
to  enact  and  in  which  there  was  an  absence  of  all  discrim- 
ination, whether  express  or  implied  as  the  result  of  the 


Digitized  by  VjOOQIC 


8  OCTOBER  TERM,  1917. 

Syllabus.  SMU.S. 

necessary  operation  and  effect  of  its  provisions.  The  dis- 
tinction between  the  two  has  been  enforced  from  the  be- 
ginning as  vital  to  the  perpetuation  of  our  constitutional 
system.  Indeed,  as  correctly  pointed  out  by  the  court 
below,  that  principle  as  applied  in  adjudged  cases  is  here 
directly  applicable  and  authoritatively  controlling.  New 
York  V.  Roberta^  171  U.  S.  658;  Reymann  Brewing  Co.  v. 
^Briaterf  179  U.  S.  446.  In  saying  this  we  have  not  over- 
looked or  failed  to  consider  the  many  cases  cited  in  the 
argument  at  bar  on  the  theory  that  they  are  to  the  con- 
trary, when  in  fact  they  all  rest  upon  the  conclusion  that 
a  direct  burden  on  interstate  commerce  arose  from  stat- 
utes inherently  void  for  want  of  power  or  if  within  the 
power  possessed  were  intrinsically  repugnant  to  the  com-^ 
merce  clause  because  of  discriminations  against  interstate 
commerce  which  they  contained. 

Affirmed. 


BOSTON  STORE  OF  CHICAGO  v.    AMERICAN 
GRAPHOPHONE  COMPANY  ET  AL- 

CEBnnCATE  FBOU  THE  GIBCXJIT  G0T7BT  OF  APPBAUS  FOB 
THE  SEVENTH  dRCUFr. 

No.  363.   Argued  January  16,  1918.— Decided  March  4, 1918. 

Certificates  of  the  facts  cdnstituting  the  basis  for  questions  propounded 
to  this  court  by  the  Circuit  Court  of  Appeals  should  be  prepared 
with  care  and  precision. 

Where  the  bill  in  the  District  Court  claimed  protection  for  a  price- 
fixing  contract  under  the  patent  laws,  and  the  want  of  merit  in  the 

•  claim  was  not  so  conclusively  settled  by  decision  when  the  bill  was 
filed  as  to  make  the  claim  frivolous,  the  court  hod  jurisdiction  to 
pass  upon  the  case  as  made  by  the  bill,  that  is,  to  determine  whether 
the  suit  arose  under  those  laws. 
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Where  a  patent  owner  deliven  patented  articles  to  a  dealer  1^  a  trang- 
action  which,  essentially  considered,  is  a  completed  sale,  stipulations 
in  the  contract  that  the  articles  may  not  be  resold  at  prices  other 
or  lower  than  those  fixed  presently  and  from  time  to  time  by  the 
pateot  owner  are  void  under  the  general  law,  and  are  not  withhi  the 
monopoly  conferred,  or  the  remedies  afforded,  by  the  patent  law. 

Recent  decisions  of  this  court  denying  the  right  of  patent  owners,  in 
selling  patented  articles,  to  reserve  control  over  the  resale  or  use 
were  not  rested  upon  any  mere  question  of  the  form  of  notice  attached 
ta  the  articles  or  the  right  to  contract  solely  by  reference  to  such 
notice,  but  upon  the  fundamental  ground  that  the  control  of  the 
patent  owner  over  the  articles  in  question  ended  with  the  passing 
of  tide. 

The  courts  must  needs  apply  the  patent  law  as  they  find  it;  if  this 
result  in  damage  to  the  holders  of  patent  rights,  or  if  .the  law  afford 
.  insufficient  protection  to  the  inventor,  the  remedy  must  come  from 
Congress. 

The  case  is  stated  in  the  opinion. 

Mr.  Walter  Badirach  and  Mr.  HafnilUm  MoaeSy  with 
whom  Mr.  Joseph  W.  Moses  was  on  the  briefs^  for  Boston 
Store  of  Chicago. 

Mr.  EKsha  K.  Campf  Mr.  Daniel  N.  Kirby  and  Mr. 
James  M.  Beck^  with  whom  Mr.  OUbert  H.  Montague  was 
on  the  briefsy  for  American  Graphophone  Co.  el  al.: 

Whether  or  not  a  patentee^  in  dealing  with  his  monopoly 
right  to  sell,  owns  or  retains  title  to  the  physical  article, 
IS  not  conclusive  as  to  his  intent  in  disposing  of  his  monop- 
oly right  to  sell.  He  may  conditionally  dispose  of  the 
right  to  sell,  even  though  he  had  or  has  no  title  to  the 
article  itself.  BeTnerU  v.  Harrow  Co.,  186  U.  S.  70,  88,  91, 
92,  93.  The  principle  decided  in  the  BemerU  Case  also 
supports  the  proposition  that  a  conditional  sale  of  the 
article,  subject  to  a  reserved  part  of  the  monopoly  right 
to  sell,  rests  upon  the  patent  laws.  That  case  was  not 
modified  by  the  later  cases.  Thus,  Bobbs-MerriU  Co.  v. 
Straw,  210  U.  S.  339,  was  limited  to  an  effort  to  enforce 
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a  price  restriction  by  "mere  notice.'*  Likewise,  Henry  v. 
Dick  Co.,  224  U.  S.  1;  Motion  Picture  Co.  v.  Universal 
Film  Co.,  243  U.  S.  502;  and  Bauer  v.  O'DonneU,  229  U.  S. 
1.  Dr.  Miles  Medical  Co.  v.  Park  &  Sane  Co.,  220  U.  S. 
373,  involved  no  question  of  patent  law. 

The  fact  that  the  gross  money  consideration  was  paid 
is  not  conclusive,  but  is  merely  one  of  the  evidential  facts 
to  be  considered,  in  determining  the  ultimate  fact,  the 
intent.  The  future  observance  by  the  licensee  or  pur- 
chaser, of  the  restrictions  on  resale  expressed  in  the  agree- 
ment, was  of  far  greater  value  to  the  patentee  than  the 
money  consideration.  The  mere  fact  that  there  is  a  con- 
tract between  the  patentee  and  his  grantee  does  not  force 
the  conclusion  that  his  right  and  remedy  rest  solely  upon 
contract,  and  not  at  all  upon  the  patent  law,  if  the  sub- 
ject-matter of  the  contract  consists  in  part  of  a  monopoly 
right  which  is  also  the  subject-matter  of  the  suit. 

The  contract  was  not  violative  of  the  Sherman  Act  or 
contrary  to  public  policy.  Dr.  Miles  Medical  Co.  v.  Pcark 
&  Sons  Co.,  220  U.  S.  373;  Great  Atlantic  &  Pacific  Tea 
Co.  V.  Cream  of  Wheal  Co.,  224  Fed.  Rep.  566,  668;  United 
States  V.  Quaker  Oats  Co.,  232  Fed.  Rep.  499,  502;  Phillips 
V.  lola  Portland  Cement  Co.,  125  Fed.  Rep.  593;  Ford 
Motor  Co.  V.  Benjamin  E.  Boone,  Inc.,  244  Fed.  Rep.  335; 
Grogan  v.  Chaffee,  156  California,  611;  OhirardeUi  v. 
Hunsicker,  164  California,  355;  Fisher  Flouring  Mills  v. 
Swanson,  76  Washington,  649;  United  States  v.  Addyston 
Pipe  &  Steel  Co.,  85  Fed.  Rep.  271,  281-283;  Park  A 
Sons  Co.  V.  Hartman,  153  Fed.  Rep.  24;  Bdths-MerriU  Co. 
V.  Straw,  210  U.  S.  339;  Bauer  v.  O'DonneU,  229  U.  S.  1. 
The  rule  against  restraints  upon  alienation,  so  far  at  least 
as  concerns  so-called  resale  price  arrangements  affecting 
articles  in  interstate  commerce,  is  merged  in  the  compre- 
hensive prohibitions  of  the  Sherman  Act.  Standard  Oil 
Co.  V.  United  States,  221  U.  S.  1,  49-64;  United  States  v. 
American  Tobacco  Co.,  221  IT.  S.  106,  178-181.    The  rule 


Digitized  by 


Google 


BOSTON  STORE  v.  AMERICAN  GRAPHOPHONE  CO.   11 
8.  Aisument  for  American  Qraphophone  Co. 

is  against  limitations  and  qualifications  upon  the  property 
interesti  the  titlei  of  the  purchaser  and  sub-purchasers  of 
the  article;  and,  so  far  as  concerns  the  contractual  capacity 
of  the  vendor,  the  rule  does  not  operate  except  against 
attempts  by  contract  to  control  sub-purchasers  as  dis- 
tinguished from  purchasers;  and  even  when  thus  limited 
and  qualified,  the  rule  does  not  apply  to  certain  articles 
whose  acquired,  intangible  attributes  distinguish  them 
ccumnercially  from  similar  commodities  in  the  same  line 
<^  commerce.  This  and  other  federal  comrts  have  held 
that  trading  stamps  and  raibroad  tickets  are  soimd  exc  op- 
tions to  the  rule  against  restraints  upon  the  alienation  of 
personal  property.  Park  &  Sana  Co.  v.  Hartman^  163 
Fed.  Rep.  24,  31;  Bitterman  v.  LauistrUle  &  Nashville. 
R.  R.  Co.,  207  U.  S.  205,  222;  Sperry  &  HtUckinson  Co. 
v.  Mechanics'  Chihing  Co.,  128  Fed.  Rep.  800;  Sperry 
A  Hutchinson  Co.  v.  Weber  &  Co.,  161  Fed.  Rep.  219. 
'  Neither  the  Shaman  Act  nor  public  policy  is  o£fended  by 
an  arrangement  in  the  natm^  of  so-called  resale  price 
maintenance  in  any  particular  case  where  there  is  an 
absence  -of  monopolistic  features,  and  where  preSminent 
good  wiU  attaches  to  and  is  conveyed  with  the  article, 
and  wh^pe  the  arrangement  is  limited  to  the  requir^nents 
and  necessities  of  this  good  will,  and  to  the  manufacturer's 
immediate  vendee  with  whom  the  manufacturer  is  in 
direct  contractual  relation. 

Mr.  James  M.  Beck,  for  American  Graphophone  Co.  el 
dL,  filed  a  separate  argument  on  the  question  whether*a 
contract  of  sale,  which  imposes  upon  the  vendor's  immedi- 
ate vendee  a  resale  price,  necessarily  and  under  all  circum- 
Btanoes,  is  invalid.  All  that  was  necessarily  decided  in  Dr. 
MaesMedicdlCo.y.Park&SonsCo.,220V.8.373,wB3thB.t 
where  an  article  of  commerce  was  absolutely  monopolized 
by  a  given  producer,  and  where  therefore  no  competitive 
conditions  existed  in  that  line  of  commerce  to  protect  the 
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consumer,  and  where  the  producer,  being  thus  an  absolute 
monopolist,  imposed  upon  all  distributors  and  retailers 
an  interlocking  system  of  contracts,  which  made  com- 
petition in  prices  an  impossibility, — that  such  producer 
could  not,  as  against  one  who  sustained  no  contractual 
relation  whatever  to  the  producer,  compel  him  to  submit 
to  such  price  maintenance  system.  If  the  contract  in  a 
given  case  is  not  clearly  prejudicial  to  the  public  welfare, 
then  the  presumptive  right  of  the  contracting  parties  "to 
do  as  they  will  with  their  own"  should  be  respected.  The 
erroneous  idea  that  any  restraint  upon  the  alienation  of 
personal  property  was  void  at  common  law. arose  out  of 
a  misconception  of  a  passage  from  Coke  on  littleton, 
§  360.  Coke,  in  the  context  of  this  very  passage,  however, 
and  Littleton,  in  the  section  of  his  TenureSy  on  which  it  is 
based,  both  stated  that  the  rule  referred  only  to  total 
restraints  upon  every  mode  of  alienation,  and  did  not 
include  restraints  that  were  not  total,  or  that  left  free 
some  right  of  alienation — like  the  conditions  of  the  agree- 
ment certified  in  the  present  case,  for  instance. 

The  decision  of  Mitchell  v.  Reynolds^  1  P.  Wms.  181 
(1711),  and  all  subsequent  cases,  simply  recognized  the 
common  law,  and  the  only  change  of  doctrine  was  the 
growing  recognition  by  the  courts  that  all  restraints 
upon  alienation,  growing  out  of  contract,  should  be  re- 
cognized as  within  the  fair  rights  of  tiie  contracting 
parties,  unless  such  restraints  were  clearly  prejudicial 
to  the  public  welfare.  Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1;  United  States  v.  American  Tobacco  Co.,  221 
U.  S.  106,  179. 

As  the  legal  test  of  a  contract  is  the  public  welfare,  it 
inevitably  follows  that  the  judicial  declaration  of  public 
policy  must  conform  to  changing  economic  conditions. 
Dr.  Miles  Medical  Co.  v.  Park  &  Sons  Co.,  220  U.  S.  406; 
TutUe  v.  BtuJc,  107  Minnesota,  145;  Diamond  Match  Co, 
V.  Roeber,  106  N.  Y.  473. 
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Applying  these  considerations  to  the  precise  question 
now  under  consideration,  it  is  obvious  that  when  a  vendor 
sells  a  commodity  of  commerce  to  a  vendee,  upon  condition 
that  he  shall  not  reseU  the  article  at  less  than  a  minimum 
price,  no  general  or  absolute  restraint  of  alienation  exists. 
Unless  it  is  plain  that  such  a  contract  is  prejudicial  to  the 
pubUc  welfare,  it  must  be  sustained  as  within  the  consti- 
tutional rights  of  both  vendor  and  vendee.  In  determining 
this  question,  this  court  must  recognize  that  there  is  a 
wide  variety  of  circumstances  under  which  such  restric- 
tions are  imposed.  The  article  may  be  a  necessity  of  life, 
or,  as  in  the  case  at  bar,  a  mere  luxury.  It  may  be  sold 
under  competitive  conditions  or,  as  in  the  Miles  Medical 
Case,  under  non-competitive  conditions.  To  prevent  mis- 
construction, we  do  not  concede  that  public  policy  should 
solely  regard  the  interests  of  the  consumer.  Nevertheless 
the  consumer,  especially  when  necessaries  of  life  are  in- 
volved, must  be  a  matter  of  first  and  chief  consideration. 
Public  policy,  however,  must  necessarily  take  into  account 
the  retailer,  the  distributor  and  especially  the  producer, 
for  if  the  producer  cannot  economically  produce,  the  con- 
sumer must  suffer  a  total  deprivation  of  the  product. 
Where  competitive  conditions  exist  (as  here),  the  in- 
evitable working  of  economic  laws  protects  the  consumer 
not  only  in  giving  him  the  opportunity,  if  he  thinks  the 
resale  price  unfair,  to  purchase  a  competing  product,  but 
also  because  the  existence  of  competitive  conditions 
normally  affects  the  reasonableness  of  the  resale  price. 
No  one  questions  the  right  of  the  producer  to  establish  his 
own  depots  for  the  marketing  of  his  products,  and  in  that 
event  to  charge  the  consumer  what  price  he  pleases.  If 
he  have  not  sufficient  capital  to  establish  his  own  market- 
ing depots,  he  can  at  least  consign  his  goods  to  his  own 
agents  with  a  similar  result.  It  is  well  Imown  that  either 
the  chain  store  or  the  consignment  plan  is  far  more  ex- 
oensive  than  the  distribution  of  a  product  tfarQugh  dis- 
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tribuiors  and  retailers.  It  inevitably  follows  that  if  the 
public  policy  of  the  nation,  as  declared  by  statute  or  judi- 
cial decision,  should  unreasonably  interfere  with  the  right 
of  contract  in  the  matter  of  resale  prices,  the  strongest 
producers  will,  as  in  the  case  of  the  Standard  Oil  and  other 
great  concerns,  be  driven  to  market  their  own  products. 
The  result  will  be  that  the  consume  will  not  only  pay  as 
much  but,  other  things  being  equal,  he  will  pay  more  for 
his  product,  because  upon  him  the  burden  of  increased 
expenses  generally  falls.  Thus  the  small  producers  may 
be  driven  out  of  business  and  only  the  large  producers  re- 
main ;  and  this  inevitably  will  tend  towards  partial  monop- 
olization.  Even  if  competition  in  prices  is  the  only  el- 
ement to  be  considered,'  the  reasonableness  even  from  the 
standpoint  of  the  consumer  of  resale  prices  must  depend 
upon  the  existence  or  nonexistence  of  competitive  condi- 
tions, and  this  in  itself  shows  the  danger  of  holding  too 
broadly  and  rigidly  that  all  such  contracts  are  void.  Un- 
der modem  commereial  methods,  where  the  manufacturer 
of  a  commodity,  not  a  necessary  of  life,  must  often  create 
the  market  for  his  wares,  not  only  for  himself  but  for  his 
distributors  and  retailers,  it  is  obviously  impossible  for 
the  manufacturer  to  sell  his  goods,  and  after  taking  his 
price  give  no  further  attention  to  them.  The  immense 
and  continuing  service  in  developing  and  maintaining  the 
value  of  the  product  in  the  present  case  is  no  part  of  any 
contract  of  sale  between  the  manufacturer  and  his  imme- 
diate vendee.  It  is  a  gratuitous  service/so  far  as  any  con- 
tractual obligation  is  concerned.  The  manufacturer  could 
withhold  it,  and  if  he  did,  his  busLuess,  and  that  of  his 
distributors  and  retailers,  would  sooner  or  later  dwindle^ 
It  does  not  follow  that  the  public  necessarily  pays  a  larger 
price.  The  more  phonographs  and  records  sold,  the  less 
the  overeharge  and  the  greater  the  ability  of  the  manufac- 
turer to  develop  the  business.  We  simply  maint>ain  that 
when  a  manufacturer  has  created  the  demand  for  an 
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article,  and  at  great  expense  is  aiding  his  vendee  in  finding 
a  market,  it  is  not  unreasonable,  but  is  consonant  with  the 
soundest  business  methods  for  him,  as  the  owner  of  the 
article,  to  provide  that  his  imimediate  vendee,  who  might 
otherwise  be  unable  to  sell  the  article,  shall  not,  by  cutting 
prices,  make  it  impossible  for  the  manufacturer  to  extend 
him  that  aid.    McLean  v.  Fleming,  96  U.  S.  246. 

There  is  another  and  very  important  consideration. 
In  the  great  centers  of  population,  department  stores, 
chain  stores,  and  mail  order  houses  have  come  into  exist- 
ence, unknown  in  Coke's  time.  The  department  store  to 
attract  custom  often  sells  a  standardized  product  at  less 
than  cost  in  order  to  gain  a  profit  by  the  probable  purchase 
of  other  articles  at  a  large  profit.  No  trade  method  is 
more  reprehensible  or  more  restrictive  of  honest  business. 
Sooner  or  later  the  department  store  to  a  very  substantial 
degree  restrains  trade  by  destroying  its  competitors,  and, 
with  the  elimination  of  many  competitors,  the  demand  for 
the  manufacturer's  product  quickly  dwindles,  and  with 
a  lessened  demand,  his  power  to  expand  conmierce  by  in- 
creasing the  demand  for  his  products  is  necessarily  de- 
stroyed. In  this  connection  the  court  should  apply  the 
doctrine  of  the  so-called  ''xmffur  trade"  cases,  i.  e.,  cases 
involving  fraudulent  or  unfair  efforts  to  violate  common- 
law  trade-names  as  distinguished  from  technical  trade- 
marks. It  should  recognize  the  existence  of  a  twilight 
zone  betweein  the  policy  of  unlimited  price  restriction 
through  mere  notice  and  the  policy  of  a  partial  price 
restriction  through  the  right  of  contract,  not  by  creating 
a  new  law  but  by  recognizing  the  fundamental  liberty  to 
make  a  reasonable  contract  and  the  rule  of  common  law, 
which  only  forbade  a  complete  restraint  on  alienation. 
That  agreements  in  respect  of  so-called  resale  price  main- 
tenance should  be  sustained  unless  affirmatively  shown 
to  be  in  derogation  of  public  policy  has  been  held  in  other 
jurisdictions.    Among  many  cases  can  be  cited  Grogan  v. 
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Chaffee  J  156  California,  611;  GhirardeUi  v.  Hunmker^  164 
California,  355;  CommonweaUh  v.  Grinsiead,  111  Kentucky, 
203;  Weiboldt  v.  Standard  Fashion  Co.,  80  111.  App.  67; 
Garst  V.  Harris,  177  Massachusetts,  72;  Garst  v.  Hall  & 
Lyon  Co.,  179  Massachusetts,  588;  Garst  v.  Charles,  187 
Massachusetts,  144;  Rackemann  v.  /2tW  Bank  Improve- 
ment Co.,  167  Massachusetts,  1 ;  Clark  v.  Frank,  17  Mo, 
App.  602;  Walsh  v.  Zhmj/ftf,  58  N.  Y.  Supp.  91;  Fisher 
Flouring  Mills  Co.  v.  Swanson,  76  Washington,  649.  The 
English  courts  have  reached  the  same  conclusion.  EUiman 
Sons  &  Co.  V.  Carrington  Sons,  Ltd.  (1901),  2  Ch.  Div.  275; 
National  Phonograph  Co.,  Ltd.,  v.  EdisonrBeU  &c.  Phon- 
ograph Co.,  Ltd.  (1908),  1  Ch.  Div.  335. 

Public  policy  requires  this  liberty  of  contract.  Printing 
Company  v.  Sampson,  19  Eq.  Cas.,  L.  R.  462.  ^ 

Mr.  J.  Edgar  BuU,  by  leave  of  court,  filed  a  brief  on 
behalf  of  Thomas  A.  Edison,  Inc.,  as  amicus  curim. 

Mr.  Chief  Justice  White  delivered  the  opinion  of 
the  court. 

The  court  below  before  whom  this  case  is  pending,  de- 
siring instruction  to  the  end  that  the  duty  of  deciding  the 
cause  may  be  performed,  has  certified  certain  facts  and 
propounded  questions  for  solution  arising  therefrom. 
The  certificate  as  to  some  matters  of  procedure  is  defi- 
cient in  specification  and  looked  at  from  the  point  of  view 
of  the  questions  which  it  asks  is  somewhat  wanting  in 
precision.  As,  however,  the  matters  not  specified  are 
not  in  dispute  and  the  want  of  precision  referred  to  is  not 
so  fimdamental  as  to  mislead  or  confuse,  we  are  of  opinion 
the  duty  rests  upon  As  to  answer  Hie  questions  and  we 
come  1.0  discharge  it,  making  the  statements,  however, 
which  we  have  made  as  an  admonition  concerning  the 
duty  not  to  be  negligent  and  ambiguous  but  to  be  careful 
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and  precise  in  preparing  certificates  as  the  basis  for  ques- 
tions propounded  to  obtain  our  instruction. 

Without  in  any  degree  (hanging,  we  re-arrange  and 
Bomewhpt  condense  the  case  as  stated  in  the  certificate. 
The  American  Graphophone  Company,  a  West  Virginia 
corporation,  as  assignee  of  certam  letters  patent  of  the 
United  States,  was  the  sole  manufacturer  of  Columbia 
graphophones,  grafonolas,  records  and  blanks;  and  the 
Columbia  Graphophone  Company,  also  a  West  Virginia 
corporation,  was  the  general  agent  of  the  American  Com- 
pany for  the  piupose  of  marketing  the  devices  above 
stated. 

''The  American  Company,  acting  through  its  agent, 
the  Colimibia  Company,  employs  in  the  marketing  of  its 
phonographic  records  and  its  other  products  a  system  of 
price  maintenance^  by  which  system  it  has  been  its  uni- 
form practice  to  cause  its  agent,  the  Columbia  Company, 
to  enter  into  .  .  •  contracts  .  .  .  in  the  name 
of  the  Columbia  Company,  with  dealers  in  phonographic 
records,  located  in  the  United  States  and  its  territorial 
possessions,  to  whom  the  American  Company  delivers  its 
product,  through  the  Columbia  Company,  by  which  it 
is  provided,  in  part,  that  in  consideration  of  the  prices  at 
which  prescribed  quantities  of  the  various  said  products 
of  the  American  Company  are  agreed  to  be  delivered  to 
such  dealer,  the  dealer,  in  ttun,  obligates  himself  or  itself 
in  selling  such  products  to  adhere  strictly  to  and  to  be 
bound  by  and  not  to  depart  from  the  official  list  prices 
promulgia^ted  from  time  to  time  by  the  Columbia  Company 
for  said  products,  and  further  expressly  covenants  not  in 
any  way  to  dispose  of  any  such  products  at  less  than  such 
list  prices.  The  American  Company  fixes  and  prescribes 
the  prices  of  its  said  products,  and  said  contracts  when 
entered  into  cover  all  such  products  of  the  American  Com- 
pany which  may  thereafter  from  time  to  time  be  acquired 
by  such  dealers  from  the  Columbia  Company,  without 
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any  new  express,  price  restriction  contract  being  entered 
into  at  the  time  when  each  order  for  goods  subsequent  to 
the  entering  into  of  said  contract  is  placed  or  filled  by  said 
dealers. 

''In  pursuance  of  said  price  maintenance  system  the 
Columbia  Company^  acting  under  said  instructions  and 
as  the  agent  of  the  American  Company,  entered  into  [such] 
contracts  with  over  fiye  thousand  dealers  in  phonographic 
records  located  in  the  United  States  and  its  territorial 
possessions." 

The  Boston  Store,  an  Illinois  corporation  established 
at  Chicago,  dealt  with  the  American  Company  through 
its  agent,  the  Columbia  Company,  conformably  to  the 
system  of  business  which  was  carried  out  as  above  stated. 
The  contract  evidencing  these  dealings,  which  was  typi- 
cal of  those  by  which  the  business  fifystem  was  carried  on, 
was  entered  into  m  October,  1912,  and  contamed  the  foU 
lowing  clauses : 

''No  Jobbing  Privilbges  Extended  under  this 

Contract. 

^* Notice  to  Purchasers  of  [Columlm^  Graphophonea, 

Orafonaloa,  Records^  and  Blanks. 

"All  'Columbia'  Graphophones,  Grafonolas,  Records 
and  blanks  are  manufactured  by  the  American  Grapho- 
phone  Company  under  certain  patents  and  licensed  and 
sold  through  its  sole  sales  agent  the  Columbia  Phonograph 
Company  (General),  subjetot  to  conditions  and  restric- 
tions as  to  the  persons  to  whom  and  the  prices  at  which 
they  may  be  resold  by  any  person  into  whose  hands  they 
come.  Any  violation  of  such  conditions  or  restricticms 
make  [s]  the  seller  or  user  liable  as  an  infringer  of  said 
patents. 

"After  reading  the  foregoing  notice  and  in  considera- 
tion of  current  dealers'  discounts  given  to  me/us  by  the 
Columbia  Phonograph  Company  (General)  I/we  Hereby 
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Agree  to  take  any  Columbifli  product  received  by  me/us ' 
from  said  company^  either  directly  or  through  any  inter- 
mediary, imder  the  conditions  and  restrictions  referred 
to  in  said  notice  and  to  adhere  strictly  and  be  bound  by 
the  official  list  prices  established  from  time  to  time  by 
said  Company  and  that  I/we  will  neither  give  away,  sell, 
offer  for  sale,  nor  in  any  way  dispose  of  such  goods,  either 
directly  or  through  any  intermediary,  at  less  than  such 
list  jnrices,  nor  induce  the  sale  of  such  goods  by  giving 
away  or  reducing  the  price  of  other  goods,  nor  sell  or 
otherwise  dispose  of  any  of  said  goods,  directly  or  in- 
directly, outside  of  the  TJnited  States,  and  I/we  under- 
stand that  a  breach  of  this  agreement  will  amount  to  an 
infringement  of  said  patents  and  subject  me/us  to  a  suit 
and  damages  therefor.  I/We  admit  the  validity  of  all 
patents  under  which  said  product  is  manufactured  and 
hereby  covenant  and  agree  not  to  question  or  contest  the 
same  in  any  manner  whatsoever.  I/We  further  under- 
stand and  agree  that  this  license  extends  the  right  to  mar- 
ket said  Columbia  product  from  the  below  mentioned  ad- 
dress only,  and  that  a  separate  contract  is  required  to 
market  said  product  from  a  branch  store  or  stores,  or 
through  an  agent  or  agencies  at  any  other  point. 

"I/We  acknowledge  the  receipt  of  a  duplicate  of  the 
foregoing  notice  and  contract  and  that  no  representations 
or  guarantees  have  been  mfide  by  the  salesman  on  behalf 
of  said  Company  which  are  not  herein  expressed.  I/We 
also  acknowledge  receipt  of  the  official  list  prices  on  aU 
Columbia  product  [s]  in  force  at  the  date  hereof." 

This  contract  contained  a  note  specifying  large  rates 
of  discount  from  the  list  prices  for  purchases  made  under 
its  terms,  and  contained  a  reference  to  other  lists  of  net 
prices  covering  particular  transactions  and  to  the  "cur- 
rent Columbia  catalogues  for  list  prices  on  machines,  rec- 
ords and  supplies." 

Under  this  contract  at  the  time  and  also  subsequent  to 
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its  making  the  Columbia  Company  delivered  to  the  Bos- 
ton Store  at  Chicago  a  number  of  graphophones  and  ap- 
pliances made  by  the  American  Company  at  the  sums 
fixed  in  the  contract  as  above  stated.  This  suit  arose 
from  a  disregard  by  the  Boston  Store  of  the  rule  as  to 
maintenance  of  price  fixed  in  its  contract,  that  is,  from 
selling  the  articles  at  a  less  price  than  that  which  the  con- 
tract stipulated  should  be  maintained,  and  the  bill  was 
filed  against  the  Boston  Store  by  the  American  and  Co- 
lumbia Companies  to  enjoin  the  alleged  violations  of  the 
contract.  While  the  certificate  is  silent  as  to  the  aver- 
ments of  the  bill,  in  the  argument  it  is  stated  and  not  dis- 
puted that  it  was  based  on  a  right  to  make  the  contract 
for  the  ntiaintenance  of  prices  in  and  by  virtue  of  the  pat- 
ent laws  of  the  United  States  ai^d  the  resulting  right 
imder  such  laws  to  enforce  the  agreement  as  to  price 
maintenance  as  part  of  the  remedy  given  by  the  patent 
law  to  protect  the  patent  rights  of  the  American  Com- 
pany. The  court  enjoined  the  Boston  Store  as  prayed 
from  disregafding  the  terms  of  the  contract  as  to  price 
maintenance.  (225  Fed.  Rep.  785.)  On  appeal  the  court 
below  made  the  certificate  previously  stated  and  pro- 
pounded four  questions  for  oiu:  decision. 

In  a  general  sense  the  questions  involve  determining 
whether  the  right  to  make  the  price  maintenance  stipu- 
lation in  the  contract  stated  and  the  right  to  enforce  it 
were  secured  by  the  patent  law,  and  if  not,  whether  it 
was  valid  under  the  general  law,  and  was  within  the  ju- 
risdiction of  the  court  on  the  one  hand  because  of  its  au- 
thority to  entertain  suits  under  the  patent  law  or  its  power 
on  the  other  to  ex0tcise  jurisdiction  because  of  diversity 
of  citizenship.  We  at  once  say,  despite  insistence  in  the 
argument  to  the  contrary,  that  we  are  of  opinion  that 
there  is  no  room  for  controversy  concerning  the  subjects 
to  which  the  questions  relate,  as  every  doctrine  which  is 
required  to  be  decided  in  answering  the' question^  is  now 
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no  longer  open  to  dispute,  as  the  result  of  prior  decisions 
of  this  court,  some  of  which  were  announced  subsequent 
to  the  making  of  the  certificate  in  this  case.  Under  this 
situation  our  duty  is  limited  to  stating  the  results  of  the 
previous  cases,  to  briefly  noticing  the  contentions  made 
in  argument  concerning  the  non-applicability  of  those  re- 
sults to  the  case  in  hand,  and  then  to  applying  to  the  ques- 
tions the  indisputable  principles  controlling  the  subjects 
which  the  questions  concern.  As,  however,  the  discharge 
of  these  duties  as  to  each  and  all  of  .the  questions  will  re- 
quire a  consideration  of  the  cases  to  be  applied,  it  must 
result  that  if  the  questions  be  primarily  considered  sep- 
arately, reiteration  concerning  the  decided  cases  will  in- 
evitably take  place.  To  avoid  this  redundancy  of  state- 
ment we  therefore  at  once,  as  briefly  as  we  may,  state  the 
adjudged  cases  which  are  applicable,  in  order  that  in  the 
l^t  afforded  by  one  statement  concerning  them  the  ques- 
tions may  be  considered  and  answered. 

In  Bobhs-MerriU  Co.  v.  Straw,  210  U.  S.  339,  it  was 
settled  that  the  exclusive  right  to  vend  a  copyrighted 
book  given  by  the  copyright  law  did  not  give  to  the  owner 
of  the  copyright  and  book  the  right  to  sell  for  a  price  sat- 
isfactory to  him  and  by  a  notice  placed  in  the  book  fix  a 
price  below  which  it  should  not  be  sold. by  all  those  who 
might  subsequently  acquire  it;  and  that,  as  such  a  right 
was  not  secured  by  the  copyright  law  or  the  remedies 
which  it  afforded,  a  court  of  the  United  States  had  no 
jurisdiction  to  afford  relief  on  the  contrary  theory. 

In  Dr.  MUea  Medical  Co.  v.  Park  &  Sons  Co.,  220  U.  S. 
373,  it  was  decided  that  under  the  general  law  the  owner 
of  movables  (in  that  case,  proprietary  medicines  com- 
pounded by  a  secret  formula)  coidd  not  sell  the  movables 
and  lawfully  by  contract  fix  a  price  at  which  the  product 
should  afterwards  be  sold,  because  to  do  so  would  be  at 
one  and  the  same  time  to  sell  and  retain,  to  part  with  and 
yet  to  hold,  to  project  the  will  of  the  seller  so  as  to  cause 
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it  to  control  the  movable  parted  with  when  it  was  not 
subject  to  his  will  because  owned  by  another,  and  thus 
to  make  the  will  of  the  seller  unwairantedly  take  the 
place  of  the  law  of  the  land  as  to  such  movables.  It  was 
decided  that  the  power  to  make  the  limitation  as  to  price 
for  the  future  could  not  be  exerted  consistently  with  the 
prohibitions  against  restraint  of  trade  and  monopoly  con- 
tained in  the  Anti-Trust  Law. 

In  Henry  v.  Dick  Co.,  224  U.  S.  1,  it  was  held  that  the 
owner  of  a  patented  machine  (a  rotary  mimeograph)  and 
the  patents  which  covered  it  had,  in  selling  the  same,  a 
right  to  contract. with'the  purdiaser  not  to  use  materials 
essential  for  working  it  unless  bought  from  the  seller  of 
the  machine,  and  to  qualify  the  condition  as  a  license  of 
the  use;  that  this  right  included  the  further  ri^t,  by  no- 
tice on  the  machine  of  the  contract,  to  affect  a  third  per- 
son who  might  deal  with  the  purchaser  with  knowledge 
of  the  contract  and  notice  so  as  to  make  him  liable  as  a 
contributory  infringer  if  he  dealt  with  the  buyer  in  vipla^- 
tion  of  the  terms  of  the  notice.  It  was  further  decided 
that  the  right  to  make  such  contract  arose  from  the  right 
conferred  by  the  patent  law,  and  that  jurisdiction  to  en- 
force it  as  against  the  contributory  infringer  existed  under 
that  law.  At  the  time  this  case  was  decided  there  was 
one  vacancy  on  the  bench  and  one  member  of  the  court 
was  absent.  There  was  division,  four  members  concur- 
ring in  the  ruling  which  thb  court  made  and  three  dissent- 
ing. 

Bauer  v.  (yDonneUy  229  U.  S.  1,  again  involved  the 
right  of  a  seller  to  impose  a  restraint  on  the  price  of  future 
sales.  It  arose  on  a  certificate  from  the  Court  of  Appeals 
of  the  District  of  Colmnbia  asking  whether  the  right  as- 
serted was  within  the  monopoly  conferred  by  the  patent 
law  and  whether,  therefore,  the  duty  to  enforce  it  under 
that  law  obtained,  and  the  power  to  give  the  remedy 
sought  as  a  means  of  preventing  an  infring^nent,  of  the 
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patent  esdsteci.  Althou^pointiiig  out  that  the  restriction 
on  future  price  which  the  certificate  stated  was  indisput- 
ably vmd  and  unenforcible  under  the  general  law  as  the 
result  of  the  ruling  in  thie  MUes  Medical  Case,  supra,  it 
was  held  that  that  ruling  was  not  necessarily  apposite^ 
because  the  certificate  and  the  question  presented  re- 
stricted the  case  to  determining  whether  the  right  to  limit 
the  price  existed  because  within  the  monopoly  granted  by 
the  patent  law,  and  whether  the  relief  asked  was  within 
the  remedy  which  that  law  afforded.  Considering  the 
case  in  that  limited  aspect,. it  was  decided:  (a)  That  the 
exclusive  right  to  vend  given  by  the  patent  lawliad  the 
same  significance  which  had  been  affixed  to  that  word  in 
the  copyright  law  in  the  Bcbba-MerriU  Case,  supra,  (b) 
That  hence,  when  the  holder  of  a  patented  article  had 
sold  it,  the  article  so  sold  passed  out  of  the  monopoly,  and 
the  right  to  make  future  sales  by  one  who  boiight  it  was 
not  embmced  by  the  patent  law  and,  consequently,  that 
Biw  could  not  be  extended  so  as  to  perpetuate  its  control 
beyond  the  limits  to  which  by  the  operation  of  law  it 
reiiehed.  In  other  words,  the  decision  was  that  a  patentee 
could  not  use  and  exhaust  the  ri^t  to  sell,  as  to  which  a 
monopoly  was  given  him  by  the  patent  law,  and  yet  by 
conditions  and  stipulations  contmue  that  law  in  effect  so 
38  to  make  It  govern  things  which  by  his  voluntary  act 
were  beyond  its  scope.  And  (c)  that,  as  a  result,  where 
an  article  had  been  sold  and  passed  b^ond  the  monopoly 
given  by  the  patent  law,  remedies  on  the  theory  of  in- 
fringement were  not  applicable  to  acts  done  which  could 
not  have  that  character;  It  was  hence  answered  that  the 
controvert  and  the  remedies  invoked  wisre  not  within 
the  patent  law.  As  the  case  dealt  with  the  right  to  vend 
under  the  patent  law,  the  court  reserved  any  express 
statement  concerning  the  scope  of  the  right  to  use  con- 
ferred by  that  law. 
In  Straus  v.  Victor  Talking  Machine  Co.,  243  U.  S.  490, 
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the  right  to  fix  jEt  permanent  marketing  price  at  which 
phonographs  should  be  re-sold  after  they  had  been  efold 
by  the  patentee  was  considered.  Basing  its  ^tion  upon 
the  substance  of  things,  and  disr^arding  mere  forms  of 
expression  as  to  license,  etc.,  the  court  held  that  the  con- 
tract was  obviously  m  substance  liKe  the  one  considered 
in  the  Miles  Medical  Case  and  not  different  from  the  one 
which  had  come  under  review  in  Bauer  v.  O^DonnelL 
Thus  brushing  away  disguises  resulting  from  forms  of  ex- 
pression in  the  contract,  and  considering  it  in  the  li^t 
of  the  patent  law,  it  was  held  that  the  attempt  to  regu- 
late the  future  price  or  the  future  marketing  of  the  pat- 
ented article  was  not  within  the  monopoly  granted  by  the 
patent  law,  in  accordance  with  the  rule  laid  down  in 
Bauer  v.  O^DonneU. 

The  general  doctrines,  although  presented  in  a  different 
aspect,  were  considered  in  Motion  Picture  Patents^  Co.  y. 
Universal  Film  Manvfaduring  Co.,  243  U.  S.  ^2.  The 
scope  of  the  case  will  be  at  once  made  manifest  by  the 
two  questions  which  were  certified  for  solution.  ''First. 
May  a  patentee  or  his  assignee  license  another  to  manu- 
facture and  sell  a  patented  machine  and  by  a  mere  notice 
attached  to  it  limit  its  use  by  the  purchaser  or  by  the  pur- 
chaser's lessee,  to  fihns  which  are  no  part  of  the  patented 
machine,  and  which  are  not  patented?  Second.  May 
the  assignee  of  a  patent,  which  has  licensed  another  to 
make  and  sell  the  machine  covered  by  it,  by  a  mere  notice 
attached  to  such  machine,  limit  the  use  of  it  by  the  pur- 
chaser or  by  the  purchaser's  lessee  to  terrns  not  stated  in 
the  notice  but  which  are  to  be  fixed,  after  sale,  by  such 
assignee  in  its  discretion?''  The  case  therefore  directly 
involved  the  general  question  of  the  power  of  the  patentee 
to  sell  and  yet,  under  the  guise  of  license  or  otherwise,  to 
put  restrictions  which  in  substance  were  repugnant  to  the 
rights  which  necessarily  arose  from  the  sale  which  was 
made.    In  other  words,  it  required  once  again  a  consid- 
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eration  of  the  doctrine  which  had  been  previously  an- 
nounced in  Henry  v.  Dick  Co.  and  of  the  significance  of 
the  monopoly  of  the  right  to  use^  conferred  by  the  patent 
law,  which  had  been  reserved  in  Bauer  v.  O^DonneU.  Com- 
prehensively reviewing  the  subjecti  it  was  decided  that  the 
rulings  in  Bcnier  v.  O^DonneU  and  Straus  v.  Victor  Talk- 
ing Machine  Co.  conflicted  with  the  doctrine  announced 
and  the  rights  sustained  in  Henry  v.  Dick  Co.,  and  that 
case  was  consequently  overruled.  Reiterating  the  ruling 
in  the  two  last  cases,  it  was  again  decided  that,  as  by  vir- 
tue of  the  patent  law,  one  who  had  sold  a  patented  ma- 
chine and  received  the  price,  and  had  thus  placed  the 
machine  so  sold  beyond  the  confines  of  the  patent  law, 
could  not,  by  qualifying  restrictions  as  to  use,  keep  under 
the  patent  monopoly  a  subject  to  which  the  monopoly 
no  longer  applied. 

Applying  the  cases  thus  reviewed,  there  can  be  no 
doubt  that  the  alleged  price-fixing  contract  disclosed  in 
the  certificate  was  contrary  to  the  general  law  and  void. 
There  can  be  equally  no  doubt  that  the  power  to  make  it 
in  derogation  of  the  general  law  was  not  within  the  mo- 
nopoly conferred  by  the  patent  law  and  that  the  attempt 
to  enforce  its  apparent  obligations  under  the  guise  of  a 
patent  infringement  was  not  embraced  within  the  rem- 
edies given  for  the  protection  of  the  rights  which  the  pat- 
ent law  conferred. 

Thus  concluding,  it  becomes  we  think  unnecessary  to 
do  more  than  say  that  we  are  of  opinion  that  the  attempt 
in  argument  to  distinguish  the  cases  by  the  assumption 
that  they  rested  upon  a  mere  question  of  the  form  of  no- 
tice on  the  patented  article,  or  the  right  to  contract  solely 
by  reference  to  such  notice,  is  devoid  of  merit,  since  the 
argument  disregards  the  fimdamental  groimd  upon  which, 
as  we  have  seen,  the  decided  cases  must  rest.  Moreover, 
so  far  as  the  argument  proceeds  upon  the  assumption  of 
the  grave  disaster  which  must  come  to  the  holders  of  pat- 
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dkit  rights  and  articles  made  under  them  from  the  future 
application  of  the  doctrine  which  the  cases  establish,  it 
mu9t  be  appar^it  that  if  the  forebodings  are  real  the 
remedy  for  them  is  to  be  found,  not  in  an  attempt  judi- 
<$iaUy  to  correct  doctrines  which  by  reiterated  decisions 
have  become  conclusively  fixed,  but  in  invoking  the  cura- 
tive power  of  legislation.  In  addition,  through  perhaps 
an  abundance  of  precaution,  we  direct  attention  to  the 
fact  that  nothing  in  the  decided  cases  to  which  we  have 
referred,  having  regard  either  to  the  application  of  the 
general  law  or  of  the  patent  law,  deprives  an  inventor  of 
any  right  coming  within  the  patent  monopoly,  since  the 
cases  alone  concerned  whether  the  monopoly  of  the  pat- 
ent law  can  be  extended  beyond  the  scope  of  that  law  or, 
in  other  words,  applied  to  articles  after  they  have  gone 
beyond  its  reach.  The  proposition  so  earnestly  insisted 
upon,  that,  while  this  may  be  true,  it  does  not  fairly  con- 
sider the  reflex  detriment  to  come  to  the  rights  of  property 
of  the  inventor  within'  the  patent  law  as  a  result  of  not 
recognising  the  right  to  continue  to  apply  the  patent  law 
as  to  objects  which  haye  passed  beyond  its  scope,  is  ob-^ 
viously  not  one  susceptible  of  judicial  cognizance.  This 
must  be,  since  whether,  for  the  preservation  of  the  rights 
which  are  within  a  law,  its  provisions  should  be  extended 
to  embrace  things  which  it  does  not  include,  typically  il- 
lustrates that  which  is  exclusive  of  judiml  power  and 
within  the  scope  of  legislative  action. 

It  remiuns,  then,  only  to  apply  the  principles  estab- 
lished by  the  authorities  which  we  have  stated  to  the 
answers  to  the  questions. 

The  first  question  is,  ''Does  jurisdiction  attach  under 
the  patent  laws  of  the  United  States?  "  As  we  assiune  un- 
der the  admissions  of  counsel  that  the  bill  asserted  the  ex- 
istence of  rights  under  the  patent  law,  and  as  at  the  time  it 
was  filed  the  want  of  merit  in  such  assertion  had  not  been 
00  concli}fflvely  settled  as  to  cause  it  to  be  frivolous,  we 
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are  of  opinion  that  the  court  had  jurifldietkm  to  pem  upon 
the  case  as  made  by  the  biD^  that  jb,  to  detemine  whetiier 
or  not  the  suit  arose  under  4he  patent  law  and  hence  as 
thus  understood  the  question  should  be  answered,,  yes. 

Considering  the  second  aiad  third  questions  as  virtually 
involving  one  consideration  we  state  thepi  together: 

**2.  If  so,  do  the  recited  faeta  disclose  that  some  ri^t 
or  privilege  granted  by  the  patent  laws  has  been  violated? 

''3.  Can  a  patentee^  in  connection  with  the  act  of  de- 
livering his  patented  article  to  another  for  a  gross  consid- 
eration then  received,  lawfully  reserve  by  contract  a  part 
of  his  monopoly  right  to  sell? '' 

Correcting  tiieir  ambiguity  of  escpression  by  treating 
the  questions,  as  they  must  be  treated,  as  resting  upon 
and  deducible  from  the  facts  stated  in  the  certificate  ar.. 
therefore  as  embracing  inquiries  concerning  the  contract 
of  sale  containing  the  price  maintenance  ^9tipixlfl|;l^<Wi  it 
follows  from  what  we  have  said  that  the  questfos  must 
be  answered  in  the  negative. 

The  final  question  is  this: 

''4.  If  jurisdiction  attaches  solely  by  reason  of  diver- 
sity of  citizenship,  do  the  recited  facts  constitute  a  cause 
©faction?" 

Upon  the  hypothesis  which  this  question  assumes  there 
also  can  be  no  doubt  that  it  must  be  answered  in  the  neg- 
ative. 

The  first  question  will  be  certified  as  answered  yes,  and 
the  second,  third  and  fourth  as  answered,  no. 

And  it  18  so  ordered. 

Mil  JusncB  Bbandeis,  concurring,   t 

Whether  a  producer  of  goods  should  be  permitted  to 
fix  by  contract,  express  or  implied,  the  price  at  which  the 
purchaser  may  resell  them,  and  if  so,  under  what  condi- 
tions, is  an  economic  question.    To  decide  it  wisely  it  is 
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necefisary  to  oonfflder  the  relevant  facts,  industrial  and 
commercial,  rather  than  established  legal  principles.  On 
that  question  I  have  expressed  elsewhere  views  which 
differ  apparently  from  those  entertained  by  a  majority 
of  my  brethren.  I  concur,  however,  in  the  answers  given 
herein  to  all  the  questions  certified;  because  I  consider 
that  the  series  of  cases  refeired  to  in  the  opinion  settles 
the  law  for  this  court.  If  the  rule  so  declared  is  believed 
to  be  harmful  in  its  operation,  the  remedy  may  be  found, 
as  it  has  been  sought,  throu^  application  to  the  Con- 
gress or  relief  may  possibly  be  ^ven  by  the  Federal  Thule 
Commission  which  has  also  been  applied  to. 

Mr.  Justice  Holmes  and  Mr.  Justice  Van  Devan- 
TER  are  of  opinion  that  each  of  the  questions  should  be 
answered  in  the  aflSrmative. 


WILLIAM  CRAMP  &  SONS  SHIP  &  ENGINE  BUILD- 
iNG  COMPANY  v.  INTERNATIONAL  CURTIS 
MARINE  TURBINE  COMPANY  ET  AL. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
THIRD  CIRCUIT. 

No.  393.    Argued  January  29, 30,  1918.— Deckled  March  4,  1918. 

The  Act  of  June  25, 1910,  c.  423, 36  Stat.  851,  providing,  in  part,  that 
when  patented  inventions  are  used  by  the  United  States  without 
license  from  the  owner,  or  lawful  right,  the  owner  may  recover 
reasonable  compensation  for  such  use  in  the  Court  of  Claims,  is  not 
to  be  construed  as  automatically  conferring  a  general  license  on  the 
Government  to  use  such  inventions  and  as  thereby  authorizing  their 
use  at  the  vnW  of  private  parties  in  the  manufacture  of  thin^R  to  be 
furnished  under  contracts  between  them  and  the  United  States. 
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Where,  therefore,  a  oompany  entered  into  a  oontract  with  the  United 
States  to  build  certain  vessels  which  was  based  On  specifications,  sub- 
mitted or  approved  by  the  Navy  Department,  oovering  in  detail 
the  structure,  engines,  etc.,  but  which  contmct  expressly  provided 
for  protecting  tiie  Qovenuneol  against  any  claims  wbidi  ndght 
arise  from  the  infringement  by  the  eoDtractor  of  the  r^ts  of  any 
patentee;  and  in  constructing  the  vessels  installed  therein  certain 
patented  engines  without  the  consent  of  the  patent  owners;  held, 
that  the  Act  of  June  25, 1910,  supra,  did  not  operate  to  relieve  the 
contractor  from  liability  to  account  for  the  damages  and  profits 
arising  from  the  infringement. ' 

The  pdrpoBB  of  the  alatute  is  to  ^hre  further  secuiity  to  the  rig^^s  of 
patentees  by  permitting  suit  and  recovery  of  compensation  in  the 
Court  of  Claims  in  those  caaes  where  their  inventions  are  availed  of 
for  the  benefit  of  the  United  States  by  officiab  of  the  Government, 
in  dealing  with  subjects  within  the  scope  of  their  authority,  but 
under  dreumstanoes  not  justifying  the  implicatidn  of  contract  With 
the  patentees.  Asiile  from  exceptional  cases  where  the  authority 
of  the  United  Sfcataa  to  take  under  eminent  domain  may  l)e  said  to 
be  eierted  in  reliance  upon  this  provision  for  compensation,  the  act 
ocmtempiates  the  possibility  of  official  error  or  mistake  in  the  in- 
vasion of  such  rights;  it  does  not  contemplate  the  deliberate  and 
wrongful  appropriation  of  such  constitutionally  protected  property 
by  official  authority,  much  less  does  it  intend  that  mere  contractors 
with  the  Govermnent  may  make  such  appropriations  witiiout  wsor- 
pensatmn,  in  the  work  under  their  oantracts,  upon  the  assumption 
that  the  United  States  ultimatdy  will  be  liable  under  the  statute  for 
'  the  rights  so  elected  to  be  taken. 

Crazier  v.  Krupp,  224  U.  S.  290,  explained  and  cfistinguished. 

238  Fed.  Rep.  564,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  CUftan  V.  Edwards  and  Mr.  Abraham  M.  BeUUr  for 
petitioner: 

Crwsier  v.  KrfjfpPf22^  U.  S.  290,  was  not  decided  upon 
the  baas  of  Grozier  being  an  officer  upon  salary  who  de- 
rived no  pecuniary  benefit  'from  the  ^infringement,  but 
'  with  the  understanding  that  that  fact  became  immaterial 
when  Congress  passed  the  Act  of  June  25,  1910.  The 
tnnsacticm  was  treated  as  in  effect  a  licensed  one;  hence 
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there  could  be  ifo  injunction.  The  court  heldi  by  impUca- 
tioiii  that  there  can  be  no  accounting  in  such  a  caae/  for 
the  only  theory  upon  which  accounting  can  be  ordered 
in  any  pa4;ent  suit  is  the  tiieory  that  defendant  is  an  in- 
fringer. If  an  individual  making  devices  for  the  Govern- 
ment is  not  an  infringer  there  is  no  basis  for  a  decree  for 
either  an  accounting,  or  an  injunction. 
.  If  .the  taking  by  the  Government  is  under  eminent 
domain^  then  it  follows  that  the  status  of  the  Government 
is  that  of  a  rightful  vat^,  in  effect  a  licensee,  and  the  statua 
of  the  Cramp  Company  is  that  of  a  mskeat  for  the  iicrasee, . 
protected  by  the  license.  The  language  of  the  act  itiakes^ 
it  applicable  to  cases  where  an  ''invention ''  is  ''used,^ 
thus  not  confiniug  it  to  the  mere  use  of  a  machine.  An 
invention  iaused  wh^i  a  machine  or  composition  of  matter 
is  either  made  or  used  of  sold,  or  when  a  process  is  prac- 
ticed. That  the  language  of  the  act  is  broad  enough  to 
cover  the  making  of  a  machine  was  decided  in  Crazier  v. 
Krupp  because  m  that  case  the  matter  in  dispute  was  the 
dialdng  of  ield  guns^  by  Crozier,  and  not  their  use  by  the 
Government,  and  the  c^inion  (p.  306)  refa»  to  the  pur- 
pose of  the  act  being  to  avoid  ''interference  with  the  right 
of  the  Government  to  make  and  use.^'  Even  if  the  statute 
had  employed  the  word  "use''  in  the  narrow  sense  of  use 
of  a  machine,  that  would  carry  with  it  the  implied  right 
to  have  the  ibachine  made.  lUingworth  v.  SpatUding,  43 
Fed.  Rep.  827,  830;  Woodw9rth  v.  CtarH9,  2  Woodb.  & 
M.  524;  l^team  SUme^uUer  Co.  v.  ShortsJeeves,  16  Blatchf. 
381 ;  Porter  Needle  Co.  v.  National  Needle  Co.,  17  Fed.  Rep. 
536;  DufOop  Pneumatic  Tyre  Co.,  Ltd.,  v.  North  BnH^ 
Bubber  Co.,  Ltd.,  British  Patent  Trade-Mark  Cases,  vol. 
21,  p.  161,  173.  It  is  pertinent  to  note  that  the  above 
cases  expressly  recognized  the  rig^t  c^  the  licensee  to 
have  the  device  made  for  him  by  others  than  himsdf. 
T6  the  same  effect  is  Montrose  v.  Mabie,  80  Fed.  Rep. 
234.   And  the  cases  above  cited  eatpressly  state  the  im^ 
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munity  of  the  maker  for  the  licensee.  ThomaanrHcusUm 
Co.  V.  Ohio  Brass  Co.,  80  Fed.  Rep.  720;  Johnson  RaU- 
road  Signal  Co.  v.  Union  Switch  &  Signal  Co.,  66  Fed.. 
Rep.  487. 

The  fact  that  the  defendant  may  make  a  profit  out  of 
the  making  was  not  a  violation  of  the  appellee's  (plain- 
tiff's) rights,  and  the  plaintiff  is  not  entitled  to  a  profit 
on  the  ntianufacture.  The  right  to  such  profit  passed  with 
the  license,  irrespective  of  the  individual  who  might  do 
the  work.  What  i^  implied  in  the  statute  is  as  much  a 
part  of  it  as  what  is  expressed.  Gelpcke  v.  Dubuque,  1 
Wall.  22iO;  Wilson  v.  Bank,  103  U.  S.  770;  Brooks  v. 
United  States,  39  Ct.  Chas.  iU. 

The  vital  question  in  this  ^ase  is  whether  defendant's 
action  is  non-infringing  or  infringing  in  character.  It  is 
absurd  to  confuse  this  with  the  question  of  whether  de- 
fendant has  made  a  profit.  If  the  Government  is  not  an 
infringer,  defendant  is  not  liable  to  an  infringement  suit, 
whether  it  made  profit  or  not.  If  this  court,  having  de- 
cided that  the  Act  of  1910  protects  Crozier,  an  officer  of 
the  Government,  should  now  decide  that  it  does  not  pro- 
tect the  Cramp  Company,  a  contractor  with  the  Govern- 
ment, it  must  be  evident  that  many  intermediate  cases 
will  constantly  be  arising  as  to  which  the  line  will  have  to 
be  drawn  again  and  again. 

An  examination  of  previous  cases  in  the  Court  of  Claims, 
the  Circuit  Courts  of  Appeal,  and  the  Supreme  Court 
shows  that  the  operation  of  the  prior  statute  law  resulted 
in  injustice  to  patentees  in  deprivmg  them  of  compensation 
fqr  the  appropriation  of  their  inventions  by  the  Govern- 
ment, its  officers,  agents,  etc.,  and  in  annoyance  and  har- 
assm^it  of  the  Government  and  those  dealing  with  it  in 
the  resulting  attempts, to  do  indirectly  that  which  could 
not  be  done  directly.  The  Government  was  seriously 
hampered  in  req;)ect  of  its  enjoyment  of  necessary  inven- 
tions, while  patentees,  if  unable  to  prove  a  contract,  were 
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often  without  relief.  So  far  as  we  can  find,  in  no  case  prior 
to  the  passage  of  the  Act  of  1910  was  any  officer  or  con- 
tractor actually  enjoined  or  compelled  to  pay  personal 
profits  or  damages  by  reason  of  the  infringement  of  a 
patent  as  a  necessary  incident  to  government  work.  At 
best,  the  right  even  against  a  contractor  was  challenged 
and  uncertain.  Numerous  decisions  prior  to  the  act, 
among  them  DaahieU  v.  Groavenor,  66  F^.  Rep.  334,  had 
ruled  squarely  against  the  right,  and  this  court  as  late  as 
1896,  in  affirming  that  case,  reserved  the  question.  162 
U.  S.  425,  434.  Numerous  cases  in  the  Court  of  Claims 
illustrate  the  Government's  extensive  use  of  patents  and 
the  difficulties  of  patentees  in  getting  jurisdiction.  And 
many  cases  in  this  and  other  federal  courts  show  how  \m- 
successful  had  been  the  attempts  to  obtain  injunctive  or 
other  relief  against  officers  and  contractors.  In  none  of 
the  reported  cases  is  a  distinction  drawn  between  an 
officer  and  a  contractor.  Since  the  right  to  equitable  re- 
lief depends  upon  jurisdiction  for  the  purpose  of  granting 
an  injunction  (Root  v.  Railway  Co.,  146  U.  S.  210),  no  one 
had  succeeded  in  collecting  any  profits  or  damages  from 
either. 

The  act  meets  the  situation  by  writing  what  is  in  effect 
a  license  agreement  between  Hie  Government  and  the 
patentee.  It  gives,  an  additional  remedy  to  the  patentee — 
a  substantial  remedy;  it  provides  that  he  shall  recover 
compensation,  whereas  before  he  could  not  do  so.  An 
object  of  equal  importance  was  to  insure  that  the  Govern- 
ment should  be  free  and  uninterrupted  in  its  use  of  pat- 
ented inventions.  As  the  Government  must  always  act 
through  its  officers  and  agents,  and  has  customarily  carried 
on  a  large  part  of  its  work  through  contractors,  it  is  ob- 
vious that  duly  authorized  use  by  these  instrumentalities 
without  interference  was  contemplated  by  the  act.  There 
w;ould  have  been  no  object  for  the  Government  to  pay  for 
the  use  of  an  invention,  if  that  payment  did  not  cover  the 
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whole  transaction  and  protect  those  canying  on  the  work 
for  the  Government* 

license  agreements  may  expressly  reserve  the  right  to 
the  licensee  to  contest  vaJidity.  In  the  present  instance 
it  is  as  if  the  Government  took  a  license  mider  such  valid 
patents  as  it  uses.  Of  course,  an  express  license  to  use 
the  valid  patents  of  the  licensor  would  not  bar  the  licensee 
from  showing  that  a  particular  patent  asserted  by  the 
licensor  was  invalid.  Under  the  Constitution,  Congress 
can  give  inventors  an  exclusive  right,  or  it  can  give  them 
no  right  at  all;  we  submit  that  the  reasonable  view  is  that 
it  can  confer  some  right  intermediate  between  these  ex- 
tremes* 

The  views  of  the  House  Committee  are  inadmissible; 
but  the  report  also  shows  an  intention  to  give  the  Govern- 
ment the  right  to  appropriate  inventions. 

When,  the  Government  bound  itself  and  the  Cramp 
Company  by  the  execution  and  delivery  of  the  contracts, 
the  appropriation  was  made.  Those  contracts  referred 
to  certain  plans,  specifications  and  drawings  for  the  tur- 
bines. It  is  not  necessary  to  an  appropriation  under  the 
right  of  eminent  domain  that  it  should  be  primarily  and 
explicitly  directed  to  the  object  taken.  If  the  act  is  no 
protection  to  a  contractor  following  government  specifica- 
tions, then  it  follows  that  any  patent  owner  may  enjoin 
contractors  from  using  their  patents  in  following  those 
specifications — an  unthinkable  result  in  these  times.  A 
final  decree  of  compensation  against  the  United  States 
would  be  an  adjudication  that  the  Government  was  a 
wrongdoer  in  making  use  of  the  patented  invention,  and 
it  would  be  the  duty  (at  least  the  moral  duty)  of  the  exec- 
utive branch  to  cease,  such  wrongdoing. 

Mr.  Frederick  P.  Fish,  with  whom  Mr.  Charles  Neave  and 
Mr.  WiUiarn  G.  McKnight  were  on  the  brief,  for  respond- 
ents, went  minutely  into  the  construction  of  the  statute 
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and  distinguished  Crazier  v.  Kruppy  224  U.  S.  290.  Of  that 
case  it  was  said,  in  part:  The  court  did  not  decide  that  the 
rights  and  remedies  of  the  patent  owner  as  against  private 
individuals  making  a  private  profit  have  been  in  any  way 
altered  by  the  act^  but  merely  that  suits  based  on  infringe- 
ment by  a  government  officer  acting  solely  in  his  public 
capacity  and  for  the  public  benefit,  can  no  longer  be 
brought  against  that  officer.  The  Government,  by  the 
Act  of  1910,  has  assumed  responsibility  for  his  wrong. 
That  is,  the  wrongful  act  of  the  officer  is  committed  by 
the  authority  of  the  Government,  and  it  ceases  to  be 
wrongful  so  far  as  the  officer  is  concerned;  the  Govern- 
ment assimies  responsibility  and,  by  virtue  of  the  Act  of 
1910,  recognizes  its  liability.  We  do  not  understand  that 
this  court  held  that  the  Government's  wrong  became  a 
right  by  the  Act  of  1910,  though  "in  substance,"  as  the 
court  says,  it  is  in  the  position  which,  as  between  individ- 
ual^ would  be  the  equivalent  of  that  of  a  licensee  in  that 
its '-  appropriation  of  a  patented  invention  cannot  be 
stopped.  It  is  in  this  sense,  and  this  sense  only,  that  we 
understand  the  court's  reference  to  eminent  domain  and 
to  the  "appropriation  of  a  license."  Those  expressions 
are  used  only  when  considering  the  situation  "in  sub- 
stance"— ^"looking  at  the  substance  of  things" — "the 
substantial  result  of  the  statute."  They  are  illustrative, 
rather  than  descriptive,  of  the  legal  situation.  The 
Grovenmient  had,  and  has,  a  right  to  make  use  of  patented 
inventions,  and  of  any  other  private  property,  in  the  sense 
that  it  has  the  power  to  do  so,  and  cannot  be  prevented 
from  exercimng  that  power,  as  it  has  never  consented  to 
any  limitation  thereon.  Here  the  defendant,  a  private 
corporation,  has  made  a  personal  profit  from  its  infringe- 
ment of  the  plaintiff's  patent  rights.  The  plaintiff  now 
seeks  to  recover  from  it — not  from  the  Government — that 
personal  profit  unlawfully  obtained.  No  such  situation 
was  presented  in  Crazier  v.  Krupp. 
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Mb.  CmsF  JuancE  Whitb  delivered  the  opinion  of 
the  court 

The  histoiy  of  thie  suit  from  ite  oommenoement  up  to 
the  development  of  the  controversy  now  before  us,  wilt 
be  shown  by  an  examination  of  the  decided  cases  referred 
to  in  the  margm.^  We  shall  therefore  not  recur  to  that 
which  has  gone  before  but  confine  our  statement  to  the 
things  essential  to  an  understanding  of  the  phase  of  the 
issue  whidi  we  must  now  decide. 

Under  proposab  submitted  by  the  |^a^  Department 
the  petitioner,  the  Cramp  Conqiany,  in  1908  contracted 
to  build  two  torpedo  boat  destroyers,  Nos.  30  and  31,  and 
in  1911  further 'contracted  to  hvM  four  such  boats,  Nos. 
47, 48, 49  and  50.  The  cfpecificaticms  submitted  by  tj^  de- 
partment as  to  structure,  engines,  etc.,  were  comprehen- 
sively detailed  and  the  contracts  were  based  either  upon 
the  acceptance  of  such  specifications  or  up(»i  such  changes 
suggested  by  the  contractor  as  met  the  approval  of  the. 
Navy  Department. ,  The  contracts  contained  an  express 
provision,  which  is  in  the  marpn»*  protecting  the  Govero- 


1  immialional  Curds  Marine  TuHdm  Co.  y.  Wm,  Cramp  it  San$ 
Co.,  176  Fed.  Bep.  986;  In  r^  Orove,  180  Fed.  Bi^./tt;  IfUtrtmHmud 
Curik  Marine  Turbine  Co.  v.  Wm.  Cramp  A  Sons  qo.,  203  F^.  Rep. 
932;  Tfm.  Cram^  ±  6ons  Co.  v.  IrUemational  Curtis  Marine  Turbine 
Co.,  228  U.  S.  645;  Iniemalumal  Curtis  Marine  Turbine  Co.  v.  Wm. 
Cramp  A  Sons  Co.,  211  Fed.  Rep.  124;  Wm.  Cramp  A  Sons  Coi  v,  /n* 
iernaHonal  Curtis  Marine  Turbine  Co.,  234  U.  8.r  765. 

s  "FAtBTtB.  The  party  of  the  fint  part,  ia-  eoasTdqihitiQO  of  the 
ppeBUBee,  bareby  ooveDaots  and  agrees  to  hold  and^ii&v't^  tlije  Uoit^ 
States  hannlesB  from  and  against  all  and  every  demand  dr  demands  of 
any  nature  or  kind  for  or  on  account  of  the  adoptbn  of  any  plan,  model, 
design  or  suggestion,  or  for  or  on  aocoont  of  the  use  of  ai^  patented 
invention,  article,  or  af^diaaoe  that  has  been  or  may  be  adopted  or 
used  in  or  about  tiie  oonstructkm  of  said  vessel,  or  any  part  thereof, 
undor  this  contnot,  and  to  protect  and  discharge  the  Gpvemnient 
from  all  liability  on  acoount  thereof,  or  on  account  of  the  use  thereof. 
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ment  against  any  claims  which  might  arise  from  the  in* 
fringement  by  the  contractor  of  the  rights  of  any  patentee, 
if  any  such  rights  there  were. 

The  Turbine  Companies  filed  their  bill  against  the 
Cramp  Company  to  recover  damages  and  profits  accru- 
ing, from  the  infringement  of  certain  patents  on  turbine 
engines  which  the  Cramp  Company  had  placed  in  the 
boats  built  under  the  contract  of  1908.  .  Ultimately  this 
claim  of  infringement  was  upheld  by  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit.  211  Fed.  Rep.  124.  On 
the  hearing  which  then  ensued  before  a  master  as  to  dam- 
ages and  profits,  the  Turbine  Companies  urged  their 
claim  and  tendered  their  proof  concerning  the  same,  cov- 
ering the  four  destroyers,  Nos.  47,  48,  49  and  50,  built 
under  the  contract  of  1911,  upon  the  ground  of  an  in- 
fringement like  that  which  had  been  committed  as  to  the 
6o«ts  built  under  the  contract  of  1908.  Rubber  Co.  v. 
GoodyeoTf  9  Wall.  800.  The  inquiry  was  objected  to  on 
the  ground  of  its  irrelevancy  because  liability  for  infringe- 
ment under  the  contract  of  1911  was  to  be  tested  by  a  dif- 
ferent rule  from  that  which  was  applicable  to  the  boats 
contracted  for  in  1908  in  consequence  of  the  applicability 
to  the  1911  contracts  of  the  Act  of  Qongress  of  June  25, 
1910,  c.  423,  36  Stat.  861.  Under  that  law,  it  was  m- 
sisted,  ''the  United  States,  by  act  of  eminent  domain,  ac- 
quired a  license  to  use  the  invention  of  all  existing  pat- 
ents, .and,  therefore,  the  transactions  imder  the  contracts 
for  torpedo  boat  destroyers  Nos.  47,  48,  49  and  50,  being 
merely  the  building  of  devices  for  a  licensee  under  the 
patent  in  suit,  were  licensed  transactions  and  not  infring- 
ing transactions,  and  consequently  are  not  within  the 
scope  of  this  accounting."  The  master  overruled  the  ob- 
jection but  thereafter  on  request  certified  the  subject  to 

a— ———^MB^—^— ■———<*         ■■!■■       ■ II  I  ■■     ■■  ■!  I  III  I  ■ 

by  proper  releases  from  patentees,  and  by  bond  if  required,  or  other- 
wise, and  to  the  satisfaction  of  the  Secretary  of  the  Navy." 
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the  District  Court  where  his  ruling  was  held  to  be  wrong 
on  its  merits  and  revensed.  On  a  rehearing  the  court  su^  • 
tained  the  view  which  it  had  previously  taken  of  the  sub- 
ject by  a  reference  to  a  decision  of  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  {Marconi  Wireiess  Tele- 
graph Co.  V.  Simon,  227  Fed.  Rep.  906;  231  Fed.  Rep. 
1021).  232  Fed.  Rep.  166.  Application  was  then  made, 
to  the  Circuit  Court  of  Appeals  by  certiorari  to  review 
this  ruling  and  by  mandamus  to  compel  the  master  to 
proceed  with  the  hearing  in  accordance  with  the  claims 
of  the  Turbine  Companies*  Finding  that  the  ruling  in 
the  Marconi  Case  was  pending  in  this  court  for  review, 
the  Court  of  Appeals  postponed  deciding  the  issue  of  stat- 
utory construction  to  await  the  decision  of  this  court,  but 
directed  the  accounting  to  proceed  as  to  both  classes  of 
contracts  in  such  a  manner  as  to  enable  the  authoritative 
rulmg  on  the  statute  when  made  by  this  court  to  be  ap- 
plied without  confusion  or  delay.  238  Fed.  Rep.  564. 
The  writ  of  certiorari  on  which  the  case  is  now  before  us 
was  then  allowed  and  this  and  the  Marconi  Case  referred 
to  by  the  court  below  were  argued  and  submitted  upon 
the  same  day. 

The  single  question  is,  did  the  provisions  of  the  Act  of 
1910  operate  without  more  to  confer  upon  the  United 
States  a  license  to  use  the  patents  of  the  Turbine  Compa- 
nies; and  if  so,  was  the  Cramp  Company  as  a  contractor 
authorized  to  avail  itself  of  the  license  by  using  the  patent 
rights  of  the  Turbine  Companies  without  their  consent? 
Avowedly  on  the  very  face  of  the  act  its  purpose  was  not 
to  weaken  the  rights  of  pat^tees,  but  to  further  secure 
them.  This  results  not  only  from  the  title  of  the  law  (An 
Act  to  provide  additional  protection  for  owners  of  pat- 
ents of  the  United  States,  and  for  other' purposes),  but 
further  from  the  report  of  the  committee  of  the  House  of 
Representatives  where  the  act  originated  which  stated 
that  such  was  the  purpose  intended  to  be  accomplished 
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by  the  act.  (House  Report  No.  1288/  6l8t  Cong.,  ad 
sess.)  Tbe  conflict  between  the  puipose  thus  intended 
and  th^  construction  now  clauned  for  the  act  is  evident 
unless  it  can  be  said  that  to  confer  by  anticipation  upon 
the  United  States,  by  a  law  universally  and  automatically 
operating,  a  license  to  use  every  patent  right  is  a  means  of 
giving  effect  to  a  provision  of  a  statute  avowedly  intended 
for  the  further  securing  and  protecting  of  such  patent  rights. 
But  passing  deducing  the  meaning  of  the  act  from  its 
•title  and  the  report  of  the  committee  by  which  it  was 
drafted,  it  is  apparent  that  the  significance  which  the  con- 
tention affixes  to  it  is  directly  in  conflict  with  the  text 
(which  is  in  the  maigin  S)  since  that  text  expressly  de- 
clares that  the  object  of  the  act  is  to  secure  compensation 
for  patentees  whose  rights  have  been  ''used  by  the  United 
States  without  license" — the  very  antithesis  of  a  right 
by  license  to  use  all  patents  which  is  the  purpose  attrib- 

^  ''An  Act  To  provide  additional  protection  for  owners  of  patents 
of  the  United  States,  and  for  other  purpoees. 

"Beit  muMSbd  by  the  SentUe  and  Home  of  RepreeeniaUees  oj  the  United 
8taie$  of  America  in  Conffreee  Aaaembled,  That  whenever  an  invention 
described  in  and  covered  by  a  patent  of  the  United  States  shall  here- 
after be  used  by  the  United  States  without  license  of  the  owner  thereof 
or  lawful  right  to  use  the  same,  such  owner  may  recow  reasonable 
oompenasktion  for  such  use  by  suit  in  the  Court  of  Claims:  Pronded, 
koweeer,  That  said  Court  of  Claims  shall  not  entertain  a  suit  or  re- 
ward (sie)  compensation  under  tl)e  jvovisions  of  this  Act  where  the 
elaim  for  compensation  is  based  on  the  use  by  the  United  States  of  any 
article  heretofore  owned,  leased,  used  by,  or  in  the  possession  of  the 
United  States:  Provided  further,  That  in  any  such  suit  the  United  States 
may  avail  itself  of  any  and  all  defenses,  general  or  special,  which 
might  be  pleaded  by  a  defendant  in  an  action  for  infringement^  as  set 
forth  in  Title  Sixty  of  the  Revised  Statutes,  or  otherwise:  And  pro- 
mded  fvrther,  That  the  benefits  of  this  Act  shall  not  inure  to  any  pat- 
entee, who,  when  he  makes  such  claim  is  in  the  employment  or  service 
of  the  Govemmoit  of  the  United  States;  or  the  assignee  of  any  such 
patentee;  nor  shall  this  Act  apply  to  any  device  discovered  <x  invented 
b^  ouch  employee  during  the  time  of  his  employment  or  service." 
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uted  to  the  act  by  the  argument.  And  this  is  made 
clearer  by  considering  that  the  statute  itself  in  directing 
the  proceedings  which  must  be  resorted  to  in  order  to  ac- 
complish its  avowed  purpose,  exacts  the  judicial  ascer- 
tainment of  conditions  which  would  be  wholly  negligible 
and  irrelevant  upon  the  assumption  that  the  statute  in- 
tended to  provide  in  favor  of  the  United  States  the  gen- 
eral license  right  which  the  argument  attributes  to  it. 
This  conclusion  cannot  be  escaped  when  it  is  considered 
that  if  the  license,  which  it  is  insisted  the  act  in  advance 
created,  obtained  in  favor  of  the  United  States,  the  in- 
quiry into  the  question  of  infringement  by  the  United 
States  for  which  the  statute  provides  would  be  wholly  su- 
perfluous and  indeed  inconsistent  with  the  assumption  of 
the  existence  of  the  supposed  license. 

But  let  us  in  addition  pass  these  latter  considerations 
and  come  not  only  to  demonstrate  the  error  of  the  con- 
struction asserted  but  to  make  manifest  the  true  meaning 
of  the  statute  from  a  twofold  point  of  view,  that  is,  first, 
from  an  analysis  of  the  context  of  the  statute  as  elucidated 
by  the  indisputable  principles  which  at  the  time  of  the 
adoption  of  the  act  governed  the  subjects  with  which  it 
dealt,  and,  second,  from  the  consideration  of  the  context 
and  the  effect  upon  it  of  the  ruling  in  Crazier  v.  Krupp, 
224  U.  S.  290. 

At  the  time  of  the  enactment  of  the  law  of  1910  the  fol- 
lowing principles  were  so  indisputably  established  as  to 
need  no  review  of  the  authorities  sustaining  them,  al- 
though the  leading  cases  as  to  all  the  propositions  are  re- 
ferred to  in  the  margin.* 

(a)  That  rights  secured  under  the  grant  of  letters  pat- 

>  Vmkd  SUUea  v.  Palmer,  128  U.  S.  262;  SehiUinffer  v.  United  States, 
155  U.  8.  163;  Urdted  SUUefi  v.  Berdan  Fire-Ams  Mfg.  Co.,  156  U.  S. 
552;  Belknap  v.  SchUd,  161  U.  S.  10;  RusseU  v.  United  States,  182  U. 
S.  516;  IntetTiaUonal  Postal  Supply  Co.  v.  Bruce,  194  U.  S.  601;  Har- 
ley  V.  United  States,  198  U..  S.  229, 
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dnt  by  the  United  States  were  property  and  protected  by 
the  guarantees  of  the  Constitution  and  not  subject  there- 
fore to  be  appropriated  even  for  public  use  without  ade: 
quate  compensation. 

(b)  That  although  the  United  States  was  not  subject 
to  be  sued  and  thieref ore  could  not  be  impleaded  because 
of  an  alleged  wrongful  taking  of  such  rights  by  one  of  its 
officers,  nevertheless  a  person  attempting  to  take  such 
property  in  disregard  of  the  constitutional  guarantees 
was  subject  as  a  wrongdoer  to  be  controlled  to  the  extent 
necessary  to  prevent  the  violation  of  the  Constitution. 
But  it  was  equally  well  settled  as  to  patent  rights,  as  was 
the  case  with  all  others,  that  the  right  to  proceed  against 
an  individual,  even  although  an  officer,  to  prevent  a  vio- 
lation of  the  Constitution  did  not  include  the  right  to  dis- 
regard the  Constitution  by  awarding  relief  which  could 
not  rightfully  be  granted  without  impleading  the  United 
States,  or,  what  is  equivalent  thereto,  without  interfer- 
ing with  the  property  of  the  United  States  possessed  or 
used  for  the  purpose  of  its  governmental  functions. 

(c)  That  despite  the  want  of  authority  to  implead  the 
United  States,  yet  where  an  officer  of  the  United  States 
within  the  scope  of  an  official  authority  vested  in  him  to 
deal  with  a  particular  subject,  having  knowledge  of  ex- 
isting patent  rights  and  of  their  validity,  appropriated 
them  for  the  benefit  of  the  United  States  by  the  consent 
of  the  owner,  express  or  implied,  upon  the  conception  that 
compensation  would  be  thereafter  provided,  the  owner  of 
the  patent  right  taken  under  such  circmnstanoes  nought, 
under  the  statute  law  of  the  United  States  permitting 
suits  against  the  United  States  on  contracts  express  or 
implied,  recover  by  way  of  implied  contract  the  compensa- 
tion which  mij^t  beli^tly  exacted  because  of  such  taking. 

(d)  That  where  an  officer  of  the  United  States  in  deal- 
ing with  a  subject  within  the  scope  of  his  authority  in- 
fringed patent  rights  by  a  taking  or  use  of  property  for 
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the  benefit  of  the  United  States  without  the  conditions 
stated  justifying  the  implication  of  a  contract,  however 
serious  might  be  the  infringement  or  grave  to  the  holder 
of  the  rights  the  consequences  of  such  infringement,  the 
only  redress  of  tb^  owner  was  against  the  officer,  since  no 
ground  for  implying  a  contract  and  securing  compensa- 
tion from  the  United  States  obtained. 

Coming  to  consider  the  statute  in  the  light  of  these 
principles,  there  would  seem  to  be  no  room  for  controversy 
that  the  direct  and  simple  provision,  "that  whenever  an 
invention  described  in  and  covered  by  a  patent  of  the 
United  States  shall  hereafter  be  used  by  the  United 
States  without  license  of  the  owner  thereof  or  lawful 
right  to  use  the  same,  such  owner  may  recover  reasonable 
compensation  for  such  use  by  suit  in  the  Court  of  Claims," 
embraces  and  was  intended  alone  to  provide  for  the  dis- 
crepancy resulting  from  the  divergence  between  the  right 
in  one  case  to  sue  on  an  implied  contract  and  the  non- 
existence of  a  right  to  sue  in  another.  And  this  meaning 
beccHnes  irresistible  when  the  concordance  which  it  pro- 
duces between  the  title  and  the  report  of  the  committee 
is  considered  on  the  one  hand,  and  the  discord  which 
would  arise  on  the  other  from  reading  into  the  statute  the 
theory  of  automatic  and  general  license  as  to  every  pat- 
ent which  the  argument  presses.  Observe  that  the  right 
to  recover  by  implied  contract  as  existing  prior  to  1910  and 
the  right  to  recover  given  by  that  act  both  rest  upon  the 
possession  and  exertion  of  official  authority,  although  from 
the  absence  of  definition  in  the  statute  the  precise  scope 
of  the  official  power  possessed  in  order  to  bring  the  au- 
thority into  play  is  not  specified  but  is  left  to  be  deduced 
from  the  apphcation  of  general  principles.  Observe  fur- 
ther that,  resting  thus  upon  the  exercise  of  official  power, 
it  was  not  assumed  before  the  Act  of  1910  or  under  that 
act,  that  the  official  authority  would  consciously  and  in- 
tentionally be  exerted  so  as  to  violate  the  Constitution 
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by  wrongfully  appropriating  private  property.    This  fol- 
lows from  a  twofold  point  of  view:  First,  because  the  basis 
of  the  right  to  sue  on  implied  contract  is  the  fact  that  of- 
ficial power,  recognizing  the  patent  right  and  the  at  least 
implied  assent  of  the  owner,  had  acted  in  reliance  upon 
the  fact  that  adequate  compensation  would  follow  the 
taking.    And  second,  because,  in  conferring  the  right  to 
prove  infringement,  the  Act  of  1910  obviously  contem- 
plates the  possibility  of  the  commission  of  official  error 
or  mistake  on  that  subject  and  afforded  a  remedy  for  its 
correction  and  resulting  compensation.    Thus  it  is  true 
to  say  that  under  both  views  the  theory  of  imiversal  and 
automatic  appropriation  by  the  United  States  of  a  license 
to  use  all  patent  rights  is  unsupported,  since  both  views 
assume  that  official  authority  would  not  be  wilfully  ex- 
erted so  &s  to  violate  the  Constitution,  and  this  although 
it  be  that  the  Act  of  1910  embraces  the  exceptional  case 
where,  because  of  some  essential  governmental  exigency 
or  public  necessity,  the  authority  of  the  United  States  is 
exerted  to  take  patent  rights  under  eminent  domain  in 
reliance  upon  the  provision  to  recover  the  adequate  com- 
pensation which  the  Act  of  1910  affords.    And  this  fun- 
damental characteristic  at  once  exposes  the  want  of  foun- 
dation for  the  contention  that  because  the  statute  made 
provision  for  giving  effect  to  acts  of  official  power  in  tak- 
ing patent  rights  under  the  conditions  stated  and  even 
when  necessary  of  curing  defects  in  the  exertion  of  such 
power,  therefore  it  is  to  be  assimied  that  the  statute  con- 
ferred upon  all  who  contracted  with  the  United  States 
for  the  performance  of  work  a  right  to  disregard  and  take 
without  compensation  the  property  of  patentees.    Tills 
must  be,  since  the  making  of  a  contract  with  the  United 
States^  to  perform  duties  in  favor  of  the  United  States  does 
not  convert  the  contractor  into  an  official  of  the  United 
States  qualified  to  represent  it  and  to  entail  obligations 
on  it  which  under  the  terms  of  the  statute  can  alone  rest 
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upon  official  actioi^  and  the  discharge  of  official  duty. 
Tlie  making  of  a  contract  with  the  United  States  and  the 
resulting  obligation  to  perform  duties  in  favor  of  the 
United  States  by  necessary  implication  impose  the  re- 
•^sponsibility  of  performance  in  accordance  with  the  law 
d  the  land;  that  is,  without  disregarding  the  rights  at  ap- 
propriating the  property  of  others.  A  contractor  with 
the  United  States,  therefore,  is  in  the  very  nature  of 
things  bound  to  discharge  the  obligation  of  his  contract 
without  violating  the  rights  of  others,  and  merely  because 
he  contracts  with  the  United  States  is  not  vested  with  the 
power  to  take  the  property  of  others  upon  the  assumption 
that  as  a  result  of  the  contract  with  the  United  States  he 
enjoys  the  right  to  ex^cise  public  and  governmental 
powers  possessed  by  the  United  States. 

Nor  is  there  any  foundation  for  the  assumption  that 
the  ruling  in  Crazier  v.  Krupp,  224  U.  S.  290,  is  in  conflict 
with  these  self-evident  propositions  and  by  necessary  im- 
plication sanctions  the  theory  of  universal  license  in  favor 
of  the  United  States  as  to  all  patent  rights  and  the  as- 
serted resulting  authority  in  contractors  with  the  United 
States  for  the  purpose  of  the  execution  of  their  contracts 
to  disregard  and  appropriate  all  such  rights. 

Stated  as  briefly  as  we  possibly  cim,  the  case  was  this: 
In  the  anenals  of  the  United  States  guns  imd  gun  car- 
riages wete  constructed  containing  appliances  which  it 
was  asserted  infringed  patent  rights  of  the  Krupp  Com- 
pany. A  bill  was  filed  against  Crozier,  who  was  Chief  of 
Ordnance  of  the  United  States,  to  enjoin  the  alleged  vio- 
lation of  the  asserted  patent  rights.  Crozier  demurred 
to  the  amended  bill  on  the  ground  that  the  court  had  no 
jurisdiction  because  the  suit  was  one  against  the  United 
States.  The  trial  court  dismissed  the  bill.  The  Court  of 
Appeals  of  the  District  of  Columbia  reversed  because, 
although  it  fully  conceded  there  was  no  jurisdiction  over 
the  United  States  and  no  power  to  interfere  with  its  pub- 
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lie  property  or  duties,  it  yet  considered  that  there  was 
jurisdiction  to  restrain  the  individual,  although  an  officer, 
from  continuing  to  take  property  without  compensation 
in  violation  of  the  Constitution.  A  certiorari  was  granted. 
It  was  stipulated  in  the  cause  that  the  structures  com- 
plained of  had  been  made  in  all  the  arsenals  of  the  United 
States  by  Crozier,  the  Chief  of  Ordnance,  and  by  the 
United  States,  and  that  the  United  States  had  asserted 
the  right,  and  proposed  to  continue,  to  make  the  guns  and 
gun  carriages  in  the  future  for  its  goVemm^ital  purposes 
and  denied  the  violation  of  any  patent  right.  It  was  also 
stipulated  that  the  Chief  of  Ordnance  had  made  no  prof- 
its and  that  all  claims  were  waived  except  the  claim  of 
right  to  a  permanent  injunction  at  the  termination  of  the 
suit  to  prevent  the  use  of  the  appliances  in  the  future.  And 
that  was  the  solitary  issue  which  here  arose  for  decision. 
It  was  held  that  in  view  of  the  admission  as  to  the  na- 
ture and  character  of  the  acts  done  by  the  United  States 
and  further  in  view  of  the  power  of  the  United  States  to 
take  under  eminent  domain  the  patent  rights  asserted, 
the  provisions  of  the  statute  affording  a  right  of  action 
and  compensation  were  adequate  to  justify  the  exercise 
of  such  power.  In  accordance  witli  this  ruling  it  was  de- 
cided that  there  was  no  right  to  an  injunction  against  the 
Chief  of  Ordnance  as  an  individual  and  the  parties  if  their 
rights  had  been  infringed  were  relegated  to  the  compensa- 
tion provided  under  the  Act  of  1910.  In  reaching  this 
conclusion  the  statute  was  critically  considered  princi- 
pally for  the  purpose  of  determining  whether  the  right  to 
recover  compensation  which  the  act  afforded  was  ade- 
quate to  fulfill  the  requirements  of  compensation  for 
rights  taken  as  protected  by  the  Constitution.  It  is  true 
in  the  analysis  which  was  made  of  the  statute  for  this  pur- 
pose it  was  said  that  the  consummated  result  of  the  Act 
of  1910  in  any  particular  case  was  to  confer  upon  the 
United  States  a  license  to  use  the  patent  right  (p.  305). 
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But  the  use  of  the  word  "license"  affords  no  room  for 
holding  that  it  was  decided  that  the  statute  provided  for 
the  appropriation  by  anticipation  and  automatically  of 
a  license  to  the  United  States  to  use  the  rights  of  all  pat- 
entees as  to  every  patent.  And  clearer  yet  is  it  that  the 
use  of  the  word  "license"  affords  no  groimd  for  the  prop- 
osition that  the  statute  invested  every  person  contracting 
with  the  United  States  for  the  furnishing  of  material  or 
supplies  or  for  doing  works  of  construction  with  public 
powers  and  transferred  to  them  the  assumed  license  to 
violate  patent  rights  to  the  eiid  that  they  might  be  re- 
lieved of  the  obligations  of  their  contracts  and  entail  upon 
the  United  States  unenumerated  and  undetermined  re- 
sponsibility upon  the  assumption  that  the  United  States 
would  be  ultimately  liable  for  the  patent  rights  whi^h  the 
contractors  might  ^lect  to  take.  Through  abundance  of 
precaution,  however,  we  say  that  if  any  support  for  such 
contentions  be  susceptible  of  being  deduced  from  the  use 
of  the  word  "license"  in  the  passage  referred  to,  then  the 
word  must  be  and  it  is  limited,  as  pointed  out  by  the  con- 
text of  the  opinion  and  by  what  we  have  said  in  this  case, 
to  the  nature  and  character  of  use  which  was  contem- 
plated by  the  statute  and  which  is  consonant  with  the  ex- 
ecution of  its  limited  though  beneficent  purpose  and  not 
destructive  of  the  same. 

Under  the  view  which  we  have  stated  it  follows  that 
the  court  below  did  not  err  in  ordering  the  accounting 
under  the  1911  contracts  to  proceed  so  that  the  statute 
when  correctly  construed  might  be  applied.  To  the  end, 
therefore,  that  effect  may  be  given  to  such  accounting  as 
ordered  by  the  court  below  our  decree  will  be 

The  order  of  the  Circuit  Court  of  AppeaU  to  the  extent 
that  it  directed  the  accounting  to  be  made  on  the  basis  therein 
stated  is  affirmed  and  the  decree  of  the  District  Court  is  re- 
versed and  the  case  is  remanded  to  the  District  Court  for  fur- 
ther proceedings  in  conformUy  with  this  opinion. 
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MARCONI   WIRELESS   TELEGRAPH   COMPANY 
OF  AMERICA  v.  SIMON. 

CERTIORAm  TO  THS  CIRCUIT  COTJBT  OF  APPBALS  lOB  THB 
8BC0ND  CIRCUIT. 

No.  168.    Aigued  Jaauary  29,  lOia—Deoidad  March  4,  1918. 

The  Navy  Department  accepted  respondent's  proposal  to  furnish  eov 
tain  sets  of  wireless  telegraph  applianees,  the  bid  having  been  based 
on  the  Department's  specification  describing  the  af^ttanoes  desired 
and  upon  a  samide  submitted  with  the  bid  as  the  Department  re-, 
quired.  Before  the  oontraot  was  completed  this  suit  was  brought 
to  restrain  him  from  making  or  delivering,  upon  the  ground  that 
petitioner's  patent  rights  would  thereby  be  infringed.  In  the  courts 
"  below  a  decree  dismissing  the  bill  was  made  and  aflSrmed  upon  the 
ground  that  the  infringement,  whether  direct  or  eonti3)utory  in- 
trinsically, was  not  unlawful,  in  view  of  ttie  Act  of  June  26|  1910, 
c.  423, 36  Stat  ^1.  UM,  following  Cromp  A  Sans  Co.  v.  Iniemth 
Hanoi  CyrHs  Marine  Turbine  Co.,  anU,  28:  (1)  That,  if  the  making 
of  the  appliances  would  be  per  m  an  infringement,  the  Act  of  June  25, 
1910,  construed  in  that  case,  afforded  no  defense;  but  (2)  if,  as  con- 
tended and  not  decided  in  the  courts  below,  the  appliances  as-  eaUed 
for  were  so  far  incomplete  that  their  making  and  fumiskiag  woidd 
at  most  contribute  to  infringeoMnt  by  the  Goveromsnt  in  adjusting 
and  using  them  for  essential  govwnmental  purposes,  the  acts  com- 
plained of  would  not  be  illegal  or  subject  to  injunction,  in  view  of 
the  statute  as  construed  in  the  case  cited  and  in  Cromer  v.  Krupp, 
224  U..  8.  290.  HM,  further,  (3)  that,  the  nature  of  the  infringe- 
ment, 1.  c.,  whether  it  was  direct  or  oontribatory^-4iavtag  been 
erroneously  treated  as  irrelevant  and  so  not  deeided  by  the  courts 
below,  the  case  should  be  remanded  to  the  Distriet  Court  for  con- 
sideration and  determination  of  the  rights  of  the  parties  in  the  Ii|^t 
of  this  court's  construction  of  the  statute,  not  overlooking  petitioner's 
.contentions  that  making  the  appliances  for  the  Qovemment  before 
the  contract  was  completed,  and  making  them  for  perMns  other  than 
the  Government,  would  constitute  direct  infriBgements. 

231  Fed.  Rep.  1021,  revsned. 

The  case  is  stated  in  the  opinion. 
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46.  Argument  for  Petitioner. 

Mr.  L.  F.  H.  Belts  and  Mr.  John  W.  Griggs  for  petitioner: 
Prior  to  the  Act  of  1910,  a  patentee  had  a  remedy  in  the 
Court  of  Claims  by  a  suit  against  the  United  States  for 
its  lawful  use  of  an  invention,  and  a  remedy  in  the  Court 
of  Claims  or  District  Courts  where  his  patented  rights 
were  taken  under  the  exercise  of  the  power  of  eminent 
domain.  By  a  tortious  or  imlawful  use  of  an  invention, 
the  United  States  does  not  acknowledge  or  concede  that 
the  patentee  is  entitled  to  the  exclusive  rights  granted 
by  a  patent,  or  that  the  United  States  has  appropriated 
or  used  any  such  rights.  In  fact,  any  such  use  of  his 
exclusive  rights  is  in  effect  a  denial  of  the  existence  of  such 
rights;  or,  at  least,  such  use  is  treated  by  the  United  States 
as  the  exercise  of  its  own  rights.  Consequently  the  pat- 
entee could  not  then  recover  upon  the  theory  of  a  taking 
under  the  exercise  of  the  right  of  eminent  domain — which 
does  not  involve  the  conmiission  of  a  tort — for  which  the 
law  would  imply  a  promise  to  pay  reasonable  compensa- 
tion. But  if  the  prerequisites  to  the  taking  of  patent 
rights  under  eminent  domain  existed,  the  patentee  could — 
in  a  suit  in  the  Court  of  Claims  or  the  District  Com* — ^re- 
cover oompensation  prior  to  the  Act  of  1910,  on  an  implied 
promise  to  pay.  Hollister  v.  Benedict,  113  U.  S.  59,  67; 
Brooks.  V.  United  States,  39  Ct.  Clms.  494;  Bethlehem.  Steel 
Co.  V.  United  States,  42|  Ct.  Clms.  365;  United  Stales  v. 
Russell,  13  Wall.  623,  626;  United  States  v.  Great  Falls 
Mfg.  Co.,  112  U.  S.  645;  United  States  v.  Lynah,  188  U.  S. 
445, 463  et  seq. 

Prior  to  the  act,  a  patentee  had  a  remedy  by  an  infringe- 
ment suit  against  officers  of  the  United  States  for  personal 
profits  and  damages.  Although  it  was  held  that  officers 
could  not  be  enjoined  from  the  infringement  when  acting 
in  their  official  capacity,  where  the  inf;ringement  was  being 
conducted  at  government  plants  or  the  infringing  device 
was  in  the  possession  and  use  of  the  United  States,  yet 
these  officers  were  liable  for  the  infringement  and  to 
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account  for  such  profits  as  they  personally  made  and  to 
pay  such  damages  as  they  personally  caiised.  Cammeyer 
V.  NewUm,  94  U.  S.  225;  James  v.  Campbell,  104  U.  S. 
356;  Belknap  v.  SchUd,  161  U,  S-  10;  Forehand  v.  Porter, 
15  Fed.  Rep.  256;  Head  v.  Porter,  48  Fed  Rep.  481,  488, 
489.  These  suits  in  equity,  brou^t  against  officers  of  the 
United  States  for  infringement  of  a  patent,  were  not  di^ 
missed  for  lack  of  jurisdiction,  but  the  court^assumed  juris- 
diction and  decided  each  case  on  its  merits. 

Prior  to  the  act,  a  patentee  had  a  remedy  in  equity  for 
an  injunction  and  accoimting  for  infringement  against 
vendors  or  contractors  with  the  United  States,  but  no 
remedy  against  the  United  States  for  the  use  by  the 
United  States  without  license  or  lawful  right,  u  e.,  a  tort 
or  infringement  of  a  patent. 

The  Act  of  1910  is  an  enlarging  and  remedial  statute 
by  which  the  United  States  simply  consents  to  be  sued  in 
tort  for  its  infringement  of  certain  patents.  If  it  be  held 
that  the  act  gives  the  Government  the  power  of  appro- 
priating patent  licenses  by  virtue  of  eminent  domain,  the 
rights  of  owners  of  patents  are  further  restricted,  because 
one  effect  of  the  act  then  is  that  in  all  cases  of  suits  against 
the  Government  for  use  of  patented  inventions,  where  no 
element  of  contract  is  present,  the  Govermnent  may 
attack  the  validity  of  the  patent.  This  was  not  the  case 
before  the  act,  for  patentees  then  had  remedies  against 
the  Government  in  case  of  a  taking  under  the  power  of 
eminent  domain  and  such  cases  involved  necessarily,  to 
prevent  their  being  actions  for  tort,  the  recognition  of  the 
patentee's  rights.  It  seems  clear  that  the  act  should  be 
construed  to  apply  only  to  cases  of  infringement  by  the 
Government  as  distinguished  from  cases  of  a  taking  under 
the  power  of  eminent  domain ;  and  should  not  be  construed 
to  deprive  this  petitioner  of  its  formerly  existent  right  to 
iui  injunction  against  this  respondent,  and  the  recovery 
{vom  him  of  damages  and  profits. 
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The  District  Courtis  contention  sweeps  away  the  dis- 
tinction between  the  infringing  private  citizen  and  an 
infringing  Government  and  its  officers.  It  confuses  the 
right  of  a  patentee  to  enjoin  such  private  infringer,  and 
to  recover  compensation  from  him,  even  when  acting 
with  the  Government,  with  the  power  in  the  chancellor  to 
adjust  his  decree  to  what  public  necessity  demands. 

In  the  case  at  bar,  the  plaintiff  had  a  right  of  action  to 
recover  damages  and  profits  made  by  Simon  as  an  in- 
dei)endent  manufacturer  and  seller  to  the  Government, 
and  also  had  an  independent  right  of  action,  but  no 
remedy,  against  the  Government  as  a  user  of  the  infringing 
apparatus.  Birdsell  v.  Shaliol,  112  U.  S.  487;  Jennings  v. 
Dolan,  29  Fed.  Rep.  861;  Daimler  v.  Conklin,  170  Fed. 
Hep.  70.  There  being  three  distinct  and  independent 
rights,  there  are  three  distinct  and  independent  remedies 
which  a  patentee  has,  to  wit,  the  right  to  recover  from  the 
infringing  manufacturer  and  vendee  for  profits  and  dam- 
ages, and  the  distinct  and  independent  right  to  recover 
against  the  user  for  damages  and  profits. '  It  Vas  on  this 
latter  principle  that  the  coiirts,  pHor  to  the  Act  of  1910, 
took  jurisdiction  of  a  suit  against  an  infringing  contractor 
with  the  Government,  and  not  because  the  Government 
had  not  consented  to  be  sued.  A  contractor  acting  for 
his  own  profit  and  benefit  has  not  the  same  relation  to  the 
Government  as  one  of  its  officers  or  employees. 

The  District  Court  was  in  error  in  assuming  that  by 
calling  for  bids  for  wireless  apparatus  under  the  Navy 
specifications  government  officers  appropriated  a  license 
xmder  the  patent.  The  specifications  did  not  mention 
the  invention  of  the  patent  in  suit.  The  officers  of  the 
Navy  might  have  been  satisfied  with  unpatented  appara- 
tus or  means.  There  is  no  dispute  as  to  the  power  of  the 
Government  to  exercise  its  inherent  right  of  eminent 
domain  over  intangible  patent  rights.  Congress,  by  the 
provisions  (§  120)  of  the  National  Defense  Act,  39  Stat 
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213,  has  practically  provided  for  the  exercise  of  that  right 
in  respect  to  manufactured  munitions  of  war  whether 
patented  or  not. 

Crozier  v.  Krupp,  224  U.  S.  290,  decided  that  the  Act 
of  1910  provided  a  remedy  against  the  United  States  in 
tort  for  its  direct  infringement,  but  that  its  officers  could 
not  be  enjoined  from  continuing  such  infringement. 

The  ri^t  to  the  injimction  should  have  been  sustained, 
notwithstanding  the  Act  of  1910.  The  operation  of  the 
injunction,  so  far  as  the  Government's  interests  were  con- 
cerned, might  have  been  suspended,  if  the  facts  warranted 
such  suspension,  but  injimction  could  not  be  rightfully 
denied  except  in  case  of  necessity  or  of  immediate  or  im- 
pending danger  to  the  Government.  Even  then,  we  sub- 
mit, the  relief  should  not  have  Ix^n  denied  unless  the 
petitioner  or  its  licensees  were  unable  or  unwilling  to  supply 
the  necessary  apparatus  at  a  just  and  reasonable  price, 
and,  in  any  event,  unless  the  petitioner  was  secured  against 
loss  by  an  indemnity  bond  from  the  respondent. 

The  act  of  the  respondent  in  manufacturing  the  patented 
apparatus,  before  he  had  any  contract  with  the  United 
States  and  for  his  own  benefit  and  profit,  is  a  separate 
tort,  independent  of  any  subsequent  sale  to  or  later  con- 
tract with  the  United  States,  and  was  sufficient  basis  to 
sustain  the  bill.and  for  an  order  for  an  injunction.  The  re- 
spondent had  no  assurance  when  he  infringed  that  he  would 
secure  the  govenmient  contract. 

The  fact  that  the  apparatus  might  be  sold  to  others 
than  the  United  States,  or  that  the  respondent  might 
use  it,  was  sufficient  to  justify  an  injunction. 

Mr.  Walter  H.  Pumphrey  for  respondent: 

The  sample  set  was  designed  and  manufactured  under 
the  authority  and  at  the  request  of  the  Navy  Depart- 
ment, and  in  accordance  with  the  Department's  specifica- 
tions, and  use  of  the  patent  necessarily  was  involved  in 
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complying  with  those  specifications.     Brooks  v.  Untied 
States,  39  Ct  Clms.  494. 

There  was  a  failure  of  proof  of  direct  infringement. 
Manifestly,  there  can  be  no  argument  of  infringement 
based  upon  the  manufacture  of  the  apparatus  which 
Simon  supplied  to  the  Department — with  nothing  more. 
Therefore,  petitioner  is  driven  into  the  position  that  the 
Navy  Department,  in  installing  Simon's  apparatus,  adds 
certain  things  to  it,  which  result  in  producing  a  system  em- 
bodying the  alleged  invention  of  the  Marconi  claims  in 
issue  and  which,  therefore,  infringes  these  claims.  The 
manufacture  of  a  separate  elelnent  of  a  patented  combina- 
tion, unless  proved  to  have  been  conducted  for  the  pur- 
pose and  with  the  intent  of  aiding  infringement,  is  not  in 
and  of  itself  infringement*  Saxe  v.  Hammond,  1  Banning 
A  Arden,  629;  Heabm  Co.  v.  Eureka  Co.,  77  Fed.  Rep.  288; 
ThomsofirHousUm  Co.  v.  Ohio  Brass  Works,  80  Fed.  Rep. 
712;  BuUock  Co.  v.  Westinghouse  Co.,  129  Fed.  Rep.  110. 
Therefore,  in  order  to  sustain  the  petitioner's  contention 
as  to  contributory  infringement,  this  court  must  view 
the  Federal  Government  and  this  respondent  as  conspfaing 
together,  or  acting  in  concert,  the  former  as  principal  and 
the  latter  as  an  accomplice,  to  commit  an  imlawful  act. 
Such  a  view  is  not  possible  under  the  Act  of  June  25, 1910, 
and  the  decisions  in  Crozier  v.  Krupp,  224  U.  S.  290,  and 
IrUemaiumdl  Curtis  Marine  Turbine  Co.  v.  Cramp  A  Sons, 
211  Fed.  Rep.  124-152.  Under  the  act,  as  interpreted  by 
this  court,  it  is  clear  that  the  Federal  Government  had  a 
lawful  right  to  make  and  use  patented  inventions,  subject 
to  the  obligation  to  make  just  compensation  to  the  patent 
owner  for  the  property  so  taken.  Whatever  may  have  been 
the  character  or  quality  of  the  act  of  the  government 
officer  with  whom  Simon  negotiated,  the  completion  and 
use  by  the  Government  of  the  apparatus  in  question  was 
clearly  an  adoption  by  the  United  States  of  the  act  of  the 
officers  when  and  as  committed,  and  caused  such  act  to 
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become,  in  virtue  of  the  statute,  a  rightful  appropriation, 
for  which  compensation  is  provided. 

The  facts  admitted  and  established  conclusively  show 
that  Uie  real  defendant  here  is  the  United  States.    It  was 
the  Navy  Department  that  decided  upon  and  elected  to 
use  the  apparatus,  advertised  and  solicited  bids  for  it, 
required  each  bidder  to  make  and  submit  a  sample  set, 
designated  and  authorized  the  respondent,  Simon,  along 
with  several  others,  to  furnish  certain  parts  of  a  wireless 
transmitting  apparatus  for  examination  and  test,  which 
parts  are  herein  termed  a  sample  set,  added  the  essential 
elements  necessary  to  make  the  incomplete  and  inop- 
erative apparatus  complete  and  operative  for  wireless 
transmission,  and  it  was  the  Department's  completion 
and  use  of  the  apparatus  that  brought  it  within  the  claims 
of  the  patent  in  suit,  if  it  is  so.   The  action  should  clearly  * 
have  been  brought  against  the  Government  in  the  Court 
of  Claims.    [Counsel  went  fully  into  the  purpose  of  the 
Act  of  1910,  and  its  relation  to  the  doctrine  of  eminent 
domain>  and  its  supposed  effect  in  creating  a  license  in  ^ 
favor  of  the  Government,  bestowing  much  consideration 
upon  the  case  of  Crosier  v.  Krupp.] 

Simon  does  not  sell  wireless  telegraph  apparatus  to  the 
Navy  Department;  he  is  merely  a  contractor,  making 
and  supplying  it  to  the  Department  on  its  orders.  He  is, 
therefore,  not  a  vendor  of  such  apparatus.  Johnson  Co.  v. 
Union  Co.^  55  Fed.  fiep.  488.  Obviously,  the  license  to 
the  Government  is  imcestricted  and  protects  those  who 
do  for  the  Government  that  which  the  Government  has 
a  right  to  do  under  the  license.  To  hold  that  the  liceiise 
to  the  Government  is  a  limited  license  to  ''use,"  in  the 
narrow  sense  of  the  use  of  maichines  or  apparatus,  would 
defeat  the  very  purpose  this  court,  in  Crozier  v.  Krupp^ 
held  the  act  was  intended  to  serve,  to  wit,  to  avoid  ''in- 
terference with  the  right  of  the  Government  to  make  and 
use"  inventions  in  the  interest  of  the  commonwealth. 
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Even  if  the  word  ''use"  be  taken  in  the  narrow  sense,  it  is 
nevertheless  wdl  settled  that  the  right  to  use  an  invention 
implies  the  right  to  make  the  same.  The  fact  that  the 
defendant  may  make  a  profit  out  of  the  making  was  not 
a  violation  of  the  petitioner's  rights  and  the  petitioner  is 
not  entitled  to  the  profit  of  the  manufacturer.  The  right 
to  such  profit  passed  with  thie  license  irrespective  of  the 
individual  who  might  do  the  work. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

In  the  spring  or  early  summer  of  1915  the  Navy  De- 
partment submitted  its  call  for  proposals  to  furnish  25 
wireless  telegraph  transmitting  sets.  The  call  contained 
a  specification  describing  the  apparatus  desired  and  pro- 
vided that  no  bid  would  be  entertained  unless  the  biddei:, 
in  advance  or  at  the  time  of  his  bid  submitted  a  sample 
of  the  apparatus  which  he  would  furnish  imder  his  bid  if 
accepted.  Simon,  the  respondent,  who  had  no  .manufac- 
turing establishment,  employed  a  manufacturer  of  elec- 
trical apparatus  to  make  for  him  a  wireless  telegraph 
transmitting  set  and  when  it  was  made  submitted  it  to 
the  Navy  Department  in  accordance  with  the  call.  He 
also  submitted  a  bid  to  furnish  the  appliances  caUed  for 
conformably  to  the  sample  and  his  bid  was  accepted  by 
the  Navy  Department  in  August,  1915.  Before  the  con- 
tract, however,  was  formally  completed,  in  September 
following,  the  Marconi  Wireless  Telegraph  Company,  the 
petitioner,  as  assignee  of  the  Marconi  patents  on  aiipa- 
ratus  for  wireless  telegraphy,  filed  its  bill  against  Simon 
seeking  an  injunction  preventing  him  from  making  or  de- 
livering the  apparatus  described  in  his  bid  on  the  ground 
that  his  doing  so  would  be  an  infringement  of  the  rights 
secured  by  the  Marconi  patents.  The  complainant  moved 
for  a  preliminary  injunction  in  accordance  with  the  prayer 
of  the  bill,  supporting  its  motion  by  affidavits,  and  tiie 
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defendant  made  a  cdunter  motion  to  dismiss  the  bill,  the 
motion  not  being  in  the  record  but  the  ground  thereof 
being  persuasively  shown  by  an  affidavit  submitted  in 
its  support,  as  well  as  by  the  reasons  given  by  the  court 
when  it  came  to  pass  upon  the  motion.  The  ground  stated 
in  the  affidavit  was  as  follows: 

''That  affiant,  in  supplying  the  United  States  Navy  with 
wireless  sets  constructed  in  accordance  with  Navy  Spec- 
ifications in  the  present  instance  for  use  on  submarines, 
understood  that  he  would  be  free  of  any  and  all  liability 
for  profits  and  damages  for  alleged  infringement  of  pat- 
ents, in  view  of  the  law  as  established  (>y  many  recent 
decisions  of  the  United  States  Courts  holding  that  the 
Government,  in  the  exercise  of  the  right  of  eminent  do- 
main, may  impose  a  license  on  any  patent,  the  subject- 
matter  of  which  it  elects  to  4ise,  and  if  the  apparatus  sup- 
jdied  by  affiant  to  the  Navy  comes  within  the  claims  of 
the  patttit  in  suit,  affiant  has  only  assisted  the.  Govern- 
ment, a  licensee,  in  carrying  out  its  license." 

On  the  hearing  of  the  motions  there  was  contention  as 
to  whether  the  transmitting  sets  furnished  by  Simon  were 
merely  an  indirect  or  contributory  infringement  of  the 
Marconi  patents  because  they  were  not  complete  and 
could  not  become  so  until  they  were  adjusted  for  use  and 
used  by  the  Navy  Department,  or  whether  they  were  so 
ccxmplete  without  reference  to  such  subsequent  adjust- 
ment and  use  as  to  be  a  direct  infringement.  In  passing 
at  the  same  time  upon  the  motion  for  injunction  and  the 
motion  to  dismiss  the  bill,  the  court,  not  doubting  that 
the  bill  and  the  affidavits  supporting  the  motion  for  an 
injunction  established  that  the  making  and  furnishing 
of  the  apparatus  by  Simon  in  an  abstract  sense  infringed 
the  Marconi  patents  either  directly  or  indirectly  by  con- 
tribution, did  not  find  it  necessary  to  determine  which 
one  of  the  two  characters  of  infringement  had  resulted 
because  it  concluded  that  such  determination  in  the  con- 
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Crete  was  wholly  irrelevant,  as,  under  the  view  taken  of 
the  case,  in  any  aspect  there  was  no  unlawful  infringe- 
ment. This  conclusion  was  reached  by  considering  the 
Act  of  June  25,  1910,  c.  423,  36  Stat.  851,  in  connection 
with  the  decision  in  Crozier  v.  Krupp,  224  U.  S.  290,  and 
by  holding  that  from  such  considerations  it  resulted  that 
there  existed  in  favor  of  the  United  States  a  general  li- 
cense to  use  patent  rights  when  necessary  for  its  govern- 
mental purposes  and  that  Simon,  as  a  contractor  or  one 
proposing  to  contract  with  the  United  States,  could  avail 
himself  of  the  license  right  in  favor  of  the  United  States 
and  therefore  was  entitled  to  make  and  deliver  the  arti- 
cles in  question  for  the  United  States  although  if  such  li- 
cense had  not  existed,  the  doing  so  would  be  either  a  direct 
or  contributory  infringement.  The  order  as  to  bpth  the 
injunction  and  the  motion  to  dismiss  were  as  follows: 

''No  injunction  will  issue.  The  motion  to  dismiss  is 
granted,  unless  plaintiff  elects  in  twenty  days  to  plead 
over,  and  allege  infringements  not  arising  from  govern- 
mental contracts.  If  such  election  is  made,  defendant  to 
answ^  in  twenty  days  after  am^ided  bill  filed."  (227 
Fed.  Rep.  906.) 

The  complainant  having  refused  to  make  the  election 
and  to  amend,  a  decree  of  dismissal  was  subsequently 
entered  which  was  reviewed  by  the  court  below.  That 
court,  while  it  affirmed  upon  the  theory  of  the  license  re- 
sulting from  the  Act  of  1910  in  accordance  with  the  views 
which  had  been  expressed  by  the  trial  court,  also  treated 
the  act  of  Simon  as  either  an  infringement  per  ae  or  a,  con- 
tribution to  the  infringement,  if  any,  resulting  from  the 
acts  of  the  United  States,  and  did  not  distinguish  between 
them  doubtless  because  of  a  belief  that  under  the  con- 
struction given  to  the  Act  of  1910  both  were  negligible 
and  afforded  no  ground  for  complamt.  (231  Fed.  Rep/ 
1021.)  By  virtue  of  the  allowance  of  a  writ  of  certiorari 
the  case  is  now  before  us. 
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In  view  of  the. construction  which  we  have  given  the 
Act  of  1910  in  the  case  of  WiUiam  Cramp  &  Sans  Ca.  v. 
IvJkrnaiionoi  Curtis  Marine  Turbine  Co.,  just  decided, 
anJbe^  28,  it  is  apparent  that  both  the  courts  below  erred, 
since  the  significance  which  they  gave  to  the  statute,  and 
upon  which  their  conclusions  were  based,  we  have  held 
in  the  case  stated  to  be  without  foundation.  It  would 
hence  follow,  looking  at  this  case  from  a  generic  point  of 
view,  that  our  duty  would  be  to  reverse  the  action  of  both 
coiuts  below  and  to  decide  the  controversy  on  the  merits 
in  the  light  of  the  construction  of  the  statute  which  we 
have  annoimced.  But  we  are  of  opinion  that  under  the 
case  as  made  by  the  record  the  duty  of  appljring  to  the 
issues  the  true  meaning  of  the  statute  cannot  with  safety 
or  with  due  regard  to  the  rights  of  the  parties  be  now  per- 
formed, because  of  the  failure  of  the  courts  below  (a  fail- 
ure obviously  resulting  from  the  mistaken  view  they  took 
of  the  statute)  to  determine  whether  the  acts  o(  Simon  in 
furnishing  the  wireless  apparatus  amounted  to  an  intrin- 
sic or  per  96  infringement,  or  only  constituted  contribu- 
tions to  the  infringement,  if  any,  resulting  from  the  ad- 
justment and  use  of  the  apparatus  by  the  United  States 
for  its  essential  governmental  purposes.  We  are  compelled 
to  this  conclusion  because,  if  the  making  of  the  parts  was 
in  and  of  itself  an  infringement,  it  is  clear  under  the  rul- 
ing which  we  have  just  made  in  the  Cramp  Case  that 
Simon  was  not  protected  by  the  supposition  of  a  license 
resulting  from  the  Act  of  1910  and  that  his  acts  were  none 
the  less  wrongful  because  conomitted  in  the  course  of  the 
performance  of  a  contract  with  the  United  States.  And  if, 
on  the  oth^  hand,  they  were  only  contributions  to  an  in- 
fringement resulting  from  the  acts  of  the  United  States, 
it  is  equally  clear  that,  in  view  of  the  provisions  of  the 
Act  of  1910  as  interpreted  in  the  Cramp  Case  and  as  up- 
held and  applied  in  the  Crazier  Case,  no  illegal  interfer- 
ence with  the  rights  of  the  patentee  arose  or  could  arise 
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from  the  mere  furnishing  to  the  Government  of  the  United 
States  of  the  parts  which  were  not  per  se  infringements, 
even  although  the  use  by  the  United  States  would  in- 
fringe the  patents. 

It  follows  therefore  that  to  finally  decide  the  case  would 
require  us  to  determine  whether  or  not  the  apparatus  as 
furnished  was  a  direct  infringement  or  mere  contribution. 
But  to  do  this  would  call  for  the  exercise  on  our  part  of  a 
duty  which  it  was  the  province  of  the  court  below  to  per- 
form and  which  doubtless  it  would  have,  performed  but 
for  the  error  into  which  it  fell  concerning  the  interpreta- 
tion of  the  Act  of  1910  and  the  application  to  the  subject 
which  was  before  it  of  the  prior  decision  of  this  court  in 
Crazier  v.  Krupp,  mipra.  Under  these  circumstances,  as 
we  have  clearly  removed  by  our  decision  in  the  Cramp 
Case  all  reasons  for  misconception  concerning  the  statute 
and  have  thus  cleared  the  way  for  the  discharge  by  the 
court  below  of  its  duty,  we  think  the  case  before  us  comes 
directly  within  the  spirit  of  the  ruling  in  Lutcher  &  Moore 
Lumber  Co.  v.  Knight,  217  U.  S.  257;  United  States  v. 
Rimer,  220  U-  S.  547;  WiSiam  Cramp  &  Sons  Co.  v.  In^ 
temaHandl  CvrtU  Marine  Turbine  Co.,  228  U.  S.  645; 
Brovon  v.  Fletcher,  287  U.  S.  583.  We  do  not  overlook, 
in  saying  this,  contentions  advanced  in  argument  that, 
as  the  devices  may  have  been  made  by  Simon  not  only 
for  the  Government  but  for  other  persons,  and  even  those 
furnished  the  Government  were  made  ]before  the  contract 
with  the  Navy  Department  was  completed,  therefore  his 
act  in  making  them  was  a  direct  infringement.  We  do 
not,  however,  stop  to  dispose  of  them,  since  we  are  of  opin- 
ion that  under  the  state  of  the  record  we  ought  not  to 
do  so  but  should  leave  them  also  to  be  considered  for 
what  they  are  worth  by  the  court  below>  if  duly  presented 
and  relied  upon,  when  it  comes  hareafter  to  consider  the 
controversy. 

Our  order  therefore  will  be  one  revermng  the  decrees  of 
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both  courts  below  and  remanding  to  the  District  Court 
to  the  end  that  in  the  light  of  the  construction  which  we 
have  given  the  Act  of  1910  the  rights  of  the  parties  may 
be  considered  and  detennined. 

Revened  and  remanded. 

Mb.  JusncE  McEenna  dissents. 


GULP,  COLORADO  A  SANTA  FE  RAILWAY  COM- 
PANY i;.  STATE  OP  TEXAS. 

BRBOB  TO  THE  COUBT  OF  CIVIL  APPBAUB,  THIBD  8XJPBEME 
JUDICIAL  DI8TBICT,  OF  THB  STATE  OF  TEXAS. 

No.  158.    Aiffaad  Januaiy  25, 1918.— Decided  March  4,  1018. 

An  order  of  a  state  oomminion  requiring  the  stopping  of  certain  inter- 
state trains  for  reception  and  discharge  of  passengers  at  a  county 
seat  of  only  15(X>  population^  itpAeU,  in  view  of  a  statute,  not  directed 
advenely  at  interstate  trains,  but  specifying  the  train  service  to  he 
supplied  to  aD  county  seats  and  evidencing  a  legislative  estimate  (not 
hm  confuted)  of  county  seat  needs. 

Serious  doubt  is  expressed  as  to  whether  the  order  could  be  sustained, 
from  the  standpoint  of  the  local  requirements  of  the  population 
merely,  vis:  as  meeting  a  need  for  sleeping  car  service  and  as  an 
accommodation  to  pnwscmgom  using  the  trains  in  question  to  reach 
die  city. 

The  need  of  making  fast  time  in  competition  with  other  railroads  and 
in  canying  the  mail,  AeU,  not  in  this  case  to  rendor  the  order  unduly 
burdensome  to  interstate  commerce,  it  ai^^eariug  that  the  required 
stops  would  consume  but  a  few  minutes  each,  that  stops  are  made 
voluntarily  at  all  other  county  seats  and  some  smaller  places,  and 
that  thoe  is  a  detour  in  the  routing. 

Power  in  a  state  commission  to  order  stops  by  interstate  trains, 
not  resulting  in  direct  burden  on  interstate  commerce,  in  pursuance 
of  a  statute  not  aimed  at  such  trains  but  specifying  train  service 
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fequired  at  county  seats,  may  ooexist  with  the  duty  impoeed  on 
eanioB  respeeting  regalations  for  tianaportation  fadUties  bj 
the  Hepbum  Aet^  June  29, 1006,  e.8Wl,(l»  84  Stat  584,  and 
the  Act  of  June  18,  1910,  c  309,  S  7,  36  Stat.  546,  and  the 
iurisdietion  6t  the  Interstate  Conuneroe  Commission  over  such 
matters,  if  the  order  is  not  in  conflict  with  regulations  of  the  lattei* 
OommisBion. 

A  railroad  company  which  does  not  avafl  itself  of  an  opportunity  given 
by  the  state  law  to  test  the  validity  of  an  order  of  a  state  commission 
in  the  state  or  federal  court,  cannot  be  relieved  from  a  cumulation 
of  penalties  due  to  its  viobtions  of  the  order  while  awaiting  pro- 
ceedings by  the  State. 

169  S.  W.  Rq>.  385,  afltrmed. 

Thx  case  is  stated  in  the  opinion. 

Mr.  Oardiner  Lathrap^  with  whom  Mr.  J.  W.  Terry, 
Mr.  A.  H.  Cvlwell  and  Mr.  Raberl  DurUap  were  on  the 
briefs,  for  pkuntiif  in  error. 

Mr.  S.  F.  Looney,  Attorney  General  of  the  State  of 
Texas,  and  Mr.  Luther  NickeU,  Asmstant  Attorney  Gen- 
eral of  the  State  of  Texas,  for  defendant  in  error,  sub- 
mitted. 

Mb.  JiTisncB  Holmes  delivered  the  opinion  of  the 
court. 

This  is  a  suit  by  the  State  to  compel  the  defendant  rail- 
road, the  plaintiff  in  error,  to  stop  two  interstate  trains, 
one  niunbered  17  and  southboimd,  the-oiher  numbered  IS 
and  northbound,  at  the  City  of  Meridian,,  for  a  time  suf- 
ficient to  receive  and  let  off  passengers.  Meridian  is  the 
County  Seat  of  Bosque  County  and  has  a  population  of 
ISOO.  Two  other  trains  of-the  defendant  g(nng  each  way 
stopped  there  daily,  but  tiie^ Railroad  Cemmission  otHtie 
Sate  found  that  these  were  insufficient  for  the  needs/cf 
business  at  that  station  and  made  the  order  that  this  suit 
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seeks  to  have  carried  out.  The  statute  of  Texas  giving 
to  the  Conumssion  power  to  make  such  order  contains 
a  proviso  that  ''four  trains  each  way,  carrying  passengers 
for  hire,  if  so  many  are  run  daily,  Simdays  excepted,  be 
xequired  to  stop  as  aforesaid  at  all  county  seat  stations  " — 
so  that  the  Commission  seems  to  have  obeyed  a  statutory 
mandate.  Art.  6676,  (2),  Vernon's  Sayles'  Texas  Qvii 
Statutes.'  Another  article,  6672,  imposes  a  penalty  of  not 
more  than  $5,000  for  every  failure  to  obey  sucli  lawful 
order,  and  this-suit  seeks  to  recover  penalties  as  well.  The 
trial  Court  confirmed  the  finding  of  the  Commission  that 
the  present  service  is  insufficient,  and  the  order,  and  im- 
posed a  fine  of  $22,400,  being  $100  for  each  failure  to  stop. 
It  stated  the  facts  in  great  detail  but  it  will  not  be  neces- 
sary to  repeat  them  here.  The  Court  of  Civil  Appeals 
again  confirmed  the  above  finding  and  affirmed  the  judg- 
ment. The  Supr^ne  Court  of  the  State  refused  to  allow 
a  writ  of  error,  declaring  itself  unable  to  say  that  the  con- 
clusion of  the  lower  Court  was  unwarranted  as  matter  of 
law.  ' 

This  case  does  not  require  quite  so  critical  an  examina- 
tion into  the  facts  as  was  made  in  Mimssippi  R.  R.  Cam- 
missum  v.  Illinois  Central  R.  R.  Co.,  203  U.  S.  335,  344, 
345,  and  Atlantic  Coast  Line  R.  R.  Co.  v.  WharUm,  207 
U.  S.  328,  330,  334,  335,  in  order  to  decide  whether  the 
judgment  of  die  State  Coiui»  and  Commission  and,  it 
would  seem,  of  the  legislature,  was  wrong.  If  the  reason- 
ing that  prevailed  with  the  Court  of  Civil  Appeals  were 
applied  to  Meridian  simply  in  view  of  the  number  of  its 
inhabitants  there  would  be  a  serious  question  whether  it 
could  be  sustained.  For  the  consideration  most  empha- 
sised was  that  no  sleeping  cars  were  attached  to  the  local 
traiois  and  that  in  order  to  make  use  of  such  accommoda- 
tion on  the  trains  in  question  passengers  had  to  get  in  or 
out  at  stations  from  seven  or  eight  to  twelve  or  fifteen 
miles  away.    It  was  thought  that  when  the  railroad  f ur- 
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Dished  such  accommodations  to  a  part  of  the  public  it  was 
bound  to  furnish  the  same  to  all  others— a  very  question- 
able proposition  as  applied.  The  other  fact  relied  upon 
was  that  passengers  not  infrequently  came  on  trains  17 
and  18  destined  for  Meridian  and  had  to  get  out  at  Mor> 
gan  or  Clifton^  the  next  stations  to  the  north  and  south. 
We  repeat  that  whether  these  facts  would  justify  an  inter- 
meddling with  interstate  trains  in  favor  of  a  place  of  this 
sirc,  merdy  as  such^  would  be  a  serious  question.  But 
the  State  Court  sustained  the  order  as  one  required  by 
statute  in  favor  of  county  seats/up  to  the  number  of  four 
trains  each  way,  Sundays  excepted.  The  law  is  not  di- 
rected adversely  at  interstate  trains,  but  expresses  the 
specific  judgment  of  the  legislature  as  to  the  needs  of  the 
county  seats,  all  of  which,  of  course,  it  knew.  If  its  judg- 
ment is  correct,  which  we  have  no  grounds  for  denying, 
the  <nder  may  be  justified,  so  far  as  its  interference  with 
interstate  commerce  is  concerned,  unless  some  other  fact 
shows  that  the  btirden  is  too  great. 

The  only  additional  facts  material  to  this  point  are  that 
the  defendant  competes  with  raifa*oadsi  having  shorter 
routes,  that  for  that  reason  and  in  order  to  keep  its  con- 
tracts for  the  carriage  of  United  States  mails  it  has  to 
make  fast  time — and  that  it  has  little  or  none  to  spare. 
On  the  other  hand  Meridian  is  the  only  county  seat  at 
which  it  does  not  stop,  and  it  does  stop  at  some  smaller 
places,  as  well  as  make  a  detour  in  order  to  go  through 
Houston.  The  time  that  would  be  taken  would  be  four 
or  five  minutes  for  Number  17,  and  about  10  minutes  for 
Number  18,  according  to  the  trial  Court.  The  Court  of 
Civil  Appeals  says  in  general  terms  from  three  to  five.  We 
are  not  prepared  to  say  that  the  finding  that  there  will  be 
no  unreasonable  burden  is  wrong. 

It  is  urged  that  the  power  of  the  State  Commission  has 
been  taken  away  by  the  Hepburn  Amendment  to  the  Act 
to  Regulate  Conunerce,  of  June  29,  1906,  c.  3591,  §  1,  34 
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Stat  584,  and  th«  further  Act  of  June  18,  1910,  c.  309, 
S  7,  36  Stat.  546,  making  it  the  duty  of  earners,  includ- 
ing deeping  car  companies,  to  xnake  reasonable  r^guli^ 
tions  affecting  the  f adlities  for  transportation,  the  Inter- 
state Commerce  Commission  having  jurisdiction  over  such 
matters.  But  the  State  requires  certain  services  to  county 
seats  with  an  aim  that  is  not  directed  against  interstate 
trams  as  such.  The  statute  is  subordinate  to  the  regula- 
tions of  the  Commission  so  far  as  it  may  lead  to  an  inci- 
dental interference  with  such  trains  and  in  the  absence 
of  any  conflict  it  may  stand  as  here  applied.  SeeCAioo^o, 
BnrlingUm  A  Quincy  R.  R.  Co.  v.  Raibroad  Commimon 
of  Wimmnn,  237  U.  S.  220,  233. 

The  other  point  argued  here  is  that  the  raiboad  could 
not  be  subjected  to,  at  most,  more  than  one  penalty  while 
the  validity  of  the  order  was  awaiting  judicial  determinaF- 
tion,  Ex  parte  Young,  209  U.  S.  123,  147,  being  relied 
upon.  But  the  statutes  of  Texas  provided  for  a  suit  to 
test  the  validity  of  the  order,  in  a  court  either  of  the  State 
or  of  the  United  States,  Art.  6657.  Reagan  v.  Farmere^ 
Loan  A  Trwt  Co.,  154  U.  S.  362, 391, 392.  Railroad  Comr 
iftisfiofi  o/  Texae  v.  GolvesUm,  Harritburg  A  San  Antonio 
Ry.  Co.,  51  Tex.  Civ.  App.  447.  Eaetem  Texas  R.  R.  Co. 
V.  Railroad  Commieiion,  242  Fed.  Rep.  300.  The  railroad 
company  saw  fit  to  await  proceedings  against  it,  and  al- 
though the  case  in  all  its  aspects  is  somewhat  extreme  the 
judgmrat  must  be  afiinned.  Wadley  Southern  Ry.  Co. 
V.  Georgia,  235  U.  S.  651,  669. 

Judgment  qffirmed. 

The  Chubf  Jusncx,  Mr.  Justicb  McKbnna  and  Mb. 
JuBTiCB  McRbtnoldb  disssat. 
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MUNICIPAL  SECURITIES  CORPORATION  v. 
KANSAS  CITY. 

ERROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF  MISSOURI. 
No.  56.    Argued  November  15,  16,  1017.— Deoided  March  4,  lUS. 

If  ike  deeision  of  the  state  oourt  reste  upon  a  ground  of  general  kw 
adequate  to  aupport  it,  independently  of  the  decision  upon  all^gid 
Yiobtiott  ef  federal  right,  the  case  is  not  reviewable  here. 

So  Mtf ,  where  the  plaintiff,  as  assignee  of  special  tax  bills  issued  bgr  a 
eitsr  in  payment  for  sewer  construction,  claimed  that,  by  appro- 
priating a  certain  lot  in  the  sewer  district  through  condemnation 
pcooeedinci  and  by  thus  preventing  the  lien  of  the  tax  bills  from 
aMaeMng  thereto,  the  dty  took  property  without  due  proeeas  and 
•0  raadwsd  itself  liable,  whereas  the  state  court,  eonsthung  the 
ssupsr  eoatract,  the  eity  ordinance  and  charter  and  state  ccmstitution 
and  laws,  held  that  th^ie  could  be  no  recovery  against  the  city  on 
Hk  tax  bills  themselves,  and  that  the  cause  ot  action,  if  any,  for  the 
alleged  wrongful  taking,  was  a  separate  matter  not  covered  by  the 


Writ  of  error  to  review  M5  Missouri,  2o2,  dismissed. 

The  can  is  slated  in  the  opinion. 

Mr.  WUUam  C.  ScarnU,  with  whom  itf r.  EUiott  H.  Jones 
and  Mr.  Charles  M.  MiUer  were  on  the  briefs,  for  plaintiff 
in  etror. 

Mr.  A.  F.  Smithy  with  whom  Mr.  J.  A.  Harifdd  and 
Mr.  Jay  M.  Lee  were  on  the  briefs,  f<^  defendant  in  error. 

Mr.  JosncB  Day  delivered  the  opinion  of  the  court. 

The  plaintiff  In  error  brought  suit  in  the  Circuit  Court 
of  Jackson  County,  Missouri,  to  recover  on  certam  tax 
bills  issued  to  one  Michad  Walsh^  its  assignor,  for  the 
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construction  of  a  sewer  in  Kansas  City,  Missouri.  The 
case  was  tried  on  an  amended  petition  and  answer.  The 
amended  petition  was  filed  on  May,  20, 1909,  but  it  is  said 
the  suit  was  begun  on  May  29,  1906.  The  amended  pe- 
tition set  out  that  by  an  ordinance  approved  January  24, 

1901,  Kansas  City  provided  a  sewer  district,  and  let  a 
contract  for  the  construction  of  the  sewer  to  Walsh.  That 
Walsh  constructed  the  sewer,  and  was  paid  for  the  work 
by  special  tax  bills  against  sewer  district  number  146  in 
Kansas  City.  That  Lot  one.  Block  one,  C.  H.  Pratt's 
Vine  Street  Addition,  is  located  in  said  sewer  district,  and 
that  at  the  time  the  work  was  done  and  the  tax  bills  issued 
the  owner  of  said  property  held  the  same  subject  to  cer- 
tain proceedings  to  condemn  said  lot  for  a  public  parkway 
in  the  South.  Park  District  of  Kansas  City  established  by 
an  ordinance  approved  October  3,  1899;  that  said  park- 
way ordinance  ordered  that  said  Lot  one,  Block  one  and 
other  property  should  be  condemned  for  the  purpose  of  a 
p  jblic  parkway,  and  proceedings  were  begun  in  the  Cir- 
cuit Court  of  Jackson  County,  Missouri,  for  the  condem- 
nation of  the  lot  for  that  purpose;  that  the  condemnation 
proceedings  were  carried  to  judgment  in  the  Circuit  Court 
of  Jackson  County,  Missouri,  whereih  a  verdict  had  been 
rendered  for  the  value  of  the  property  on  June  4,  1901, 
that  the  verdict  was  duly  affirmed,  and  judgment  rendered 
on  September  14,  1901,  in  the  Circuit  Court.  Upon  ap- 
peal to  the  Supreme  Court  of  Missouri  said  judgment  was 
suspended  until  affirmed  by  the  Supreme  Court,  June  4, 

1902,  and  that  after  that  date  the  city  paid  for  and  took 
possession  of  said  Lot  one,  Block  one,  Pratt's  Vine  Street 
Addition,  and  now  is  holding  the  same  for  a  public  park. 
Plaintiff  further  alleges  that,  while  the  condemnation  pro- 
ceedings were  pending  in  the  Supreme  Court,  Walsh  com- 
pleted the  work,  and  that  tax  bills  therefor  were  issued  to 
him  on  March  15, 1902,  chargeable  in  payment  of  the  ap- 
propriate share  of  the  cost  of  the  sewer  upon  the  lot  above 
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descajbed.    The  plaintiff  all^;e8  that  Walsh  sold  and  as- 
signed the  certificates  or  special  tax  bills  to  it;  that  by 
reason  of  the  condemnation  proceedings  and  the  judg- 
ment therein  the  tax  bill,  never  became  a  lien  upon  the 
lot,  above  described^.and  that  upon  a  final  determination 
of  saici  condemnation  case  Kansas  City  was  liable  to  pay 
the  amoimt  of  said  tax  bill  with  interest,  and  that  the  city 
ciannot  by  an  act  of  itself,  not  consented  to  by  the  plain- 
tiff, either  by  judicial  proceedings  in  the  nature  of  con- 
demnation or  otherwise,  destroy  plaintiff's  right  to  collect 
the  cost  of  the  said  woik  in  accordance  with  the  contract 
mentioned;  the  plaintiff  hivokes  the  Fourteenth  Amend- 
ment of  the  Constitution,  of  the  United  States  guarantee- 
ing the  protection  of  its  property  by  due  process  of  law 
as  against  the  acts  of  States.   Plaintiff  alleges  that  before 
the  beginning  of  the  suit  it  offered  to  surrender  to  the 
Board  of  Public  Works  of  Kansas  City  the  tax  bills  issued 
as  aforesaid,  and  to  accept  a  certificate  as  provided  in  the 
city  charter  in  lieu  thereof,  if  the  Board  should  hold  that 
the  said  certificates  or  tax  bills  were  not  certificates  con- 
formable to  the  provisions  of  the  charter  of  Kansas  City, 
but  the  Board  refused  to  accept  the  same  or  to  issue  a 
new  certificate,  and  denied  all  liability  for  the  said  charge. 
The  city  answered  the  amended  petition,  and  stated 
therein  that  on  March  15,  1902,  it  did  issue  special  tax 
bills  to  Michael  Walsh  as  set  out  in  the  petition;  and  that 
IValsh  on  March  15,  1902,  executed  and  delivered  to 
Kansas  City  a  full  and  complete  release  on  account  of  any 
claim  arising  on  said  tax  bills  as  provided  in  §  16,  Article 
9,  of  the  charter  of  Kansais  City.    The  answer  further 
sets  up  that  the  charter  of  Kansas  City  provides  a  method 
by  which  the  city  shall  pay  its  share  of  any  public  improve- 
ment on  land  owned  in  fee  by  it;  that  no  certificate  was 
issued  by  the  city  on  the  lot  in  question  or  any  otiier  lots 
described  in  the  petition;  and  that  it  was  not  found  that 
the  lots  mentioned  in  the  petition  were  owned  in  fee  sim- 
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irie  by  the  city;  that  there  wm  no  oompliaDoe  with  the 
charter  of  the  dty,  and  no  obligation  created  thereunder. 

At  the  trial  the  tax  bills  sued  upon  were  introduced, 
indorsed    as    follows:    '^ Assignment.    For    value    re- 

odved 'assign  this  Special  Tax  Bill  and  the  lien  thereof 

to  Municipal  Securities  Corporation,  and kuthorise 

to  sign  —  name  —  to  the  receipt.   Michael  Walsh.'' 

The  record  does  not  disclose  when  this  assignment  was 
made,  and  it  bears  no  date. 

tJpon  trial  in  the  Circuit  Court  the  court  hdd  as  a . 
matttf  of  law  that  Kansas  City  was  an  agency  of  the  State 
of  Missouri,  and  had  by  its  official  acts,  ordinances  and 
conduct  appropriated  to  the  public  use  the  property  and 
property  rights  of  the  plaintiff  consisting  of  valid  and  sub- 
opting  liens  upon  certain  real  estate  without  maldog  just 
compensation,  or  any  compensation  therefor,  and  tliereby 
deprived  the  plaintiff  of  its  property  without  due  process 
of  law  contrary  to  the  Fourteenth  Amendment  and  con- 
trary to  the  biU  of  rights  of  the  State  of  Missouri,  and  ren- 
dered judgment  for  the  plaintiff. 

The  case  being  taken  to  the  Supreme  Court  of  Missouri 
the  judgment  of  the  Circuit  Court  was  reversed  (265 
Missouri,  252),  and  the  case  was  brought  to  this  court  be- 
cause of  an  alleged  violation  of  the  protection  afforded 
by  the  Fourteenth  Amendment  as  the  result  of  the  aUeged 
wrongful  appropriation  of  the  plaintiff's  property.  The 
Suprame  Court  of  Missouri  after  reciting  the  facts,  held 
that  the  suit  was  upon  the  tax  bills,  that  as  Walsh's 
agreement  with  the  dty  and  the  ordinance  itedf  provided 
that  the  dly  should  not  be  liable  to  pay  for  the  work  or 
any  part  thereof  otherwise  than  by  the  issue  of  speicial 
tax  UUs,  and  because  the  charter  of  the  city  provided  that 
the  dty  should  in  no  event  or  in  any  mannw  be  liable  for 
or  on  account  of  the  work  done  in  constructing  the  sewer, 
but  that  the  work  should  be  paid  for  in  special  tax  bills 
which  would  be  a  lira  on  the  property  described  in  them, 
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and  that  under  the  Constitution  of  MisBOuri  aod  the  stat- 
utes of  that  State  the  use  of  municipal  funds  in  the  pay- 
ment of  tax  bills  was  absolutely  forbidden^  there  could  be 
no  recoveiy  upon  them,  and  in  so  far  as  recovery  was 
sought  because  of  the  aaserted  conversion  or  destruction 
of  the  lien  of  the  tax  bills,  the  judgment  for  the  plaiAtiflf 
could  not  stand.  Concerning  this  feature  of  the  case  the 
court  said: 

''The  suit  here  is  upon  a  tax  bill  in  some  aspects  and 
upon  a  tort  as  for  convennon  in  others.  The  petition  » 
9id  (feneriB,  being  possibly  what  is  meant  by  leanied  coun- 
sd  fat  plaintiff  when  they  say  of  it  in  their  brief  that  it 
is 'typical  in  form.' 

"We  need  not  consider  whether  a  recoveiy  could  have 
been  had  upon  tort,  as  for  the  all^^  converrioiii  or  de* 
stnietion,  c^  the  property  upon  which  ordinarily  the  lien 
of  the  tax  bills  would  have  been  fixed.  The  asngnment 
i8iwtoftheU)rt,fUirqfthecorUrad,n€r(tfthefi^ 
upon  a  quantum  tnendt,  hut  of  the  tax  biU  pure  and  eimph^ 

for  it  says:  'For  value  received aeeign  thte  special 

tax  MS  and  the  lien  therecf  to  Municipal  Securities  Corpo- 
raticm/etc.  The  lien  assigned  was  upon  the  lots  and  not 
against  defendant;  but  the  law  is  fairly  well  settled  that 
the  title  of  the  city  to  these  lots  for  use  as  a  street  attached 
by  relation  back  under  the  facts  here  to  the  date  of  the 
judgment  confirming  the  verdict  of  the  jury,  UMfrit,  Sep- 
tember 14,  1901,  a  date  long  prior  to  tiie  issuing  of  the 
tax  bills,  which  were  issued  March  15, 1902.  (In  re  Paeeo, 
78  Mo.  App.  518.)  The  best  that  can  be  said  for  plain-^ 
tiff's  inostence  touching*  this  lien  is  that  the  lien  of  the  - 
tax  bills  attached  conditionally  to  these  lots;  the  conc^- 
tion  of  attachment  being  that  the  defendant  would  dis- 
miss its  condemnation  case  short  of  final  judgment  and 
payment  of  the  money  into  court,  as  uncter  the  gezieral 
law,  absent  a  charter  provision  forbidding,  it  had  the 
right  to  do.    (State  ex  rel.  v.  Far<,  180  Missouri,  07;  SoO* 
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road  V.  Second  Street  Imp.  Co.,  256  Missouri,  I.  c.  407.) 
The  city  did  not  so  dismisd  the  proceeding  and  the  right 
of  Uie  city,  temporarily  suspended,  as  we  may  express  it, 
by  the  appeal,  attached  upon  the  affirmance  here  of  the 
judgm^it  of  condemnation  as  of  the  date  of  such  judg- 
m^t  (In  re  Paeeo,  eupra),  and  had  the  efifect  to  convert 
these  lots  of  private  persons  into  integral  parts  of  the 
highway,  or  street  system  of  Kansas  City,  and  to  take 
them  out  of  the  cat^ory  of  property  of  private  poisons 
upon  which  liens  of  tax  bills  would  attach;  but  since  these 
lots  became  parts  of  public  highwajrs  the  judgment  con- 
demning them  did  not  have  the  efifect  of  converting  them 
into  that  class  of  city  property,  the  sewering  of  which 
created  a  liability  against  the  city  for  which  certificates 
evidencing  such  liability  against  the  city  were^  issuable 
by  charter.  (Sec.  14,  Art.  9,  Charter  of  Kansas  City, 
1898.) 

''If  Walsh  himself  had  sued  for  the  tort  of  conversion 
aUeged  in  efiTect  by  the  brief^^  and  contentions  of  counsel 
for  plaintifif,  a  dififerent  and  much  more  serious  question 
would  confront  us;  but  it  seems  idle  to  insist  that  upon  the 
petition  here  and  upon  the  assignment  above  quoted,  that 
plaintifiT  may  recover  upon  the  theory  of  tort.  We  have 
seen  abeady  how  futile  and  idle  is  the  view  that  plain- 
tifiT  may  recover  upon  contract.  Moreover,  no  such  tort 
is  assigned.  Nothing  is  assigned  but  the  tax  bill  and  the 
lien  thereof.  .  .  •  But  be  this  as  may  be,  the  point 
of  peculiarity  in  the  instant  case  that  plaintifiT  cannot  in 
any  event  recover  upon  any  theory  of  contract,  but  that 
it  must  recover,  if  at  all,  upon  the  theory  of  liquidated 
compensation  for  a  tort,  which  tort  was  not  assigned  to 
it  and  on  which  it  does  not  sue,  destrojrs  in  our  view  any 
helpful  analogy  between  the  above  cases  from  other  juris- 
dictions and  this  one  at  bar.'^ 

As  the  matter  above  extracted  from  the  opinion  of  the 
Supreme  Court  of  Missouri  shows,  that  court  held  the 
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action  to  be  on  the  assigned  tax  bUls,  and  that  if  Wakh 
might  have  maintained  a  suit  because  of  the  wrongful 
taking  of  the  property  as  allegedi  nothing  was  assigned 
to  the  plaintiff  in  error  but  the  tax  bills  and  the  lien 
thereof;  and  that  the  plaintiff  could  not  maintain  this 
action  as  one  in  tort  because  it  did  not  appear  to  be  the 
assignee  of  such  right  of  action  if  one  existed.  It  there- 
fore follows  that  the  Missouri  Supreme  Court  rested  its 
decision  upon  a  ground  of  general  law  adequate  to  sup- 
port it,  independently  of  the  decision  upon  alleged  viola- 
tion of  federal  ri^t  under  the  Fourteenth  Anoendment. 
In  that  situation  it  is  well  settled  that  a  case  from  a  state 
court  is  not  reviewable  here.  Wood  v.  Chesborough^  228 
U.  S.  672;  Consolidated  Turnpike  Co.  v.  Norfolk  &  Ocean 
View  Ry.  Co.,  228  U.  S.  696;  Giles  v.  Teashy,  193  U.  S. 
146. 

It  follows  that  the  writ  of  error  must  be  dismissed  for 
want  of  jurisdiction,  and  it  is 

So  ordered. 


KRUEGER  V.  UNITED  STATES. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
EIGHTH  ciRcurr. 

No.  HI.    Submitted  December  20, 1917.— Decided  March  4, 1018. 

Land,  part  of  an  odd-numbered  section  within  the  primary  limita^ 
but  covered  by  a  valid  pieemptbn  filing  at  the  date  of  the  definite 
location  of  the  right  of  way,  was  excepted  from  the  grant  made  to 
the  Denver  Pacific  Railway  &  Telegraph  Company  by  the  Acts  of 
July  1, 1862,  c.  120, 12  Stat.  489;  and  March  3, 1869,  c.  127, 15  Stat. 
324.   Kansas  Pacific  Ry,  Co.  v.  Dunmeyer,  113  U.  S.  629. 

Upon  the  facts  as  found,  held,  that  one  who  under  a  deed  of  the  Denver 
Pacific  Bailway  &  Telegraph  Company  and  throu^  mesne  con- 
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vqranMB  oime  into,  and  retained,  poneerion  of  a  parcel  of  land, 
iriikh,  beoanae  of  a  pfofimption  filing,  was  excepted  from  the  grant 
made  to  that  company  (Mcpra),  was  in  a  position  to  acquire  full  title 
by  purchaee  under  the  Adjustment  Act  of  March  3, 1887,  o.  876, 24 
Stat  666,  i  6;  and  the  regulations  of  the  Land  Department  relative 
theralo. 

One  irho  purdiases  under  a  receiver's  receipt,  issued  upcm  a  soldien' 
additional  homestead  entry,  land,  which  is  in  the  actual  possession  of 
another  claiming  from  another  source  under  recorded  deeds,  is  ccm- 
stractively  notified  by  such  possesston  and  records  of  that  other's 
daim  and  of  that  other's  righte  as  so  revealed;  and  also— through 
the  receiver's  receipt— of  the  origin  of  his  own  title  and  therein  of 
the  fact  that  it  was  procured  by  means  of  affidavite  f alsdy  stating 
that  the  land  was  unoccupied,  unimproved  and  unappropriated. 

The  defense  of  bona  fide  purchase  is  a£Brmative;  the  burden  of  estab-  ^ 
lishing  it  rssto  upon  the  party  who  makes  it,  in  a  suit  by  the  United 
States  to  cancel  a  patent  for  fraud. 

2K  Fed.  Bep.  07,  affirmed. 

Thb  case  is  stated  in  the  opinion. 

Mr.  WiUiam  V.  Hodges  and  Mr.  Richard  B.  SoandreU, 
Jr.f  for  appellant: 

A  purchaser  under  a  patmt  is  not  required  to  go  behind 
the  patent.'  United  States  v.  Loam,  149 'Fed.  Rep.  581. 
Mrs.  Eru^ger  was  not  bound  to  hunt  for  grounds  of  doubt, 
and  in  order  to  set  the  patent  aside  the  United  States 
must  charge  her  with  notice  of  the  original  fraud.  United 
States  V.  Debrait  Timber  &  Lumber  Co.,  131  Fed.  Rep.  668; 
United  States  v.  CZctrJb,  200  U.  S.  601, 607, 609.  If  Benson 
or  his  tenants  were  actually  in  possession  of  the  land  at  the 
time  of  the  purchase  by  Mrs.  Krueger,  it  may  be  conceded 
that  she  is  chaq;eable  with  notice  of  such  possession,  but 
there  is  nothing  in  that  circumstance  or  any  inquiiy 
which  might  be  induced  thereby,  which  would  give  her 
notice  of  the  allc^ged  fraud  upon  the  United  States.  Such 
possession  was  only  notice  to  Mrs.  Eru^er  of  the  extent 
and  character  of  the  daim  of  the  possessor  himself,  not 
oi  defisrts  in  the  titfe  of  her  priadecessor  in  title.   Suiter 
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V.  Turner,  10  lowft,  517,  624;  2  Minor,  Real  Property, 
§  1413;  2  Pomeroy  Eq.  Jur.,  §  615.  This  rule  of  law  im- 
plying notice  from  an  adverse  possession  was  invented 
in  order  to  protect  tenants  of  a  gi'antor  who  conv^ed 
property  without  actu^y  informing  the  grantees  of 
the  leases,  or  to  protect  owners  of  property  who  had 
failed  to  register  their  deeds.  In  the  case  of  possession 
adverse  to  a  grantor,  such  possession  only  charges  the  . 
grantee  with  knowledge  similar  to  that-  which  he  would 
have  had  if  the  adverse  possessor  had  not  neglected  to 
r^^ister  his  title.  Any  right  which  Benson  had  was  ow- 
tainly  not  derived  through  or  from  Mrs.  Kru^;er's  grantor, 
and  it  is  submitted  that  actual  notice  of  Benson's  litte  is  of 
no  materiality,  for  the  simple  reason  that  he  had  no  valid 
title  to  record.  Burt  v.  Baldwin,  8  Nebraska,  487,  494; 
RoU  V.  Rea,  50  N.  J.  L.  264;  Munn  v.  Bergess,  70  Illinois, 
604,  614,  615;  Lloyds  v.  Kamea,  45  Illinois,  62,  72.  She 
was  justified  in  assuming  that  the  duly  executed  instru- 
ment of  the  United  States  was  vaUd,  and,  since  she  was 
an  innocent  purchaser  of  such  patent  for  a  valuable  con- 
sideration, the  voidable  title  in  the  hands  of  her  pred- 
ecessors becomes  absolute  in  her.  Perkins  v.  Hoffs,  1 
Cooke  (Tenn.),  163, 168, 174;  PhtOips  v.  Buchanan  Lmir 
her  Co.,  151  N.  Car.  519.  The  most  notice  that  knowledge 
of  any  possesion  by  Benson  could  nnpute  to  Mrs.  Kraeger 
would  be  of  the  facts  or  circumstances  that  she  might 
have  learned  by  making  inquiry  of  Benson.  Lossy  v.  , 
Simpson,  11  N.  J.  Eq.  246,  255;  Runyan  v.  Snyder,  45 
Colorado,  156,  162.  So  far  as  she  could  have  learned  by 
inquiry,  he  was  a  trespasser  and  had  no  rights  whatever, 
and  there  is  no  evidence  to  show  that  Benson  knew  that 
a  fraudulent  affidavit  had  been  made  at  the  time  Mrs. 
Krueger  purchased  the  land. 

The  matter  to  be  determined  is  whether  tl^  legal  titie 
diould  remain  in  Mrs.  Krueger,  or  the  patent  be  canceled 
and  title  restored  to  the  United  States — not  whether  the 
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legal  title  should  go  to  a  third  party.  To  accomplish  this 
resulti  the  Govenunent  must  establish  the  fraud  by  clear 
and  convincing  proof.  It  must  be  conceded  that  she  had 
no  actual  knowledge  of  the  fraudi  and  there  is  nothing 
in  the  record  to  indicate  that  the  most  diligent  inquiries 
made  to  Benson  himself  would  have  divulged  the  fact  that 
the  patent  had  been  procured  by  means  of  false  affidavits. 

Since  there  is  nothing  in  the  record  to  show  that  Lang- 
ston,  the  purchaser  from  the  railroad  company,  was  a 
citizen  of  the  United  States,  or  had  declared  his  intention 
to  become  such,  or  was  a  bona  fide  purchaser,  as  provided 
by  §  5  of  the  Act  of  March  3, 1887, 24  Stat.  556,  the  record 
of  Benson's  title  and  his  occupancy  did  not  charge  Mrs. 
Krueger  with  constructive  notice  of  any  right  of  Benson, 
because  the  absence  of  those  circumstances  prevents 
Benson  from  having  any  valid  interest  in  the  said  land. 
Bamaey  v.  Tacama  Land  Co.,  196  U.  S.  360,  362;  MiUer 
v.  Tacoma  Land  Co.,  29  L.  D.  633,  634;  Gertgens  v. 
O'Connor,  191  U.  S.  237,  241.  It  is  not  disputed  that 
the  deed  from  the  raihoad  to  Langston  was  made  oii 
April  5|  1871,  at  a  time  when  the  Woodward  filing 
was  valid,  and  at  that  time  the  railroad  had  no  right, 
title  or  interest  in  the  land.  To  be  a  bona  fide  purchaser 
within  the  purview  of  the  act,  it  is  necessary  that  the  pur- 
chaser acquire  the  lands  at  a  time  when  they  are  '^public 
lands  in  the  statutory  sense  and  free  from  individual  or 
other  claims."  United  SUUes  v.  Winona  R.  R.  Co.,  165 
U.  S.  463,  481. 

The  original  affidavits  to  the  effect  that  the  land  was  not 
already  occupied  in  reliaxice  upon  which  the  patent  was 
issued  were  not  false,  because  a  mere  treq)asser  is  not  an 
'^adverse  occupant''  within  the  meaning  of  the  Land 
Office  requirement. 

Mr.  Assistant  Attorney  Oeneral  Kearfvl  for  the  United 
States. 
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09.  Opinion  of  the  Court. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  reversing 
a  decree  of  the  District  Court  of  Colorado  which  dismissed 
a  bill  of  complaint  filed  by  the  United  States  against 
Emma  T.  Krueger  for  the  cancellation  of  a  certain  patent 
upon  public  lands  in  Colorado. 

The  Government  alleged  in  its  bill  that  the  land,  eighty 
acres,  patented  to  William  E.  Moses  June  6, 1910,  upon  a 
soldiers'  additional  homestead  entry  (Rev.  Stats.,  §§  2306, 
2307;  28  Stat.  397),  had  been  secured  by  means  of  false 
affidavits,  one  by  the  entryman,  Moses,  who  had  made 
oath  th^i  the  land  was  unoccupied,  unimproved,  and 
unappiidpriated  by  any  person  other  than  himself;  the 
other  by  John  A.  Mclntyre  that  the  land  was  not  in 
any  manner  occupied  adversely  to  the  selector,  whereas 
in  truth  and  in  fact  the  land  had  been  for  several  years 
previously  in  the  ppen  and  notorious  possession  of  one 
P.  C.  Benson  under  title  deraigned  from  the  Denver  Pa- 
cific Railway  &  Telegraph  Company  imder  a  land  grant 
of  Congress  made  July  1, 1862.  It  was  also  charged  that 
the  fraud  was  perpetrated  by  agreement  between  Moses, 
the  entryman,  and  one  C.  M.  Krueger,  the  husband  of 
the  defendant,  Emma  T.  Krueger.  It  is  charged  in  the 
bill  that  Mrs.  Krueger  took  the  conveyance  through 
Moees  and  her  husband  with  notice  of  the  fraud  and  with- 
out consideration. 

Upon  issue  joined,  and  the  allegation  of  the  answer 
that  the  defendant  was  a  purchaser  in  good  faith  with- 
out notice  of  any  fraud,  the  District  Court  found  that  the 
patent  had  been  obtained  by  fraud,  but  that  Mrs.  Krueger 
was  a  bona  fide  purchaser  without  notice,  and  as  such  en- 
titled to  hold  the  land.  The  Court  of  Appeals  took  the 
same  view  of  the  evidence  as  to  the  fraudulent  manner 
in  which  the  land  was  acquired,  and  reached  the  conclu- 
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sion  that  the  patent  should  be  set  aside  for  fraud  cominit- 
ted  against  the  United  States  imless  the  defendant  had 
shown  that  she  was  an  innocent  purchaser  without  notice. 

With  some  hesitation  the  Circuit  Court  of  Appeals 
reached  the  conclusion  that  Mrs*  Erueger  at  the  time 
she  purchased  the  land  must  be  held  to  have  had  con- 
structive notice  of  facts  which^  if  investigated,  would  have 
led  her  to  the  knowledge  of  the  fraud,  and  that  she  was 
not  entitled  as  a  bona  fide  purchaser  to  hold  the  land  as 
against  the  Government.    (228  Fed.  Rep.  97.) 

It  was  stipulated  by  the  parties  for  the  purposes  of  the 
trial  as  follows: 

''By  Act  of  Congress  of  July  2,  [1]  1862  (12  Stat.  489), 
Congress  granted  to  the  Leavenworth,  Pawnee  and  West- 
em  Raiboad  Company,  a  right  of  way  over  certain  pub- 
lic lands,  and  also  certain  public  lands  to  aid  in  the  con- 
struction of  said  raibx)ad.  That  under  and  by  virtue  of 
a  certain  Act  of  Congress  of  March  3,  1869,  ihe  Denver 
Pacific  Railway  and  Telegraph  Company  became  the  owner 
of  and  entitled  to  all  the  rights  and  benefits  so  granted 
and  conferred  by  said  Act  of  Congress  of  July'2,  [1] 
1862,  and  said  company  sdected  and  definitely  located 
its  said  right  of  way,  on  August  20, 1869,  and  so  selected 
and  definitely  located  and  fixed  its  said  right  of  way  as  to 
bring  the  lands  involved  in  this  suit  withm  the  primary 
fimits  of  said  grant.  On  AprillS,  1866,  Robert  W.  Wood- 
ward filed  a  certain  valid  pre-emption  declaratory  state- 
ment, numbered  2094,  as  provided  for  in  the  Act  of  Con- 
gress dated  September  4,  1841  (5  Stat.  455),  for  the  lands 
hereinabove  described  (unoffered  lands),  upon  which 
final  proof  and  payment  was  never  made,  that  said  de- 
claratory statement  was  a  valid  and  subsisting  claim  on 
August  20,  1869,  and  all  rights  under  and  by  virtue  of 
said  pre-emption  filing  of  said  Woodward  exph^ed  by  op- 
eration of  law  on  July  14, 1872,  up  to  which  date  said  fil- 
ing was  a  valid  and  subsisting  filing." 
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Hie  land  was  part  of  one  of  the  odd-mimbeiecl  aeetiouB 
named  in  the  laiul  grant  and  was  opposite  the  constructed 
partt>f  the  road.  April  5,  1871,  the  Denver  Pacific  Rail- 
way &  Telegraph  Company  sold  and  conveyed  the  land 
to  one  James  Langston.  Thrice  1^  mesne  conveyances 
the  land  passed  to  Peny  C.  Benson,  April  6, 1904. 

The  pendency  of  Woodward's  filing  prevented  the  title 
from  vesting  in  the  raibx>ad  company,  for  it  caused  the 
land  to  be  excepted  from  the  grant.  KansoB  Pacific  Ry. 
Co.  v.  Dimm^er,  113  U.  S.  629. 

A  copy  of  the  abstract  of  title  showing  the  chain  of 
title  from  the  Denver  Pacific  Railway  &  Telegraph  Com* 
pany  to  Peny  C.  Benson  was  stipulated  into  the  record; 
the  abstract  also  showing  the  chain  of  title  to  and  includ- 
ing the  purchase  by  Mrs.  Krueger  of  one-half  interest  in 
the  land  from  C.  M.  Erueger. 

Benson  paid  $1,375.00  for  the  land,  and  both  courts 
found  that  he  was  and  continued  to  be  in  possession  of 
the  land  with  the  title  of  record  as  stated,  and  that  Mrs. 
Krueger  would  be  held  to  have  knowledge  of  his^rights, 
certainly  as  between  herself  and  Benson.  We  have  no 
doubt  from  the  facts  found  that  Benson  had  such  posses- 
sion and  occupation  of  the  premises  as  gave  at  least  con- 
structive notice  of  the  nature  and  extent  of  his  title.  Un- 
der the  Act  of  March  8,  1887,  24  Stat.  556,  §  5,  and  the 
regulations  of  the  Land  Department,  he  would  have  been 
entitled  upon  hearing  in  the  Department  to  purchase  the 
lands  and  acquire  full  title  thereto  upon  cpmpl^dng  with 
the  statute.  Section  5  of  the  act,  and  the  regulations  of 
the  Land  Department  are  given  in  the  margin.^ 

*  See.  5.  That  where  any  said  oompany  shall  have  boU  to  dtiieha 
of  the  United  States,  or  to  persons  who  have  declared  their  intention 
to  beeome  SQcfa  dtiaens,  aa  a  part  of  its  grant,  lands  not  conveyed  to 
or  for  the  nee  of  aueh  coihpany,  said  lands  being  the  numbered  sec- 
tiona  pneeribed  in  the  grant,  and  bemg  eoterminoiis  with  the  con- 
■tnaeled  parte  of  said  road,  and  where  the  lands  so  nld  aie  for  any 


Digitized  by  VjOOQIC 


76  0C3T0BER  TERM,  1917. 

Opinion  of  the  Court.  246  U.S. 

The  turning  question  in  the  case  is:  Was  Mrs.  Erueger 
a  bona  fide  purchaser  in  such  sense  that  she  can  hold  tlie 
land  notwithstanding  the  fraudul^t  manner  in  which  it 
was  acquired  by  the  entryman  Moses  for  the  benefit  of 
Kru^^r.  That  Erueger  had  actual  knowledge  of  Ben- 
son's claiin  to  the  premises  admits  of  no  doubt.  As  early 
as  August  3, 1907,  Krueger  wrote  to  Benson: 

"Upon  a  search  of  the  records,  I  find  that  you  are  the 
present  owner  of  the  W/2NE/4,  Sec.  17,  Tp.  5  N,  R  69 
West  of  the  6th  P.  M.  [the  tract  in  controversy],  and  that 
the  title  thereto  is  imperfect.  If  you  are  sufficiently  in- 
terested, I  would  be  pleased  to  correspond  with  you  rel- 
ative to  the  matter  and  assist  you  in  curing  the  defect. 

"My  charges  will  be  reasonable.'' 

Eru^^  had  been  chief  clerk  of  thp  United  States  Land 
Office  at  Denver  imtil  February  12,  1907,  and  thereafter 
practiced  as  an  attorney  in  land  and  mining  matters  at 
Denver.  Moses  procured  the  soldier's  additional  home- 
stead right  upon  which  the  entry  was  made,  and  made 
the  entry  at  the  request  of  Erueger  who  had  bought  thie 
soldiers'  additional  right  from  Moses  iat  $780.00.  Moses 
deeded  the  land  to  Erueger,  and  never  claimed  any  in- 
terest in  it.   The  Land  Department's  regulations  required 

reason  exeepted  frdin  the  operation  of  the  grant  to  said  oompany,  it 
shall  be  lawful  for  the  bona  fide  purchaser  thereof  from  said  company 
to  make  payment  to  the  United  States  for  said  lands  at  the  ordinary 
Government  prioe  for  like  lands,  and  thereupon  patents  shall  issue 
therefor  to  the  said  bona  fide  purchaser,  his  heirs  or  assigns. 

Regulations  promulgated  by  the  Land  Department  on  February  13, 
1889,  provided  with  reference  to  (  5  (8  L.  D.  848, 352): 

"No  eaatry  will  be  allowed  under  this  section  until  it  shall  have  been 
finally  deteimined  by  this  Department  that  the  land  was  excepted 
from  the  grant" 

And  again  on  August  30, 1890  (11  L.  D.  229): 

"If  the  apidicant  is  not  the  original  purchaser  from  the  company 
it  k  immaterial  what  the  qualifications  of  his  immediate  grantor  or 
the  intervening  purchasers  may  have  been."; 
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an  affidavit  that  the  land  located  or  selected  was  not  in 
any  manner  occupied  adversely  to  the  locator  or  selector. 
Moses  obtained  a  receiver's  recdpt  upon  April  8,  1910; 
and  conveyed  by  deed  to  Erueger  April.  15,  1910.  On 
Afoil  22,  1910,  Erueger  conveyed  to  Mrs.  Erueger  and 
Mrs.  Mclntyre,  the  wife  of  one  who  had  made  a  corroborate 
mg  affidavit  also  containing  the  statement  that  the  land 
was  not  in  any  manner  occupied  adversely  to  the  selector. 
The  patent  was  issued  to  Moses  JUfxae  6,  1910,  and  on 
April  22, 1913,  Mrs.  Mclntyre  conveyed  her  one-half  inter- 
est in  the  premises  to  Mrs.  Erueger.  Mrs.  Erueger  testi- 
fied that  she  paid  her  husband  $400.00  in  cash  for  the  undi- 
vided one-half  interest,  and  that  she  paid  Mrs.  Mclntyre 
$1,500.00  by  check  for  her  one-half  interest.  She  testifies 
that  when  die  bought  from  her  husband  after  final  receipt, 
and  before  the  patent  issued,  she  had  not  seen  the  limd 
and  knew  nothing  about  it,  and  did  not  in  fact  see  it  un- 
til March  27,  1913;  that  she  knew  nothing  about  the 
statements  made  in  the  affidavit  signed  by  Moses  or  the 
affidavit  of  Mclntyre;  that  before  she  purchased  the  in- 
terest of  Mrs.  Mclntyre  she  had  been  upon  the  land  and 
found  th^;e  a  Mrs.  Benson,  who  said  that  her  father-in- 
law  was  P.  C.  Benson,  and  that  she  and  her  husband  were 
fanning  the  land. 

But  we  need  not  dwell  upon  any  inferences  which  may 
arise  from  the  relationship  between  Mrs.  Erueger  and 
her  husband  and  her  actual  knowledge  of  Benson's  pos- 
session, for  we  think  the  Circuit  Court  of  Appeals  was 
right  in  reaching  the  conclusion  that  Mrs.  Ehieger  had 
at  least  constructive  notice  of  the  manner  in  which  the 
land  had  been  obtained  from  the  Government.  If  the 
affidavit  of  Moses  had  truthfully  stated  the  possession  of 
Benson,  Benson  would  have  had  an  opportunity  to  claim 
his  rights  under  the  Act  of  March  3,  1887,  and  the  reg- 
ulations of  the  Land  Department.  From  the  receiver's 
receipt,  which  was  the  evidence  of  title  of  record  when 
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Bin.  Krueger  obtained  the  deed  from  her  husbaiid^  she 
was  bound  to  know  that  the  land  had  been  obtained  upon 
an  affidavit  of  Moeee  aanrting  that  the  land  waa  not  oo- 
cupied  adversely.  Under  the  decisims  of  this  court  die 
was  chargeable  with  notice  from  Benson's  posseesion, 
and  his  ropord  title  from  the  railroad  compaiQr,  that  he 
had  a  preferential  right  of  purchase  under  the  Act  of 
March  3, 1887.  GertQens  v.  O'Connor,  191  U.  S.  287, 216; 
fioniMv  V.  Tacama  Land  Co.,  196  U.  8.  360,  36i.  Having 
such  notice  of  the  origin  of  the  title  underwiiieh  she  had 
purchased,  she  was  chargeable  with  notice  of  the  facts 
shown  by  the  records,  and  could  not  shut  her  eyes  to 
these  sources  of  inf onnation  and  still  be  an  innocent  pur- 
chaser without  notice.  This  doctrine,  often  asserted  in 
this  court,  was  summarised  in  (khoa  v.  Hemandeg,  230 
U.  B.  139, 164,  in  which  it  was  said:  ''It  is  a  familiar  doc- 
trine, universally  recognised  where  laws  are  in  fofce  for 
the  registry  or  recording  of  instruments  of  conveyance, 
that  every  purchaser  takes  his  title  subject  toany  defbcts 
and  infirmities  that  may  be  ascertained  by  reference  to 
his  chain  of  title  as  spread  forth  upon  the  public  records, 
Brwh  y.Ware,  15  Pet.  93,  111;  Simmom  Creek  Coal  Co. 
V.  Dorrni,  142  U.  S.  417,  437;  Notthweetem  Bank  v.  Free- 
man, 171  U.  S.  620, 629;  MiteheU  v.  DV\ier,  68  N.  J.  Law 
(39  Vr.),  376,  384;  58  Atl.  Rep.  467;  59  L.  R.  A.  949.'' 

If  MtB*  Eru^^  had  used  these  sources  of  inf  onnation 
she  would  have  ascertained  that  the  Moses  affidavit 
wherein  it  was  stated  that  the  lands  wers^not  in  aigr  man* 
ner  occupied  adversely  was  untarue.  Constructively  she 
is  held  to  have  knowledge  of  these  facts.  Waehinfton 
Securitiee  Co.  v.  United  Staiee,  234  U.  S.  76,  79.  And  see 
DaUemand  v.  Mannon,  4  Colo.  App.  262,  264.  The  de- 
fense of  bona  fide  purchaser  is  an  affirmative  one,  and  the 
burden  was  upon  Mrs.  Krueger  to  establish  it  in  order  to 
defeat  the  right  of  the  Government  to  have  a  cancellation 
of  the  patent,  fraudulently  GA)tained.     Wrigkt-Blodgett 
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Co.  V.  Umkd  Stata^,  286  U.  6. 397,  403,  404;  Great  North- 
em  By.  Co.  v.  Hower,  236  U.  S.  702. 

We  agree  with  the  Circuit  Court  of  Appeals  that  Mrs. 
Erueger  did  not  sustain  the  burden  of  diowing  that  she 
was  a  bona  fide  purchaser  for  value,  and  under  the  circum- 
stances shown  die  had  constructive  notice  of  the  manner 
in  which  the  land  had  been  procured  from  the  United 
States.  The  Circuit  Coxnrt  of  Appeals  did  not  err  in  hold- 
ing that  the  Government  was  entitled  to  a  cancellation 
of  the  patent. 

Decree  affirmed. 

Mr.  Jv&ncB  MgB;btnold8  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 


PEOPLE'S   TOBACCO    COMPANY,    LIMITED, 
AMERICAN  TOBACCO  COMPANY. 


TO  THB  niaiBIGT  COURT  OF  THE  UNTTED  STATES  FOR 
THE  EASTERN  DISTRICT  OF  LOUISIANA. 

No.  194.    ArgiMd  Januaiy  4.  7, 1918.— Deoidad  Maidi  4»  1918. 

As  applied  to  a  corpoiation  defendant,  the  provirion  of  the  Sherman 
Act  of  1890,  §  7,  allowing  actions  for  treble  damagee  to  be  brouc^t  in 
the  district  in  which  the  defendant  ''resides  or  is  found,*^  means  ttiat 
the  corporation  must  be  present  in  the  district,  by  its  officers  or 
aceots,  carrying  on  its  busioess. 

Upon  eoHsdemtion  of  the  evidence,  AeU,  that  the  defendant  corpora- 
tk»  of  New  Jersey  undertone  in  good  faith  to  carry  out  a  decree 
of  dissohitionmadaby  the  Circuit  Court  in  New  York,  and  td  jdivest 
itsdf  cl  a  lonxMt  branch  business  in  Louisiana;  and  that  subsequent 
service  of  procenB,  upon  the  former  manager  of  that  busizrss,  m 
Louiriana,  was  Ineffeetaal  to  bind  the  corpoiation. 

TNfnMJant's  lewicjslittn  of  its  designation  of  a  former  managBr  of  its 
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fonner  branch  biunness  in  Louisiana;  as  its  agent  upon  triiom  procoas 
tto^i  be  served  under  the  law  of  that  State,  was  effectual,  notwith- 
standing the  instrument  of  revocation,  attested  under  its  seal  and 
filed  with  the  Louisiana  Secretary  of  State,  was  executed  by  a  vice 
president  of  the  corporation,  without  formal  sanction  by  the  board 
of  directors;  it  appearing  that  the  vice  president  acted  with  tho 
knowledge  and  consent  of  the  corporation  in  carrying  out  the  decree 
of  dissolution. 

What  constitutes  such  a  doing  of  business  as  will  subject  a  corporation 
to  service  of  process  depends  upon  the  facts  in  each  case.  The  gen- 
eral rule  ia  that  the  business  must  be  of  a  nature  warranting  the  in- 
ference that  the  corporation  has  subjected  itself  to  the  local  jurisdic- 
tion, and  is,  by  its  duly  authorised  officers  or  agents,  present  within 
the  State  or  district  where  service  is  attempted. 

The  fact  that  a  foreign  corporation  owns  stock  in  local,  subsidiary 
companies,  does  not  bring  it  within  a  State  for  the  purpose  of  service 
of  process  upon  it;  nor  does  the  practice  of  advertising  its  wares  in 
the  State  and  sending  into  it  its  agents,  who,  without  authority  to 
make  sales,  to  collect  money  or  extend  credit,  merely  solicit  orders 
of  the  retul  trade  to  be  turned  over  to  local  jobbers,  to  whom  tho 
corporation  sells  its  goods  and  who  charge  the  retailers  therefor. 

The  Louisiana  Act  of  1904  (Laws  1904,  Act  No.  54,  p.  133)',  as  amended 
in  1908  (Laws  1908,  Act  No.  284,  p.  423),  pro\dding  for  service  of 
process  on  the  Secretary  of  State  of  Louisiana,  is  not  applicable,  as 
construed  by  the  State  Supreme  Court,  to  foreign  corporations  which 
have  withdrawn  from  the  State  and  ceased  to  do  business  theie  at 
the  time  of  service,  as  in  this  case. 

Affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Edwin  T.  Merrick,  with  whom  Mr.  Ralph  J. 
Schwarz  was  on  the  brief,  for  plaintiff  in  error: 

Jurisdiction  of  the  United  States  courts  usually  depends 
upon  whether  the  defendant  is  an  inhabitant  or  resident  of 
the  district  where  the  suit  is  brought.  When,  therefore, 
the  Sherman  Anti-Trust  Act  provides  (§  7)  that  a  defend- 
ant violating  that  act  may  be  served  where  ^'foimd/'  it 
is  apparent,  we  submit,  that  whether  the  defendant  re- 
sided in  or  inhabited  the  district,  or  even  whetitor  it  had 
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an  agent  in  the  district,  is  not  the  test.*  The  test  would 
seem  to  be  whether  the  defendant  violating  this  law  may, 
by  fair  and  reasonable  process,  be  located  and  reached 
in  the  S^ate  and  district  where  the  injury  was  committed, 
without  regard  to  the  presence  of  an  agent  in  the  State, 
designated  as  such.  Louisiana  Act  No.  149  of  1890,  pro- 
vides that  whenever  an  outside  corporation  shall  do  any 
buoness  whatever  m  the  State  without  designating  an 
agent  upcm  whom  process  may  be  served,  it  may  be  sued 
upon  any  cause  of  action  in  the  parish  where  the  right  or 
cause  of  action  arose,  and  service  of  process  may  be  made 
upon  ihe  person  or  persons,  finn  or  company,  acting  or 
transacting  such  business  for  such  corporation.  With 
this  act  in  force,  d^endant  company  entered  the  State, 
actually  designated  an  agent  ther^  and  actually  did 
business  therein  for  many  years.  It  thus  came  into  the 
State  accepting  the  terms  of  this  statute.  Mr.  Irby  and 
the  Irby  Branch  of  the  American  Tobacco  Company 
were  the  ones,  concededly ,  who  transacted  the  business  for, 
and  acted  for,  the  company  in  LouisiaDa,  under  the 
terms  of  the  foregoing  statute,  and  were  so  acting  when  the 
cause  of  action  herein  sued  upon  arose.  Hence,  we  sub- 
mit, that  the  defendant  may  be  ^' found''  within  the  State, 
by  service  upon  the  one  thus  transacting  its  business. 
American  CoUan  Co.  v.  Beaaley,  116  Fed.  Rep.  256.  This 
is  constitutional.   St.  Clcdr  v.  Cox,  106  U.  S.  360,  366. 

The  business  was  not  purely  interstate  in  character; 
and  whether  such  or  not,  the  fact  that  it  was  actually 
being  done  in  Louisiana  makes  the  company  subject  to 
process  and  makes  it  "found"  within  the  State,  within 
the  meaning  of  the  Sherman  Law.  While  the  State  might 
not  be  able  to  prevent  such  business  or  might  not  be  able 
to  burden  it  with  licenses  or  taxation,  because,  of  the  Con- 
stitution of  the  United  States,  none  the  less,  such  acts  con- 
stitute dc»ng  business  within  the  State  and  subject  the 
defendant  to  service  within  the  State  as  being  ''found" 
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therein.   IntenujOiand  Texe)dok  Co.  v.  IHgg,  ^ 

105;  Internatumal  Harvester  Co.  v.  Xentedby,  234  U.  & 

579,  585. 

The  so-called  revocation  of  the  power  of  attorney  is 
merely  a  statement  by  a  vice  president  and  an  assistant 
secretary  that  the  American  Tobacco  Company  has  re- 
voked authority  of  its  resident  agent  and  that  the  cor* 
poration  has  caused  its  seal  and  name  to  be  subscribed. 
The  corporation  never  considered  the  revocation.  We 
think  \t  will  scarcely  be.  denied  that  the  action  of  the 
board  of  directors  in  making  the  appointment  cannot  be 
set  aside  by  a  vice  president  of  the  company  without  some 
evidence  better  than  has  been  shown  in  the  record  that 
the  vice  president  had  the  power  to  annul  a  fonnal  resolu- 
tion of  the  board  of  directors.  Under  the  laws  of  Lou- 
isiana,  as  under  general  law,  there  was  no  authority  in  a 
vice  president  to  revoke  the  power  of  attorney  issued  under 
the  authority  of  the  board  of  directors.  Even  a  prest* 
dent's  power  is  not  thus  conceded  1^  the  authorities. 
Jackwn  Brewina  Co.  v.  Canton,  118  Louisianai  826, 
827. 

.The  constitution  and  law  of  Louisiana  required  the 
appointment  as  a  condition  precedent  to  the  rij^t  to  do 
business,  with  the  object  of  gaining  jurisdiction  over  coi^ 
poratipns  so  doing.  This  jurisdiction  cannot  be  defeated 
and  frustrated  as  to  business  done  under  the  license  to 
enter  the  State  by  withdrawing  the  power  of  attorney. 
Michael  v.  Mutual  Ins.  Co.,  10  La.  Ann.  738;  Dams  y. 
Kansas  &  Texas  Coal  Co.,  129  Fed.  Rep.  U9;  Mutual 
Reserve, Assn.  v.  Phdps,  190  tl.  S.  148;  Afutuol  Ins.  Co.  v. 
SvTaJOey,  172  U.  S.  617;  Vunier  v.  Mvtuai  Bessnm  Life 
Ins.  Co.,  218  U.  S.  587. 

Mr.  Junius  Parker  and  Mr.  Qeorge  Denegre,  with  whom 
Mr.  Victor  heavy  and  Mr.  Henry  H.  Chaffe  woke  on  the 
brief,  for  defendant  in  error. 
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Mb.  Jmrncs  Day  defivered  the  opuiiaQ  of  the  court 

On  Januaiy  4,  1012,  the  IPwfMn  Tobacco  Company, 
Limited,  began  suit  a^unat  the  American  Tobacco  Com- 
pany in  the  District  Court  of  the  United  States  fdr  the 
Eastern  District  of  Louisiana  to  racover  treble  damages 
under  §  7  of  the  Sherman  Act  of  1880.  On  January  5, 
1912,  service  of  process  mm  made  upon  W.  R.  Iri^  as 
manager  of  the  company.  On  Januaiy  16, 1912,  the  com* 
pany  filed  ezceptioiis  to  the  service  on  the  ground  that 
it  was  a  coipomtion  organised  under  the  laws  of  the  State 
of  New  Jera^y;  that  it  was  not  found  within  the  Eastern 
District  of  Louisiana  or  in  the  State  of  Louisiana,  and 
was  not  engaged  in  business  there,  nor  had  it  an  agent 
therein;  that  W*  R.  Lrt^,  upon  whom  service  had  been 
attempted,  was  not  an  officer,  agent,  or  emidoyse  of  the 
defendant^  the  American  Tobacco  Company,  or  authorised 
to  accept  service  of  process  upon  it  at  that  time.  On 
Januaiy  26,  1912,  service  was  made  upon  the  AssiiAant 
Secretly  of  State  of  Louisiana.  EzceptioDs  to  that  serv- 
ice upon  practically  the  same  grounds  were  filed  bythe 
defendant  company.  A  further  service  was  undertiiiGen 
on  February  2, 1914,  on  theSeeretaiy  of  State  <tf  Louisiana 
and  like  eze^ytions  were  filed  by  the  defendant  company 
to  that  service. 

Testimony  was  taken  and  upon  hearing  the^Distriet 
Court  held  that: 

1.  W.  R.  Irby  was  not  the  agent  of  the  company  at  the 
time  of  the  attempted  service,  and,  theref(»fe,  the  service 
upon  him  did  not  bring  the  company  into  ooxirt; 

2.  That  the  American  Tobacco  Company  was  not  do- 
ing business  in  Louisiana  at  the  time  of  the  attempted 
service; 

3.  That  the  attempted  service  upon  the  Seerrtaiy  of 
State  of  Louisiana  did  not  bring  the  defendant  corDorsr 
ticn  into  court. 
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Section  7  of  the  Shermaii  Act  pnvideB  Uax  suitB  of  the 
character  of  the  one  now  under  consideration  may  be 
brought  in  the  district  in  which  the  defendant  ''resides 
orisfound«''  When  apfdied  to  a  corpoiation  this  lequiie- 
ment  is  the  equivafent  of  saying  that  it  must  be  present 
in  the  dtstrict  by  its  officers  and  agents  canylng  on  the 
busmess  of  the  corporation.  In  this  way  only  can  a  cor- 
poration be  said  to  be  ''found''  within  the  district.  In 
that  manner  it  may  manifest  its  submission  to  local  ju- 
risdiction and  become  amenable  to  local  process. 

.  The  testimony  shows  that  up  to  November  30,  1911| 
the  American  Tobacco  Oimpany  had  a  factoiy  in  New 
Orleans  for  the  manufacture  of  tobacco  and  cigarettes 
known  as  the  W.  R.  Irby  Branch  of  the  American  Tobacco 
Company,  of  which  W.  R.  Irby  was  manager.  Under 
the  law  of  the  State  it  had  filed  in  the  office  of  the  Secre- 
tary of  State  an  aj^intment  of  W.  R.  Irby  as  agenti 
upon  whom  service  of  process  mij^t  be  made. 

On  November  16, 1011,  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York  made 
a  decree  dissolving  the  American  Tobacco  C(»npany. 
Among  other  things  that  decree  provided  that  the  Amer- 
ican Tobacco  Company  should  conv^  its  W.  R.  Irby 
Branch  to  a  company  to  be  formed  and  known  as  the 
Liggett  and  Myers  Tobacco  Colmpany.  Conveyances  were 
made  to  carry  out  this  piupose. 

The  American  Tobacco  Company  by  an  instrument 
executed  by  Mr.  Hill,  its  vice  presidenti  revoked  the  au- 
thority of  W.  R.  Irby  as  its  resident  agent;  and  filed  the 
revocation  of  authority  in  the  <^oe  of  the  Secretary  of 
State  of  Louisiana  on  December  15,  1011.  W.  R.  Irby 
testified  that  thereafter  he  was  the  manager  of  the  Jig- 
gett  and  Myers  Tobacco^  Company,  and  that  he  had  no 
connection  whatsoever  with  the  American  Tobacco  Com- 
pany, nor  had  he  drawn  any  salary  from  that  company 
since  December  1, 1011. 
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It  is  true  that  the  record  discloses  some  instances  in 
which  collections  were  made  upon  bills  in  the  name  of  the 
Irby  Branch  of  the  American  Tobacco  Company  after 
the  revocation  of  Mr.  Irby's  authority  as  its  agent.  Most 
of  them  were  stamped  across  the  face,  Liggett  and  Myers 
Tobacco  Company. 

There  remamed  on  hand  with  the  Irby  Branch  at  the 
time  of  the  dissolution  a  quantity  of  cigarette  paper  which 
was  continued  to  be  defivered  to  purchasers  by  the  em- 
ployees of  the  Irby  Branch  of  the  Liggett  and  Myers  To- 
bacco Company  upon  orders  received  from  the  American 
Tobacco  Company,  and  for  its  benefit  and  upon  its  ac- 
count. This  practically  continued  until  the  stock  was 
exhausted,  which  the  testimony  shows  was  within  a 
month  after  the  dissolution,  and  before  the  attempted 
service  of  process  in  this  case. 

There  were  lodged  in  the  custom  house  in  New  Orleans 
powers  of  attorney  of  the  American  Tobacco  Company 
^ving  authority  to  those  named  therein  to  do  what  was 
necessary  to  make  out  export  papers  on  behalf  of  the  com- 
pany. These  powers  of  attorney  do  not  appear  to  have 
been  revoked,  and  existed  after  the  service  of  process. 
The  defendant  company  issued  circulars  subsequent  to 
the  time  it  was  served  with  process  in  this  suit,  it  also  ad- 
vertised in  the  New  Orleans  newspapers. 

A  consideration  of  all  the  testimony  leads  us  to  the  con- 
clusion that  the  American  Tobacco  Company  undertook 
in  good  faith  to  carry  out  the  decree  of  dissolution,  and 
to  take  that  company  out  of  business  in  the  State  of 
Louifflana.  It  is  true,  as  found  by  the  District  Court, 
that  at  the  time  of  the  service,  and  thereafter,  the  Amer- 
ican Tobacco  Company  was  selling  goods  in  Louisiana 
to  jobbers,  and  sending  its  drummers  into  that  State  to 
solicit  orders  of  the  retail  trade,  to  be  turned  over  to  the 
jobbers,  the  charges  being  made  by  the  jobbers  to  the  re- 
tailers.   It  further  appears  that  these  agents  were  not 
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domiciled  in  the  State,  and.  did  not  have  the  rie^t  or  au- 
thority  to  make  sales  on  account  of  the  drfendant  com- 
pany, collect  money,  or  extend  credit  for  it.  It  also  ap- 
pears that  the  American  Tobacco  Ckimpany  owned  stock 
m  other  companies  which  owned  stock  in  companies  car- 
rying on  the  tobacco  business  in  the  State  of  Louisiana. 
With  these  facts  in  mind  we  oome  to  a  consideration  of 
the  proper  diqxHsition  of  the  case. 

We  agree  with  the  District  Court  that  Irby  at  the  time 
of  the  attempted  service.upon  him  was  not  the  author- 
ised agent  of  the  American  Tobacco  Company.  On  De- 
cember 1, 1911,  the  American  Tobacco  Company  conveyed 
its  Irby  Branch  to  the  Liggett  and  Myers  Tobacco  Com- 
pany. On  the  same  day  W.  R.  Irby,  who  had  been  the 
designated  agent  of  the  defendant  company,  resigned  as  a 
director  of  the  American  Tobacco  Company,  and  ceased  to 
remain  in  its  employment.  On  December  15,  1911,  the 
power  of  attorney  was  revoked,  as  we  have  heveinbefore 
stated,  by  the  company  filing  an  instrument  of  revocation 
in  the  office  of  the  Secretary  of  State  of  Louisiana;  it  is 
txne  that  the  revocation  was  by  one  of  the  vice  presidents 
of  the  company  and  was  attested  by  the  seal  of  the  cor^ 
poration.  But  we  are  not  impressed  with  the  aigument 
that  this  revocation  was  ine£Fectual  because  not  sanc- 
tioned, by  formal  action  of  the  board  of  directors  of  the 
cconpany.  The  vice  president  seems  to  have  had  authcnr- 
ity  in  the  matter.  Apparently  he  acted  with  the  knowl- 
edge and  acquiescence  of  the  corporation,  and  was  carry- 
ing into  effect  the  decree  of  dissolution. 

Upon  the  broader  question,  we  agree  with  the  District 
Court  that  the  American  Tobacco  Company  at  the  time 
of  the  attempted  service  was  not  ddng  business  within 
the  State  of  Louisiana.  The  question  as  to  what  consti- 
tutes the  doing  of  business  in  such  wise  as  to  ^nake  the 
qorporation  subject  to  service  of  process  has  been  fire- 
quentiy  discussed  in  the  opinions  of  this  coxnrt,  and  we 
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shall  enter  upon  no  amplification  of  what  has  been  said. 
Each  case  depends  upon  its  o^wn  facts.  The  general  rule 
deducible  from  all  our  decisions  is  that  the  business  must 
be  of  such  nature  and  character  as  to  warrant  the  infer- 
ence that  the  corporation  has  subjected  itself  to  the  local 
jurisdiction,  and  is  by  its  duly  authorised  officers  or 
agents  present  within  the  State  or  district  wh^^e  service 
is  attempted. .  Philadelphia  &  Reading  Ry.  Co.  v.  McKHh 
bin,  243  U.  S.  264;  St.  Louis  Souihwestem  Ry.  Co.  v.  AU 
exander,  227  tJ.  S.  218,  226. 

The  ifact  that  the  company  owned  stock  in  the  local 
subflidiaiy  companies  did  not  bring  it  into  the  State  in 
the  sense  of  transacting  its  own  business  there.  Peterson 
v:  Chicago,  Rock  Island  A  Pacific  Ry.  Co.,  205  U.  S.  864; 
PhOaddphia  A  Reading  Co.  v.  McKObin,  243  U.  S.  264, 
268.  As  to  the  continued  practice  of  .  advertising  its 
wafes  in  Louisiana,  and  sending  its  soliciting  agents  into 
that  State,  as  above  detailed,  the  agents  having  no  au-^ 
thority  beyond  solicitation,  we  think  the  previous  deci- 
sions of  tUs  court  have  settled  the  law  to  be  that  such 
practices  did  not  amount  to  that  doing  of  business  which 
subjects  the  corporation  to  the  local  jurisdiction  for  the 
purpose  of  service  of  process  upon  it.  Oreen  v.  Chicago, 
BurUng^  A  Qwincy  Ry.  Co.,  205  U.  S.  530;  Philadd- 
pkia  A  Reading  Ry.  Co.  y.  McKOMn,  243  U.  S.  264, 
268. 

The  plaintiff  in  errw  relies  upon  InJUrnaiiofnal  Har- 
vester Co.  V.  Kentucky y  234  U.  S.  579,  but  in  that  case  the 
facts  disclosed  that  there  was  not  only  a  continuous 
course  of  buaness  in  the  solicitation  of  orders  within  the 
State,  but  there  was  also  authority  upon  the  part  of  such 
agents  to  receive  payment  in  money,  checks  and  drafts 
on  behalf  of  the  company,  and  to  take  notes  payable,  and 
collectible  at  banks  in  Kentucky;  these  things,  taken  to- 
gether, we  held  amounted  to  doing  business  within  the 
State  of  Kentucky  in  such  manner  as  to  make  the  Har- 
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vester  Company  amenable  to  the  process  of  the  courts  of 
that  State. 

As  to  the  attempted  service  of  process  upon  the  Secre- 
tary of  State  of  Louisiana  imder  the  Louisiana  Act  of 
1904  [Laws  1904,  Act  No.  54,  p.  133],  as  amended  1908, 
[Laws  1908,  Act  No.  284,  p.  423],  we  understand  the  act, 
as  construed  by  the  State  Supreme  Court,  is  UQt  appli- 
cable to  foreign  corporations  not  present  within  the  State 
and  doing  business  therein  at  the  time  of  the  seryice,  and 
having  as  in  this  case  withdrawn  from  the  State  and 
ceased  to  do  business  there.  Gauner  v.  Missouri  VaUey 
Bridge  it  Iron  Co.,  123  Louisiana,  964. 

We  reach  the  conclusion  that  the  District  Court  did 
not  err  in  maintaining  the  exceptions  filed  by  the  defend- 
ant company  and  m  quashing  the  attempted  service  made 
upon  it. 

Judgment  affirmed. 

Mr.  Justice  MgReynolds  took  no  part  in  the  consid- 
eration or  decision  of  this  case. 


BRADER  V.  JAMES,  FORMERLY  REEVES. 

EBROR  TO  THE  SUPREME  COURT  OF  THE  STATE  OF 
OKLAHOMA. 

No.  126.    Aigued  January  7,  8,  1918.— Decided  March  4,  1918. 

Under  the  Supplemental  Agreement  with  the  Choctaws  and  Chiek- 
asaws  of  July  1, 1902,  c.  1362,  32  Stat.  641,  a  homestead  allotment 
of  a  full-blood  Choctaw  became  free  from  the  restrictions  imposed 
by  §  12  at  the  death  of  the  allottee,  and  the  heir  of  the  allottee, 
though  a  full-blood,  might  alienate  the  land  without  ai^roval  of  the 
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conyeyanoe  by  the  Secretary  of  the  Interior.  Mullen  ▼.  VnUed 
Stales,  2S^  U.  S.  448. 

But,  by  virtue  of  the  Act  of  April  26, 1906,  c.  1876, 84  Stat.  137,  §  22, 
the  right  in  such  case  was  again  restricted  so  that  the  full-blood  heir 
could  no  longer  convey  without  the  Secretary's  approval. 

In  detennining  the  effect  of  the  Act  of  1906,  supra,  upon  the  rig^t  of  a 
full-blood  Indian  to  alienate,  no  distinction  can  be  made  between 
cases  in  which  restrictions,  previously  imposed,  were  existent  at  the 
date  of  the  act  {Tiger  v.  Western  InvestmerU  Co.,  221  U.  S.  286),  and 
those  in  which  th^  had  expired.  Congress  was  dealing  with  tribal 
Indians  still  under  its  control  and  subject  to  national  guardianship; 
and  the  act,  comprehensive,  and  applying  alike  to  all  the  Five 
Civilized  Tribes,  evinces  a  purpose  to  substitute  a  new  and  uniform 
scheme  controlling  alienation  as  to  aU  the  full-blood  allotteeB  and 
their  f uU-blood  heiis.   Section  22  is  to  be  construed  accordingly. 

In  view  of  the  repeated  decisions  of  this  court,  there  can  be  no  doubt 
of  the  constitutional  authority  of  Congress  to  impose  the  new 
restriction.  United  States  v.  First  National  Bank,  234  U.  S.  245;  and 
United  States  v.  WaUer,  243  U.  S.  452,  distinguished. 

49  Oklahoma,  734,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  E.  A.  Blythe  and  Mr.  D.  M.  Tibbetta,  with  whom 
Mr.  Fred  W.  Green  and  Mr.  J.  H.  Brader  were  on  the 
briefs,  for  plaintiff  in  error: 

The  Act  of  April  26, 1906,  was  general,  applying  to  all 
of  the  Five  Civilized  Tribes.  There  was  no  repeal  by  ex- 
press reference  of  the  former  special  acts  relating  to  their 
lands  and  therefore  their  provisions  remained  unless  re- 
pealed by  necessary  implication.  WaeMngUm  v.  MiOer, 
235  U.  S.  422;  Endlich  on  Interpretation  of  Statutes, 
§  223;  Jeffersim  v.  Cook,  165  Pac.  Rep.  852. 

The  Act  of  1906,  while  making  the  retrictions  in  some 
instances  more  burdensome  upon  allotted  lands  (§  19),  is 
essentially  intended  to  relieve  restrictions  upon  inherited 
lands  (§  22).  Being  prospective  and  permissive  in  terms, 
it  should  not  be  construed  as  an  attempt  to  affect  the 
status  of  lands  upon  which  restrictions  had  been  removed 
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or  had  expired  by  virtue  of  a  prior  special  act.  UnHed 
Stales  v.  Hemmer,  241  U.  S.'379;  Lmnddle  L^  Co.  v* 
Coleman,  241  U.  S- 432. 

The  estate  acqxiired  by  Rachel  James  upon  the  death  of 
her  mother  was  an  estate  in  fee  sunple,  free  from  aU 
restrictions  upon  alienation  by  reason  of  contractual  rela- 
tions existing  between  the  members  of  the  Choctaw  and 
Chickasaw  Tribes  and  the  United  States  by  virtue  of  the 
Act  of  July  1,  1902,  and  therefore  Congress  retained  no 
power  theieafter  to  diminish  her  estate  or  ^perty  in  the 
real  estate  so  acquired  by  a  later  enactment.  Choate  v. 
Trapp,  224  U.  S.  665;  Jones  v.Meehm,  176  U.  S.  1;  Hdden 
V.  Jay,  17  WaB.  211;  TTOwm  v.  WaU,  6  Wall.  83;  BarOM 
V.  United  States,  203  Fed.  Rep.  410. 

She  became  a  citizen  of  the  United  States  by  the  Act  of 
March  3,  1901,  31  Stat.  1447.  Tiger  v.  Western  Invest, 
ment  Co.,  221  U.  S:  286. 

By  the  gift  of  citusenship  the  foreign  or  dependent 
status  of  the  members  of  the  nation  or  tribe  was  changed 
in  all  particulars  except  as  to  such  choses  in  action, 
annuities  and  other  reserve  properties  as  were  originally 
retained  by  the  United  States  in  the  different  acts  of 
Congress  leading  up  to  and  preceding  the  gift  o^  citisen- 
ship.  Cherokee  Nation  v.  Hitchcock,  187  U.  S.  294;  Tiger 
v.  Western  Investment  Co.,  supra;  United  States  v.  BarUett, 
235  U.  S.  72. 

The  lands  in  controversy  were  allotted  and  inherited  by 
a  citisen  of  the  United  States,  free  from  restrictionii^with 
a  full  vested  right  of  alienation.  Svnday  v.  Mdllorf,  237 
Fed.  Rep.  526;  BarOeU  v.  United  States,  203  Fed.  Rep.  410; 
United  States  v.  Henmer,  241  U.  S.  379. 

The  power  of  Congress  is  limited  to  the  extenaon  of 
restrictions  already  existing  and  it  caxmot  go  so  far  as  to 
impose  restrictions  upon  lands  against  which  none  existed 
at  the  time  of  thract,  belonging  to  a  citisen.  Tiger  v. 
Western  /mmftaent  Co^  Bupra;  Hedman  v.  United  States^ 
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224  U.  S.  413;  Choaie  v.  Trapp,  supra;  BarOett  v.  United 
States,  eupra;  Sunday  v.  MaUoryj  supra. 

Mr.  A.  M.  Works  and  Mr.  Joseph  C.  Stone  for  defend- 
ant in  eiror: 

The  Act  of  Ainril  26,  1906|  provides  a  comprehensive 
scheme  which  affects  all  the  fulI-blood  citizens  of  the  Five 
Civili^  Tribes  and  their  fulI-blood  heirs  and  all  of  their 
allotted  lands  in  the  Indian  Territoiy.  It  is  a  substitute 
for/  and  repeak  all  prior  legislation  relating  to  restrictions 
upon  full  bloods. 

The  literal  and  natural  meaning  of  §  22  of  the  act 
brings  the  allotted  lands  theretofore  unrestricted  within 
the  terms  of  the  act  reqiiiring  all  conveyances  by  full- 
blood  Indian  heirs  of  their  inherited  allotments  to  be 
approved  by  the  Secretary  of  the  Interior. 

To  construe  §  22  so  as  to  require  all  conveyances  by 
Indian  heirs  of  the  full  blood  conveying  their  allotted 
lands  to  be  made  under  the  supervisory  control  of  the 
Secretary  of  the  Interior  is  in  full  accord  with  the  general 
spirit  and  policy  of  the  entire  act  and  other  legislation 
in  pari  materia.  The  necessity  for  supervision  was  the 
same  whether  the  lands  were  theretofore  alienable  with- 
out approval  or  alienable  only  with  the  approval  of  the 
Secretary.  The  act  should  be  construed  liberally  in  the 
interest  of  the  Indians  to  meet  the  necessities  of  the  In- 
dians, and  to  correct,  as  Congress  intended,  the  mistakes 
of  prior  legislation.  Sections  19  and  23  aid  in  the  con- 
struction of  §  22. 

Section  22  provides  merely  a  procedure  for  the  aliena- 
tion of  their  inherited  lands  by  full-blood  Indian  heirs  and 
does  not  prohibit  the  alienation  thereof,  nor  does  it  im- 
pair any  property  rights  or  contractual  relations.  The 
method  of  procedure  provided  is  reasonable,  and  is  anal- 
ogpus  to  many  state  laws  which  permit  the  sale  of  the- 
family  homestead  only  with  the  approval  of  the  spouse 
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of  the  grantor.  The  grantee  of  the  Indian  cannot  avail 
himself  of  the  right;  if  any,  of  the  Indian  to  assert  the 
unconstitutionality  of  the  act  which  provides  this  pro- 
cedure: 

The  authority  of  Congress  to  enact  §§  22  and  19  and 
similar  provisions  in  the  act  is  grounded  in  necessity  be- 
cause the  power  exists  nowhere  else.  The  dependence  of 
the  Indians  on  the  one  hand  and  the  duty  of  the  Govern- 
ment on  the  other  have  resulted  in  a  well  established 
governmental  policy  commensurate  with  the  needs  of 
the  Indians,  and  Congress  alone  must  determine  when 
this  policy,  called  a  guardianship,  is  determined. 

This  case  is  not  distinguishable  from  Tiger  v.  Western 
Investment  Co.,  221  U.  S.  286. 

Mr.  Assistant  Attorney  General  Kearftd,  by  leave  of 
court;  filed  a  brief  on  behalf  of  the  United  States  as  amicus 
curicB,  contending  that  the  Act  of  1906  applied  and  was 
within  the  power  of  Con^-ess.  On  the  latter  point  it  was 
said. 

In  Tiger  v.  Western  Investment  Co.,  221  U.  S.  286,  it  was 
held  that  Congress  had  the  power  to  extend  the  period 
of  restriction  on  full-blood  allotments.  There  is  no  sub- 
stantial difference,  so  far  as  concerns  the  Indian's  prop- 
erty right,  between  the  extension  of  an  existing  restriction 
period  and  the  re-imposition  of  the  same  restriction  for  a 
given  time  after  the  expiration  of  the  original  period.  The 
reasons  which  justify  such  action  are  the  same  in  the  one 
case  as  in  the  other.  Notwithstanding  the  grant  of  citizen- 
ship and  the  removal  of  restrictions,  the  duty  of  protection 
which  the  Nation  owes  to  dependent  Indians  is  not  dis- 
charged and  the  national  honor  which  has  been  pledgied 
to  the  fulfillment  of  that  obligation  remains.  Even  the 
grant  of  citizenship  to  tribal  Indians  may  be,  as  it  has 
been  in  a  measure,  retracted.  United  States  v.  Pelican, 
232  U.  S.  442,  450-451.    The  power  to  deal  with  their 
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affairs  is  not  to  be^xieasuxed  by  a  single  act  of  hasty  legis- 
lation. United  States  y.  Cekaldne,  215  U.  S.  278,  290-291. 
The  national  interest  in  them  is  not  to  be  expressed  in 
terms  of  property.  Hedcman  v.  United  States,  224  U.  S. 
413, 437.  So  Icmg  as  they  are  maintained  as  wards  of  the 
Nation— and  it  is  not  to  be  denied  that  the  full  bloods  of 
the  ''Five  Civilized  Tribes''  are  still  so  maintained — the 
power  to  adopt  any  measure  which  in  the  judgment  of 
Congress  is  needful  for  their  protection  is  ''a  continuing 
power  of  which  Congress  could  not  diveat  itself/'  United 
States  V.  Nice,  241  U.  S.  691,  600. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  case  involves  the  right  of  Rachel  James,  a  full- 
blood  Choctaw  Indian,  to  convey  certain  land.  The  land 
was  originally  allotted  to  Cerena  Wallace  under  the  Sup- 
plemental Agreement  with  the  Choctaws  and  Chickasaws 
of  July  1,  1902,  82  Stat.  641.  As  to  the  homestead  allot- 
ment, which  is  here  in  question,  §  12  of  said  agreement 
provided  that  it  should  be  inalienable  during  the  lifetime 
of  the  allottee,  not  exceeding  twenty-one  years  from  the 
date  of  the  certificate  of  allotment.  Cerena  Wallace, 
mother  of  Rachel  James,  and  herself  a  full-blood  Choc- 
taw Indian,  died  October  27,  1905,  leaving  her  daughter, 
Rachel  James,  sole  surviving  heir  at  law.  On  August  17, 
1907,  Rachel  James,  joined  by  her  husband,  conveyed 
the  land>  embraced  in  the  ori^nal  homestead  allotment, 
with  some  other  lands,  to  TiUie  Brader,  who  conveyed  by 
quit-claim  deed  of  September  13,  1909,  to  the  plaintiff  in 
erjcoT.  The  conveyance  by  Rachel  James  to  Tillie  Brader 
was  not  approved  by  the  Secretary  of  the  Interior.  Rar 
chel  James  prosecuted  this  suit  to*  recover  the  land,  and 
for  use  and  occupation  thereof,  basing  her  right  of  recov- 
ery on  the  fact  that  her  conveyance  had  not  been  ap- 
proved by  the  Secretary  of  the  Interior.  She  succeeded 
in  the  court  of  original  jxuisdiction,  and  the  judgment . 
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was  aflbmed  by  the  Supreme  Court  of  (Mdahoma.  49 
Oklahoma,  734. 

The  case  as  brought  to  our  attention  involves  two 
questions: 

*  1.  Could  a  fuU-blood  Choctaw  Indian,  after  the  passage 
of  the  Act  of  April  26, 1906,  34  Stat.  137,  convey  the  lands 
inherited  from  a  fuII-blood  Choctaw  Indian,  to  whom  the 
lands  had  been  aOotted  in  her  lifetime,  without  the  ap- 
proval of  the  Secretaiy  of  the  Interior? 

2.  If  such  conveyance  were  made  valid  by  the  act  of 
Congress  only  with  the  approval  of  the  Secretary  of  the' 
Iiiterior,  is  mch  legislation  constituticHial? 

As  to  the  homestead  allotment  to  the  mother,  Gerena 
Wallace,  under  the  Supplemental  Choctaw  and  Chicka-. 
saw  Agreement  of  July  1,  1902,  Rachel  James  as  her  heir 
at  law  received  the  land  free  from  restriction,  and  had 
good  right  to  convey  the  same  unless  prevented  from  so 
domg  by  the  Act  of  April  26,  1906.  MvUen  v.  United 
States,  224  U.  S.  448.  As  the  conveyance  here  in  question 
was  subsequent  to  the  Act  of  April  26,  1906,  if  that  act 
covers  the  case,  and  is  constitutidnal,  Rachel  James  may 
not  convey  without  the  approval  of  the  Secretaiy  of  th^ 
Interior,  and  the  judgment  below  was  righ^ 

The  Act  of  April  26, 1906,  was  before  this  court  in  Tiger 
V.  Western  Investment  Co.,  221  U.  S.  286.  In  that  case 
it  was  held  that  a  fuU-blood  Indian  of  the  Creek  Tribe, 
after  the  passage  of  the  Act  of  April  26,  1906,  could 
not  convey  land  which  he  had  inherited,  and  which  was 
allotted  under  the  act  of  Congress  known  as  the  Sup- 
plemental Creek  Agreement  of  June  30,  1902,  32  Stat. 
500,  and  as  to  which  the  five  years  named  in  §  16  of  that 
act  had  not  expired  when  Congress  passed  the  Act  of  April 
26,  1906,  without  the  approval  of  the  Secretary  of  the 
Interior.  In  that  case,  as  in  this,  a  construction  of  §  22 
of  the  last-named  act  was  directly  involved.  That  section 
provides: 
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''That  the  adult  heirs  d  any  deceaaed  Indiaii  ot  either 
of  the  Five  Gviliiied  Tribes  whose  selection  has  been 
made,  or  to  whom  a  deed  or  jiatent  has  been  issued  for 
his  or  her  share  of  the  land  of  the  tribe  to  which  he  or  she 
belongs  or  belonged,  may  sdl  and  convey  the  lands  in* 
herited  from  such  decedent;  and  if  tbeie  be  both  adult  and 
minor  heirs  of  such  decedent,  then  such  minors  may  join 
in  a  sale  of  such  lands  by  a  guardian  duly  appointed  by 
the  proper  United  States  court  for  the  Indian  Tenitoiy. 
.  And  in  case  of  the  organisation  of  a  State  or  Territoiy, 
then  by  a  proper  court  of  the  eoimty  in  which  said  minor 
or  minors  may  reside  or  in  which  said  real  estate  is  sit- 
uated, upon  an  order  of  such  court  made  upon  petition 
filed  by  guardian.  All  conveyances  made  und»  this  pro- 
vision by  heirs  who  are  full-blood  Indians  are  to  be  sub- 
ject to  the  approval  of  the  Secretary  of  the  Interior,  und» 
such  rules  and  regulations  as  he  may  prescribe/' 

The  conveyance  by  Rachel  James  is  within  the  terms 
of  the  section  as  construed  in  the  Tiger  Ca^e,  unless  the 
fact  that  the  restriction  of  the  act  imder  which  she  inher- 
ited had  expired  when  tiie  Act  of  April  28,  1006,  was 
passed,  wh^:eas  in  the  Tiger  Caae  the  former  limitation 
had  not  expired  when  the  act  was  passed,  makes  such  dif- 
ference as  to  require  a  different  ruling  in  the  present  case. 
We  are  of  opinion  that  this  fact  does  not  work  a  difference 
in  result.  As  set  forth  in  the  opinion  in  the  Tiger  Case, 
the  Act  of  April  26,  1906,  was  a  comprehensive  one,  and 
intended  to  apply  alike  to  all  of  the  Five  Civilized  Tribes, 
and  to  make  requiremoits  as  to  conveyances  l^  f ull4)lood 
Indians  and  the  full4>lood  heirs  of  Indians,  which  should 
take  the  place  of  former  restrictions  and  limitations.  The 
purpose  was  to  substitute  a  new  and  uniform  scheme  con- 
trolling alienation  in  such  cases,  i^ierating  alike  as  to  aU 
the  Civilized  Tribes.  Notwithstanding  Rachel  James 
might  have  eonvQred  the  hame$l;ead  aHotment  after  it 
descended  to  her,  she  was  a  Tribal  Indian,  and  as  sudi 
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Btilt  subject  to  the  legislation  of  Congress  enacted  in  dis- 
charge of  the  Nation's  duty  of  guardianship  over  the  In- 
dians. Congress  was  itself  the  judge  of  the  necessity  of 
l^slation  for  this  purpose;  it  alone  mi^t  detennine  when 
this  guardianship  should  cease. 

The  argument  that  the  language  in  the'  last  sentence 
of  §  22  must  be  taken  to  mean  that  Congress  had  no  in- 
tention to  deal  with  restrictions  under  former  acts,  cer- 
tainly not  with  those  which  had  expired,  is  aLnswered  by 
the  consideration  that  Congress  was  dealing  with  Tribal 
Indians,  still  under  its  control  and  subject  to  national 
guardianship.  In  the  terms  of  this  act  Congress  made  no 
exception  as  to  rights  of  alienation  which  had  arisen  under 
former  legislation,  and  it  undertook,  as  we  held  in  the  Tin 
ger  Case,  to  pass  a  new  and  comprehensive  act  declaring 
conveyances,  of  the  class  herein  imder  consideration,  to 
be  valid  only  when  approved  by  the  Secretary  of  the 
Interior. 

In  view  of  the  repeated  decisions  of  this  court  we  can 
have  no  doubt  of  the  constitutionality  of  such  legislation. 
While  the  tribal  relation  existed  the  national  guardian- 
ship continued,  and  included  authority  to  make  hmita- 
tions  upon  the  rights  which  such  Indians  might  exercise 
in  respect  to  such  lands  as  are  here  involved.  This  au- 
thority did  not  terminate  with  the  expiration  of  the  lim- 
itation upon  the  rights  to  dispose  of  allotted  lands;  the 
right  and  duty  of  Congress  to  safeguard  the  rights  of  In- 
dians still  continued.  It  has  been  frequently  held  by 
this  court  that  the  grant  of  citizenship  is  not  inconsistent 
with  the  right  of  Congress  to  continue  to  exercise  this  au- 
thority by  le^slation  deemed  adequate  to  that  end.  It 
is  unnecessary  to  again  review  the  decisions  of  this  court 
which  support  that  authority.  Some  of  them  were  re- 
viewed in  the  Tiger  Case.  The  doctrine  is  i^terated  in 
Heckman  v.  United  States,  224  U.  S.  413,  and  United 
States  V.  Nice,  241  U.  S.  591,  598. 
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Tlie  plaintiff  in  error  relies  upon  Choale  v.  Trapp,  224 
U.  S.  S65,  in  which  this  court  sustained  a  contractual 
exemption  as  to  taxation  of  certain  Indian  lands.  In  that 
case  the  right  of  exemption  was  based  upon  a  valid  and 
binding  contract^  and  that  decision  in  no  wise  militates 
against  the  rif^t  of  Congress  to  continue  to  pass  legislar 
tion  placing  restrictions  upon  the  ri^t  of  Indians  to  con- 
vey lands  allotted  as  were  those  in  question  here.  In 
United  States  v.  First  National  Bank,  234  IT.  S.  245,  and 
United  States  V.  Waller,  243  U.  S.  452,  this  court  dealt  with 
lands  as  to  which  certain  mixed-blood  Indians  by  act  of 
Congress  had  been  ^ven  full  ownership  with  all  the  rights 
which  inhere  in  ownership  in  persons  of  full  le^  capacity. 
Those  decisions  do  not  place  limitations  upon  the  right 
of  Congress  to  deal  with  a  Tribal  Indian  whose  relation 
of  ward  to  the  Government  still  continues,  and  concern- 
ing whom  Congress  has  not  evidenced  its  intention  to  re- 
lease its  authority. 

We  find  no  error  in  the  judgment  of  the  Supreme  Court 
of  Oklahoma,  and  the  same  is  aflSrmed. 

Affirmed. 


EIGER  ET  AL.  t;.X5ARRITY. 

ERBOB  TO  THE  SUPREME  COUBT  OF  THE  STATE  OF  ILLINOIS. 

No.  143.   Argued  Ja&uaiy  22,  23,  1918.— Decided  March  4,  1918. 

A  state  statute  giving  a  wife  a  right  of  action  against  any  person  who 
injuies  her  means  of  support  by  selling  intoxicating  liquor  to  her 
husband,  does  not  violate  the  due  process  clause  of  the  Fourteenth 
Amendment  by  providing  further  that  the  judgment  for  damages 
so  recovered  shall  be  a  lien  upon  the  premises  where  the  liquor  was 
sold,  as  against  an  owner  who  leased,  or  knowingly  permitted  the 
use  of,  such  premises  for  the  sale  of  intoxicating  liquor. 
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Dram  Shop  Act,  Illinois  Rev.  Stats.,  c.  43,  { 10,  upheld  as  involved  in 
this  case. 

Such  a  statute  has  the  effect  of  making  the  tenant  the  agent  of  the 
landlord  for  its  purposes;  and  the  landlord  is  not  denied  due  process 
by  taking  the  judgment  against  the  tenant,  (in  the  absence  of  collu- 
sion or  fraud,)  as  conclusive  upon  the.  amount  of  the  damages  suf- 
fered and  the  right  to  recover  them,  if,  in  the  proceeding  to  enforce 
the  lien,  the  landlord  be  allowed  due  opportunity  to  controvert  the 
rendition  of  such  judgment  and  the  making  of  the  lease  authorising 
sale  of  intoxicating  liquor,  or,  if  such  be  the  issue,  his  knowledge  of 
such  use  of  the  premises. 

272  Illinois,  127,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Ahraham  J.  Pflaum,  with  whom  Mr.  Edward  N. 
D'Anoona  was  on  the  brief,  for  plaintiffs  in  error* 

Mr.  Ode  L.  Rankin  for  defendant  in  error. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  Delia  Garrity  to  subject 
premises  in  Chicago  owned  by  plaintiffs  in  error  to  the 
payment  of  a  judgment  obtained  by  her  against  Clarence 
Green  by  reason  of  injury  sustained  to  her  means  of  sup- 
port through  sales  of  intoxicating  liquors  to  her  husband 
by  Green,  who  was  a  tenant  of  the  plaintiffs  in  error  occu- 
pying and  using  their  premises  for  the  sale  of  such  liquors. 

In  her  complaint  she  sets  forth  that  she  was  the  wife 
of  one  William  J.  Garrity;  that  Clarence  Green  on  Jime 
18,  1912,  and  for  one  year  prior  thereto  was  the  owner  of 
and  did  conduct  what  is  commonly  known  as  a  saloon  or 
dram  sh<^,  and  during  such  period  of  time  sold  intoxicat- 
ing liquors  in  such  shop  in  a  certain  building  at  134  North 
Dearborn  Street,  Chicago,  standing  upon  certain  premises 
described  in  the  bill;  that  on  June  18,  1912,  she  began  a 
suit  in  the  Circuit  Court  of  Cook  County,  Illinois,  against 
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8ud  Gieeiii  under  the  provisions  of  statutes  of  the  State 
of  Illinois  known  as  the  Dram  Shop  Act,  to  recover  dam- 
ages for  injury  to  her  n^ieans  of  support,  and  alleged  in  the 
declaration  in  said  suit  that  she  was  Uie  wife  of  William 
J.  Canity  on  and  prior  to  June  18,  1912;  that  said  Green 
sold  and  gave  intoxicating  liquors  to  her  husband,  which 
liquor  in  whole  or  in  part  caused  the  said  Gairity  to 
become  habitually  intoxicated,  and  alleged  injury  to 
her  means  of  support  resulting  therefrom  in  the  sum  of 
$10,000;  that  summons  was  duly  served  on  said  Green, 
that  he  failed  to  appear,  and  on  September  26,  1912,  an 
order  of  default  was  entered  against  him,  and  thereupon 
the  case  came  for  trial  before  the  judge  and  jur^  for  the 
assessment  of  damages;  that  on  October  2, 1914,  the  court 
and  jury  having  heard  the  testimony,  the  jury  returned 
a  verdict  finding  said  Green  guilty,  assessed  the  plaintiff's 
damages  in  the  sum  of  $1,500,  and  judgment  was  rendered 
accordingly.    The  bill  then  alleges  leasehold  ownership 
of  the  land  and- ownership  of  the  building  in  the  plaintiffs 
in  error,  iuxd  that  for  a  year  or  more  prior  to  the  filing  of 
the  suit  in  the  Circuit  Court  of  Cook  County  said  Green 
occupied  the  building  on  the  premises  for  the  purpose  of 
the  sale  of  intoxicating  liquors  as  tenant  of  the  plaintiffs 
in  error,  who  leased  said  building  and  premises  to,  and 
knowingly  permitted  said  building  and  premises  to  be  oc- 
cupied by,  said  Green  for  the  sale  of  intoxicating  liquors 
for  the  period  of  a  year  or  more  prior  to  the  filing  of  the 
suit  in  the  Circuit  Court  of  Cook  County;  that  the  liquors 
sold  or  ^ven  to  Garrity  on  said  premises  were  the  sales 
or  gifts  which  resulted  in  the  verdict  and  judgment  afore- 
said; and  such  sales  or  gifts  were  made  or  given  while  the 
said  Green  occupied  the  said  building  as  tenant  of  the 
plaintiffs  in  error,  and  with  their  knowledge  and  consent, 
for  the  purpose  of  keeping  a  dram  shop,  and  the  complain- 
ant seeks  to  have  the  building  and  premises  charged  with 
a  lien,  for  the  payment  of  the  judgment  and  costs,  and 
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prays  that  in  default  of  the  payment  of  the  judgment, 
interest  and  costs,  that  said  building  and  the  premises 
described  in  the  bill  be  sold  to  satisfy  the  judgment. 

A  demurrer  to  the  bill  was  oveniiled  and  the  court 
made  a  decree  in  substance  finding  the  allegations  in  the 
bill  to  be  true,  and  adjudged  that  in  default  of  the  pay- 
ment of  the  judgment,  with  interest,  the  said  building, 
leasehold  and  premises  of  the  plaintiffs  in  error  should  be 
subjected  to  sale  for  the  payment  thereof.  Upon  appeal 
the  Supreme  Court  of  Illinois  afiSrmed  the  decree,  hold- 
ing, among  other  things,  that  the  statute  did  not  deprive 
the  plaintiffs  in  error  of  their  property  without  due  proc- 
ess of  law  contrary  to  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  272  Illinois,  127.  The 
decree  was  rendered  imder  §  10,  c.  43,  of  the  Revised 
Statutes  of  that  State,  which  provides: 

'Tor  the  payment  of  any  judgment  for  damages  and 
costs  that  may  be  recovered  against  any  person  in  con- 
sequence of  the  sale  of  intoxicating  liquors  tmder  the  pre- 
ceding section,  the  real  estate  and  personal  property  of 
such  person,  of  every  kind,  except  such  as  may  be  exempt 
from  levy  and  sale  upon  judgment  and  execution,  shall 
be  liable;  and  such  judgment  shall  be  a  lien  upon  such  real 
estate  until  paid;  and  in  case  any  person  shall  rent  or  tease 
to  another  any  building  or  premises  to  be  used  or  occu- 
pied, in  whole  or  in  part,  for  the  sale  of  intoxicating  liq- 
uors, or  shall  knowingly  permit  the  same  to  be  so  used  or 
occupied,  such  building  or  premises  so  used  or  occupied 
shall  be  held  liable  for  and  may  be  sold  to  pay  any  such 
judgment  against  any  person  occupying  such  building 
or  premises.  Proceedings  may  be  had  to  subject  the  same 
to  the  payment  of  any  such  judgment  recovered,  which 
remains  unpaid,  or  any  part  thereof,  either  before  or  after 
execution  shall  issue  against  the  property  of  the  person 
against  whom  such  judgment  shall  have  been  recovered; 
and  when  execution  shall  issue  against  the  property  so 
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leased  or  rented^  the  officer  shall  proceed  to  satisfy  said 
execution  out  of  the  building  or  premises  so  leased  or  oc- 
cupied, as  aforesaid:  Provided,  that  if  such  building  or 
premises  belong  to  a  minor  or  other  person  under  guard- 
ianship, the  guardian  or  conservator  of  such  person,  and 
his  real  and  personal  property,  shall  be  held  liable  instead 
of  such  ward,  and  his  property  shall  be  subject  to  all  the 
provisions  of  this  section  relating  to  the  collation  of  said 
judgment." 

Construing  this  section  with  the  preceding  section  (9) 
(printed  in  the  margin  Mi  the  Supreme  Court  of  Illinois 
held  that  the  purpose  of  §  10  was  to  make  the  building  or 
premises  used  for  the  sale  of  intoxicating  liquors  liable  for 
the  payment  of  a  judgment  rendered  against  the  occupant 
of  the  premises  wherein  the  liquor  was  sold,  provided  the 

>  Section  9:  ''Every  husband,  wife,  child,  parent,  guardian,  em- 
ployer or  other  person,  who  shall  be  injured  in  person  or  property,  or 
means  of  support,  by  an  intoxicated  person,  or  in  consequence  of  the 
intoxication,  haUtual  or  otherwise,  of  any  person,  shall  have  a  right 
of  action  in  his  or  her  own  name,  severally  or  jointly,  against  any  person 
or  persons  who  shall,  by  selling  or  giving  intoxicating  liquors,  have 
caused  the  intoxication,  in  whole  or  in  part,  of  such  person  or  persons; 
and  any  person  owning,  renting,  leasing  or  permitting  the  occupation  of 
any  building  or  premises,  and  having  knowledge  that  intoxicating  liq- 
uors are  to  be  sold  therein,  or  who  having  leased  the  same  for  other 
purposes,  shall  knowingly  permit  therein  the  sale  of  any  intoxicating 
liquors  that  have  caused,  in  whole  or  in  part,  the  intoxication  of  any 
person,  shall  be  liable,  severally  or  jointly,  with  the  person  or  persons 
selling  or  giving  intoxicating  liquors  aforesaid,  for  all  damages  sus- 
tained, and  for  exemplary  damages;  and  a  married  woman  shall  have 
the  same  right  to  bring  suits  and  to  control  the  same  and  the  amount 
recovered,  as  a,  feme  boU;  and  all  damages  recovered  by  a  minor  under 
this  act  shall  be  paid  either  to  such  minor,  or  to  his  or  her  parent, 
guardian  or  next  friend,  as  the  court  shall  direct;  and  the  unlawful  sale, 
or  giving  away,  of  intoxicating  liquors,  shall  work  a  forfeiture  of  all 
rights  (rf  the  lessee  or  tenant,  under  any  lease  or  contract  of  rent  upon 
the  premises  where  such  unlawful  sale  or  giving  away  shall  take  place; 
and  all  suits  for  damages  under  this  act  may  be  by  any  appropriate 
action  in  any  of  the  courts  of  this  state  having  competent  jurisdiction/' 
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owner  had  rented  the  same  to  be  used  or  occupied  for  the 
sale  of  intoxicating  liquors,  or  knowingly  permitted  the 
same  to  be  so  used  and  occupied.  The  court  held  that 
the  judgment  against  the  tenant,  in  the  absence  of  fraud 
or  collusion,  was  conclusive  in  the  action  under  §  10  to 
subject  the  building  and  premises  to  its  payment,  except 
that  the  owner  of  the  building  is  entitled  to  controvert 
the  allegations  that  he  had  knowingly  rented  or  know- 
ingly permitted  his  building  to  be  used  for  the  sale  of  in- 
toxicating liquor,  and  that  a  judgment  had  been  recovered 
against  the  occupant  for  damages  arising  from  the  sale 
of  liquor  therein.  The  question  in  this  court  is  whether 
the  act,  as  thiis  construed,  deprives  the  plaintiffs  in  error 
of  their  property  without  due  pr6cess  of  law. 

The  right  of  the  States  to  pass  laws  for  the  regulation 
of  the  traffic  in  intoxicating  liquors,  and  to  legislate  with 
a  view  to  repress  the  evil  consequences  which  may  result 
therefrom,  has  been  frequently  affirmed  m  this  court. 
Crane  v.  Campbell^  245  U.  S.  304.  In  the  opinion  in  that 
case  the  former  cases  in  this  court  sustaining  the  authority 
of  the  State  to  deal  with  the  evils  resulting  from  the  sale 
and  use  of  intoxicating  liquor  are  cited,  and  we  need  not 
review  them  now. 

Under  this  broad  power  over  the  liquor  traffic,  and  the 
right  to  pass  legislation  to  prevent  its  evils,  the  State  of 
Illinois  has  made  the  premises  of  an  owner  in  that  State^ 
subject  to  a  lien  for  damages  recovered  by  a  wife  for  in- 
jury to  her  means  of  support  against  one  who  has  fur- 
nished the  husband  intoxicating  liquor  which  was  sold 
upon  the  premises  sought  to  be  charged,  when  the  owner 
had  rented  the  same  for  the  pmpose  of  the  sale  of  intox- 
icating liquor,  or  had  knowingly  permitted  such  sales 
upon  his  premises. 

The  owner  of  such  building  has  no  absolute  right  to 
rent  his  property  for  any  and  all  purposes.  The  use  of 
property  may  be  regulated  under  the  police  power  of  the 
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State  in  the  public  interest  in  such  manner  as  to  safe- 
guard the  health  and  welfare  of  the  community.  Cer^ 
tainly  there  is  no  rif^t^  beyond  the  reach  of  legislative 
control^  to  rent  premises  for  the  sale  of  intoxicating  liq- 
uor. The  State  may  consistently  with  due  process  of  law 
prohibit  the  rental  of  premises  for  such  purposes.  In 
this  instance  it  has  undertaken  to  regulate  the  right  to 
rent  property  for  the  sale  of  intoxicating  liquors  by  mak- 
ing the  premises  so  used  subject  to  a  lien  for  a  judgment 
for  damages  because  of  the  deprivation  of  the  means  of 
support  of  the  wife  resulting  from  the  intoxication  of  the 
husband  upon  whom  she  depends  for  support.  Obviously, 
the  State  may  pass  laws  to  meet  this  as  well  as  other  evil 
consequences  likely  to  follow  from  the  traffic.  See  Mar- 
vin  V.  Troirf,  IW  U.  S.  212,  224,  226. 

The  stress  of  the  argument  for  plaintiffs  in  error  is  laid 
upon  the  want  of  notice  to  the  landlord  and  the  lack  of 
opportunity  to  be  heard  as  to  the  right  of  recovery  and 
the  amount  thereof,  before  his  property  can  be  subjected 
to  the  lien  of  such  judgment.  But  the  effect  of  this  stat- 
ute is  to  make  the  landlord  responsible  only  when  he 
rents  his  property  for  the  use  and  sale  of  intoxicants,  or 
knowingly  permits  its  use  for  that  purpose.  The  statute 
has  the  effect  of  making  the  tenant  the  agent  of  the  land- 
lord for  its  purposes,  and  through  this  agency,  v(^n- 
tarily  assumed,  the  landlord  becomes  a  participant  in  the 
sales  of  intoxicants  and  is  responsible  for  the  consequences 
resulting  from  them. 

It  was  the  owner's  privilege  to  rent  the  property  to  a 
lessee  of  his  own  choosing,  and  to  safeguard  himself  by 
the  amount  of  the  rent  reserved,  or  otherwise,  for  the 
possible  damages  resulting  from  the  traffic  in  intoxicants 
which  the  landlord  has  agreed  may  be  carried  on  in  his 
premises.  The  property  is  not  Summarily  taken,  the 
owner  may  be  heard  to  deny  the  rendition  of  the  judg- 
ment against  the  tenant,  the  making  of  the  lease  author- 
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izQig  am  sale  of  intoxicating  liquor,  or,  if  his  knowledge 
of  sump  use  be  the  issue,  he  may  be  heard  upon  that 
question.  MuUen  v.  Peck,  49  Ohio  St.  447;  Bertholf  v. 
O'Befl^,74N.Y.509. 

In  view  of  the  broad  authority  of  the  States  over  the 
liquor  traffic^  and  the  established  right  to  prohibit  or  reg- 
ulate the  sale  of  intoxicating  liquors,  we  are  unable  to 
discover  that  there  has  been  a  deprivation  of  property 
rights  in  the  legislation  in  quesjion  in  violation  of  due 
process  of  law  secured  by  the  Fourteenth  Amendment. 

Judgment  qffrmed. 


TALLEY  t;.  BURGESS  ET  AL. 

ERROR  TO  THE  SUPREME  COUBT  OF  THE  STATE  OF  OKLABOMA. 
No.  157.    Argued  January  25,  I018.-T-Decided  Maich  4, 19ia. 

The  Cherokee  Agreement  of  July  1, 1902,  c.  1375, 32  Stat.  716,  imposed 
no  restriction,  other  than  that  of  minority,  upon  the  alienation  by  the 
heir  of  his  interest  in  land  allotted  under  §  20  in  the  name  of  an 
ancestor  who  died  before  receiving  an  allotment. 

The  Act  of  April  26,  1906,  c.  1876, 34  Stat  137,  S  22,  applied  to  allot- 
ments  made  brfore  its  date  under  {  20  of  the  Cherokee  Agreement 
(Brader  v.  JameSf  anU^  88,)  and  required  that  a  guardian's  contract, 
made  on  May  11,  1906,  to  convey  the  minor's  interest  in  such  an 
allotment,  be  approved  by  the  United  States  court  for  the  Indian 
Territory,  as  a  condition  to  the  validity  of  the  contract. 

46  Oklahoma,  550,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Haskell  B,  TiiUey,  pro  se,  submitted. 

Afr.  Thomas  D.  Lyons,  with  whom  Mr.  Benjamin  F. 
Rice  was  on  the  brief,  for  defendants  in  error. 
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Mb.  Justice  Day  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  H.  B.  Talley  m  the  District 
Court  of  Tulsa  County,  Oklahoma,  for  the  specific  per- 
formance of  a  certain  contract  entered  into  by  Nora  B. 
Burgess,  mother  and  guardian  of  the  defendant  in  error, 
Daniel  S.  Burgess,  a  minor,  with  the  law  firm  of  Talley 
&  Hamage.  Hamage  refusing  to  join  in  this  action  it 
was  brought  by  Talley  alone.  Hamage  was  made  a  de- 
fendant to  the  suit.  The  petition  sets  forth  that  the  con- 
tract was  for  professional  services  in  consideration  of 
which  the  attorneys  were  to  receive  a  one-half  interest 
in  the  one-third  interest  of  the  defendant  in  error,  Daniel 
S.  Burgess,  in  certain  Cherokee  allotted  land.  The  con- 
tract was  made  on  May  11,  1906,  and  the  allotment  in 
question  was  embraced  in  a  selection  of  land  made  by 
Nora  B.  Burgess,  as  administratrix  of  the  estate  of  John 
S.  Burgess,  the  latter,  the  father  of  Daniel  S.  Burgess, 
having  died  without  having  selected  or  received  an  allots 
ment. 

The  petition  states  that  on  May  11,  1906,  Talley  & 
Hamage  entered  into  contracts  with  the  other  heirs  of 
John  S.  Burgess  similiar  to  those  entered  into  with  the 
defendant  in  error. 

The  land  in  controversy,  it  is  set  forth,  was  originally 
allotted  to  defendant's  mother,  an  intemoarried  Cherokee 
Indian,  but  the  attorneys  procured  a  cancellation  of  that 
allotment  and  then  another  allotment  of  the  same  in  the 
name  of  the  defendant's  father,  this  allotment  being  se- 
lected by  the  administratrix  in  his  right.  The  petition 
avers  that  defendant's  share  had  been  set  apart  to  him, 
and  that  at  the  time  (^  the  beginning  of  the  suit  he  was 
in  the  quiet  enjoyment  thereof.  The  Circuit  Court  ap- 
pointed a  guardian  ad  litem  for  the  defendant  in  error, 
Daniel  S.  Burgess,  and  a  motion  was  filed,  treated  in  the 
courts  below  as  a  demurrer,  and  the  trial  court  held  that 
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under  the  statutes  of  the  United  States  the  guardian 
could  not  dispose  of  the  ward's  property,  as  she  had  un- 
dertaken to  do,  except  under  order  of  the  proper  United 
States  court  on  petition  filed  for  that  purpose;  and  that 
the  attempted  sale  by  the  guardian  without  court  pro- 
cedure was  void.  On  error  the  Supreme  Court  of  Okla- 
homa affirmed  the  judgment  of  the  Circuit  Court  of 
Tulsa  County.    46  Oklahoma,  550. 

The  case  as  presented  in  this  court  involves  two  ques- 
tions: 

1.  Whether  the  Act  of  April  26,  1906,  34  Stat.  137,  is 
applicable  tr»  the  present  suit. 

2.  If  applicable,  whether  conveyances  of  the  kind  here 
involved,  of  the  ward's  interest  in  the  allotted  lands, 
could  be  made  by  his.  guardian  without  an  order  of  court. 

The  land  was  allotted  imder  the  Cherokee  Agreement, 
32  Stat.  716;  which  provides  in  §  11  for  allotment  by  the 
Conunission  to  the  Five  Civilized  Tribes  to  each  citizen 
of  the  Cherokee  Tribe,  after  approval  by  the  Secretary 
of  the  Interior  of  the  enrollment  provided,  of  land  equal 
in  value  to  110  acres,  to  be  selected  by  each  allottee  so  as 
to  include  his  improvements.  Section  13  provides  for 
the  designation  of  a  homestead  out  of  said  allotment  equal 
in  value  to  forty  acres  of  the  lands  of  the  Cherokee  Na- 
tion, to  be  inalienable  during  the  lifetime  of  the  allottee, 
not  exceeding  twenty-one  years  from  the  date  of  the  allot- 
ment. Section  14  provides  that  lands  allotted  to' citizens 
shall  not  in  any  manner  be  encumbered,  taken,  or  sold 
to  secure  or  satisfy  any  debt  or  obligation,  or  be  alienated 
by  the  allottee  or  his  heirs,  before  the  expiration  of  five 
years  from  the  date  of  the  ratification  of  the  act.  Sec- 
tion 15  provides  that  all  lands  allotted  to  the  members 
of  the  tribe,  except  such  as  are  set  aside  for  a  homestead, 
shall  be  alienable  five  years  after  issuance  of  patent.  Sec- 
tion 20  provides: 

'^If  any  person  whose  name  appears  upon  the  roll  pre- 
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pared  as  herem  provided  shall  have  died  subsequent  to 
the  first  day  of  September,  nineteen  hundred  and  two, 
and  before  receiving  his  allottment,  the  lands  to  which 
such  person  would  have  been  entitled  if  living  shall  be 
allotted  in  his  name,  and  shall,  with  his  proportionate 
share  of  other  tribal  property,  descend  to  his  heirs  accord- 
ing to  the  laws  of  descent  and  distribution  as  provided  in 
chapter  forty-nine  of  Mansfield's  Digest  of  the  Statutes 
of  Arkansas:  Provided,  That  the  allotment  thus  to  be 
made  shall  be  selected  by  a  duly  appointed  administrator 
or  executor.  If,  however,  such  administrator  or  executor 
be  not  duly  and  expeditiously  appointed,  or  fails  to  act 
ixromptly  when  appointed,  or  for  any  other  cause  such 
selection  be  not  so  made  within  a  reasonable  and  proper 
time,  the  Dawes  Cocomission  shall  designate  the  lands 
thus  to  be  allotted/' 

It  may  be  regarded  as  established  that  the  Cherokee 
Agreement,  in  view  of  the  sections  just  considered,  im- 
poses no  restrictions  upon  alienation  of  the  interest  in 
the  land  thus  going  to  the  heir,  other  than  that  of  minor- 
ity. MuUm  V.  United  States,  224  U.  S.  448;  SkeUon  v. 
DiB,  235  U.  S.  206;  Adkins  v.  Arnold,  235  U.  S.  417. 
However,  the  agreement  upon  which  this  suit  was  brought 
was  made  after  the  passage  of  the  Act  of  April  26,  1906, 
a  statute  with  which  this  court  has  had  occasion  to  deal 
in  recent  decisions.  Its  scope  and  purpose  were  dealt 
with  in  Brader  v.  James,  just  decided,  ante,  88.  That 
act,  as  its  title  indicates,  is  a  comprehensive  one  for  the 
final  disposition  of  the  afifairs  of  the  Five  Civilized  Tribes. 
Section  22  provides: 

"That  the  adult  heirs  of  any  deceased  Indian  of  either 
of  the  Jive  Civilized  Tribes  whose  selection  has  been 
made,  or  to  whom  a  deed  or  patent  has  been  issued  for 
his  or  her  share  of  the  land  of  the  tribe  to  which  he  or  she 
belongs  or  belonged,  may  sell  and  convey  the  lands  iii- 
herited  from  such  decedent;  and  if  there  be  both  adu](t' 
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and  minor  heirs  oi  such  decedent,  then  such  minors  may 
join  in  a  sale  of  such  lands  by  a  guardian  duly  appointed 
by  the  proper  United  States  court  for  the  Indian  Terri- 
tory. And  in  case  of  the  organization  of  a  State  or  Terri- 
tory, then  by  a  proper  court  of  the  county  in  which  said 
minor  or  minors  may  reside  or  in  which  said  real  estate 
is  situated,  upon  an  order  of  such  court  made  upon  peti- 
tion filed  by  guardian.  All  conveyances  made  under  this 
provision  by  heirs  who  are  full-blood  Indians  are  to  be 
subject  to  the  approval  of  the  Secretary  of  the  Interior, 
under  such  rules  and  regulations  as  he  may  prescribe.'' 

It  is  contended  that  this  section  applies  only  to  heirs 
of  a  deceased  Indian  whose  selection  has  been  made  by 
himself,  or  to  whom  a  deed  or  patent  has  been  issued  for 
his  or  her  share  of  the  land  of  the  tribe  to  which  the  dece- 
dent belonged.  But  in  our  view  Congress  in  the  passage 
of  1 22  had  in  contemplation  that  an  Indian  duly  enrolled 
and  entitled  to  share  in  the  tribal  property  and  lands 
might  die  before  receiving  the  allotment  to  which  he,  or 
she,  was  entitled.  Congress  had  made  provision  in  §  20 
of  the  Cherokee  Agreement  that  such  land  might  be  al- 
lotted in  the  name  of  the  deceased,  and  should  with  the 
proportionate  share  of  the  other  tribal  property  descend 
to  the  heirs  of  the  one  who  would  have  been  entitled,  if 
living.  It  also  provided  that  the  selection  for  a  decedent 
should  be  made  by  a  duly  appointed  administrator  or 
executor,  or,  in  default  of  such  selection,  the  Dawes  Com- 
mission should  designate  the  land  to  be  allotted.  We 
think  minor  heirs  who  thus  receive  lands  are  within  the 
meaning  and  purpose  of  the  statute,  as  much  so  as  they 
would  have  been  had  the  land  been  selected  by  the  an- 
cestor in  his  lifetime. 

Section  22  being  applicable  to  a  conveyance  of  a  minor's 
lands  in  the  situation  here  presented,  we  come  to  the 
question  whether  the  guardian  could  legally  make  dispo- 
sition thereof  without  an  order  of  the  court  of  the  United 
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States  for  the  Indian  Territory.  It  is  contended  that  §  22, 
as  enacted,  makes  the  requirement  as  to  the  order  of  the 
court  applicable  only  after  organimtion  of  a  State  or  Ter- 
ritory. Lit^ally  read  the  statute  might  lend  itself  to  such 
mterpretation.  But  minor  heirs  are  required  to  join  in 
the  sale  of  the  lands  by  a  guardian  duly  appointed  by  the 
proper  United  States  coxirt  for  the  Indian  Territory. 
The  next  sentence  specifically  provides  that  the  order  of 
sale  must  be  made  upon  petition  filed  by  the  guardian  in 
the  proper  court  of  the  coimty  in  which  the  land  is  situ- 
ated. These  provisions,  read  together,  and  construing 
the  statute  in  the  light  of  the  purpose  to  be  accomplished, 
we  think,  require  coiurt  approval  in  both  instances.  It 
is  not  denied  that  the  United  States  court  for  the  Terri- 
tory would  have  had  jimsdiction  of  a  proceeding  by  a 
guardian  for  an  order  to  sell  the  ward's  interests  in  the 
lands.  (See  Robinson  v.  Long  Gas  Co.,  C.  C.  A.,  8th  Cir., 
221  Fed.  Rep.  398,  where  the  applicable  statutes  are  set 
out  and  considered.) 

We  cannot  believe  that  Congress  intended  after  terri- 
torial or  state  organization  to  require  the  guardian  to  pro- 
cvie  the  approval  and  order  of  a  court  before  disposition 
of  the  ward's  lands,  and  before  the  organization  of  a  Ter- 
ritory or  State  to  permit  the  guardian,  who  was  required 
to  be  appointed  by  the  United  States  court  for  the  Indian 
Territory,  which  court  had  jurisdiction  over  the  sale  of 
the  lands  of  the  ward  upon  application  of  the  guardian, 
to  dispose  of  the  ward's  interests  in  lands  without  judicial 
approval.  The  Supreme  Court  of  Oklahoma  did  not  err 
in  holding  that  the  Act  of  April  26,  1006,  was  applicable, 
and  that  the  interests  in  the  lands  of  the  ward  could  only 
be  sold  with  the  approval  of  the  United  States  court  for 
the  Indian  Territory,  and  its  judgment  is,  therefore, 

Affirmed. 
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ANICKER  V.  GUNSBURG  ET  AL.,  ADMINISTRA- 
TORS  OF  GUNSBURG,  ET  AL. 

APPEAL  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOB  THE 
EIGHTH  CIRCUIT. 

No.  164.    Aigued  Januaiy  28,  1918.— Decided  Mwch  4,  1918. 

An  oil  and  gas  lease  of  the  restricted  land  of  a  Creek  full-blood  is  not 
valid  without  approval  by  the  Secretary  of  the  Interior.  Act  of 
May  27,  1908,  §  2,  c.  199,  35  Stat.  312. 

When  there  are  two  such  leases  in  conflict,  one  of  whidi  has  been 
approved  by  the  Secretary,  the  unsuccessful  claimant,  to  charge  his 
adversary  as  trustee,  must  show  that,  as  matter  of  law,  the  Secretaiy 
erred  botii  in  approving  the  one  lease  and  in  refusing  to  approve  the 
other. 

And  the  facts  that  the  plaintiff's  lease  was  the  first  filed  with  the  Union 
Agency,  at  Muskogee,  and  that  it  was  recorded  with  the  county 
register  of  deeds  whereas  defendant's  was  not;  and  any  constructive 
notice  coming  from  such  filings  and  recordations  under  the  Acts  of 
March  1,  1907,  c.  2285,  34  Stat.  1026,  and  April  26,  1906,  c.  1876, 
34  Stat.  145,  and  Arkansas  statutes  in  force  in  the  Indian  Teiritoiy; 
and  the  effect  of  a  rule  of  the  Secretary  of  the  Interior  providing  for 
the  filing  of  leases  within  thirty  days  of  execution — are  all  matters 
beside  the  case,  where  it  does  not  appear  affirmatively  that  the 
Secretary  would  have  approved  the  plaintiff's  lease  if  he  had  refused 
approval  of  the  defendant's. 

While  the  law  does  not  vest  arbitrary  power  in  the  Secretary,  his  ap» 
proval  of  such  leases  rests  in  'the  exercise  of  his  discretion;  he  may 
consider  the  advantages  and  disadvantages  to  the  Indian  and  grant 
or  withhold  approval  as  his  judgment  may  dictate — ^the  courts  may 
interfere  to  protect  the  rights  of  oUiers  only  when  they  are  invaHM 
by  dearly  unauthorized  action. 

Action  of  the  Secretary  within  his  discretionary  power  is  not  vitiated 
by  the  fact  that  the  reasons  assigned  in  his  discussion  of  the  case 
when  before  him  were  not  wholly  sound. 

226  Fed.  Rep.  176,  affirmed. 

The  case  is  stated  in  the  opimon. 
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llOL  Argumtot  for  Appellant. 

Mr.  Frank  Hagerman,  with  whom  Mr.  James  W.  Zevdy, 
Mr.  Richard  W.  SUnUz,  Mr.  James  M.  Givens,  Mr.  Jacob 
B.  Furry  and  Mr.  Edward  C.  Matter  were  on  the  briefs,  for 
appellant: 

The  law  required  the  leases  to  plaintiff  and  defendants 
to  be  filed,  recorded  and  approved  by  the  Secretary  of  the 
Interior.  When  this  was  done,  the  instrument  related 
back  to  the  time  of  its  execution. 

Plidntiff's  lease  was  executed  March  28, 1912,  fited  with 
the  Indian  Commissioner  on  March  30,  1912,  and  re- 
corded April  1, 1912.  Defendants'  lease,  thou^  executed 
March  20, 1912,  was  never  filed  till  April  5, 1912,  and  was 
never  at  any  time  recorded. 

The  Departm^it  erroneously  construed  its  Rule  2  to 
permit  defendants  to  have  full  thirty  days  within  which 
to  file  their  unrecorded  lease  and,  solely  because  filed 
within  that  time,  to  require  its  approval  as  against  that 
of  plaintiff.  This  construction  was  erroneous,  for  that 
the  rule  was  at  most  a  mere  limitation  upon  the  time 
within  which  the  lessee,  as  between  himself  and  the  Gov- 
ernment, should  be  required  to  ask  for  ihe  approval  of 
his  lease.  If  within  that  time  he  failed  to  file,  he,  by  his 
own  act,  thereby  deprived  himself  of  any  right  even  to 
ask  an  approval.  The  effect  of  the  failure  to  file  or  record 
is  left  to  the  provisions  of  the  law.  So  construed,  it  an- 
swers a  good  purpose,  is  a  lawful  exercise  of  power  and 
wholly  consistent  with  the  law.  While  the  Act  of  May  27, 
1908,  36  Stat.  312,  provides  for  the  approval  by  the  Sec- 
retary ''under  rules  and  r^ulations"  promulgated  by 
him,  this  only  means  such  as  are  reasonable  and  not  in 
conflict  or  inconsistent  with  the  law. 

The  Act  of  March  1, 1907,  requiring  the  lease  to  be  filed 
(34  Stat.  1026),  simply  made  the  filing  constructive  notice; 
for  without  notice,  either  actual  or  constructive,  no  sub- 
sequent boTia  fide  purchaser  could  be  affected.  This 
statute  fixed  no  time  for  the  filing.    It  made  that  act. 
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whenever  done,  the  equivalent  of  notice.  If,  however, 
time  for  that  purpose  were  impUed,  as  it  should  not  be, 
it  could  only,  at  most,  be  a  reasonable  period.  Thirty 
days'  delay,  as  required  by  the  original  rule,  was  unrea- 
sonable. So  it  has  been  frequently  decided  under  statutes 
requiring  recording  within  a  reasonable  time. 

Even  if  the  rule  be  construed  as  postponing  the  time  for 
filing,  this  in  nowise  extended  the  time  for  recording. 
There  was  no  attempt  below  to  deal  with  the  necessity  of 
recording.  Yet  the  defendants'  lease,  if  not  recorded,  was, 
under  the  law,  not  valid  against  the  plaintiff.  Shtdlhis  v« 
v.  McDaugal,  170  Fed.  Rep.  529;  Lamax  v.  Pickering,  173 
U.  S.  26, 48.  So,  even  if  there  was  an  excuse  for  the  failure 
promptly  to  file  the  lease,  which  there  was  not,  there  was 
none  for  the  neglect  to  record. 

If,  as  here,  the  Secretary  erred,  as  a  matter  of  law,  his 
act  can  be  challenged  by  a  bill  of  the  character  herein  filed. 

The  Secretary  rejected  plaintiff's  lease  on  the  sole 
ground  that  a  departmental  rule  gave  defendants  thirty 
days  in  which  to  file  their  lease,  during  which  time  plain- 
tiff could  acquire  no  interest.  It  is  cleax  but  for  this  cpn- 
struction  of  the  law  he  would  have  received  the  lease 
which  was  awarded  to  defendants. 

The  Secretary  here  actually  exercised  his  discretion  by 
finding  that  both  leases  were  in  all  respects  satisfactory 
in  form,  properly  secured  and  executed  by  proper  lessees. 
Everything  was  decided  which  was  necessary  to  a  com- 
plete technical  approval  of  each  lease.  The  only  reason 
for  not  calling  it  an  actual  approval  of  plaintiff's  was  the 
mistalcen  notion  that  the  law  gave  defendants  thirty 
days  in  which  to  file  theirs,  and  during  that  period  plain- 
tiff was,  as  against  them,  incapacitated  from  acquiring 
any  right.  The  effect  of  his  finding  was  to  approve  plain- 
tiff's lease.  There  can  be  an  approval  in  an  informal 
way,  even  a  writing  not  always  being  necessary.  U.  S. 
Bank  v.  Dandtidge,  12  Wheat.  64,  90. 
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The  sole  purpose  of  the  approval  was  to  protect  the 
Indian  against  improvidence  {ShvUhis  v.  McDaugal,  supra; 
Pickering  v.  LomaXy  145  U.  S.  310,  316;  Moore  v.  Sawyer ^ 
167  Fed.  Rep.  826^  834),  not  to  decide  legal  rights  between 
conflicting  claimants.  Therefore,  the  question  really  is, 
whether  the  Department  practically  approved  plaintiflffs 
•lease  to  the  extent  necessary  to  ''protect  the  Indian  against 
the  improvident  disposition  of  his  property."  A  question 
of  priority  arose  solely  as  between  the  respective  lessees. 
This  the  Secretary  assumed  to  decide.  He  then  decided 
it  erroneously. 

Plaintiff  was  an  innocent  purchaser.  But,  whether  he 
was  or  not,  his  rigjhts,  as  such,  and  as  against  another 
lessee,  could  not  be  determined  by  the  Secretary. 

Mr.  Owrge  5.  Ramsey^  with  whom  Mr.  John  M.  Chick, 
Mr.  Edgar  A.  de  Metdes,  Mr.  Makolm  E.  Bosser,  Mr. 
ViBard  Martin  and  Mr.  J.  Berry  King  were  on  the  brief, 
for  appellees. 

Mb.  JtrsncE  Day  delivered  the  opinion  of  the  court. 

This  is  a  contest  between  holders  of  oil  and  gas  leases 
made  by  one  Eastman  Richard,  a  full-blood  Creek  Indian, 
the  owner  by  patent  of  the  west  half  of  the  northeast 
quarter  of  section  5  of  township  17  N.  range  7  E.,  in  Crert 
County,  Oklahoma.  Richard  made  a  lease  of  the  west 
one-hflif  of  the  quarter  to  David  Gimsburg  and  the  South 
western  Petroleirai  Company  on  March  20,  1912.  Thi 
lease  was  not  filed  for  record  with  the  Indian  Agency 
until  April  5,  1912,  nor  was  it  recorded  with  the  Registe 
of  Deeds  for  Creek  County,  Oklahoma.  On  March  28 
1912,  Richard  made  a  like  lease  for  the  same  presn 
ises  to  the  appellant,  William  J.  Anicker,  which  wa^ 
filed  with  the  Indian  Agency  on  March  30,  1912,  and  on 
April  1,  1912,  was  filed  for  record  with  the  Register  of 
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Deeds  for  Creek  County,  Oklahoma.  It  thus  appears 
that  the  lease  to  Gunsbuig  and  the  Southwestern  Petro- 
leum Company  was  earlier  than  the  one  to  Anlcker  but 
the  latter  was  first  recorded.  Upon  hearing  upon  these 
conflicting  leases  the  United  States  Indian  Superintendent 
recommended  the  approval  of  the  Gunsbiu*g  and  Southr 
western  Petroleum  Company  lease. 

After  referring  to  the  dates  of  the  leases  and  the  time 
of  filing  the  same  for  record,  the  superintendent  said: 

"The  Department  has  uniformly  held  in  such  cases  that 
where  a  lease  is  filed,  with  the  papers  necessary  for  com- 
pletion of  saine,  within  thirty  days,  that  the  date  of  ex- 
ecution is  the  date  from  which  the  priority  of  the  lease  is 
determined. 

''To  my  mind  this  is  the  only  reasonable  construction 
of  the  regulations,  so  long  as  thirty  days  or  any  other 
period  is  allowed  within  which  to  file  a  lease.  But  it  is 
contended  on  behalf  of  Mr.  Anicker  that  the  leasft  to  Guns- 
burg  and  the  Southwestern  Petroleum  Company  was  ob- 
tained by  fraud.  To  this  contention  I  cannot  agree  for 
the  reason  that  this  lease  and  the  lease  to  Messrs.  Funk 
&  Riter  were  presented  to  this  office  on  the  date  of  execu- 
tion, fully  explained  by  Mr.  William  Kremer,  Asst.  Chief 
Clerk,  a  notary  in  this  office,  and  acknowledgied  by  the 
lessor.'  This  contention  the  attorneys  for  Mr.  Anickw 
were  unable  to  support  in  their  cross-examination  of  East- 
man Richard,  although  it  was  apparent  at  that  time  that 
the  lessor  did  not  remember  the  names  of  the  lessees. 
He  was,  however,  confid^it  that  he  had  leased  his  entire 
allotment  at  that  time,  and  it  appears  from  Mr*  Kremer's 
testimony.  May  14,  1912,  pa^  23,  that  the  lease  was 
fully  explained  to  the  lessor,  as  is  done  in  all  cases  where 
leases  are  acknowledged  before  a  notary  in  the  employ 
of  this  office,  and  consideHiig  the  numerous  declarations 
and  affidavits  submitted  bearing  the  lessor's  signature  in 
connection  ?nth  this  case,  showing  a  change  of  attitude 
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upon  eveiy  occasion  approached  in  connection  with 
these  leases,  and  his  lack  of  business  ability,  I  am  not  in- 
dmed  to  sntertain  any  doubt  as  to  the  fact  that  the  lease 
was  fully  explained  to  him  upon  the  date  of  execution 
thereof;  notwithstanding  his  uncertainty  at  the  hearing 
on  May  13th  and  14th  as  to  the  name  of  the  lessee. 

''It  is  further  contended,  in  behalf  of  Mr.  Anicker,  that 
he  should  be  considered  prior  lessee  for  the  reason  that 
his  lease  was  made  prior  to  the  time  the  lease  of  Gimsburg 
and  the  Southwestern  Petroleum  Company  was  filed  at 
the  Union  Agency  or  elsewhere,  and  that  the  same  ws^ 
not  only  filed  in  the  county  wherein  the  land  is  situate, 
but  also  filed  at  Union  Agency  at  a  date  prior  to  the  date 
upon  which  the  lease  to  Gunsbuig  and  the  Southwestern 
Petroleum  Company  was  received. 

''It  is  also  contended  that  he  had  no  actual  notice,  and 
an  attempt  has  been  made  to  show  that  the  lessor  had 
conveyed  the  idea  to  Mr.  Anicker  or  his  agent  that  the 
only  lease  he  had  executed  when  approached  by  Mr.  An- 
icker, was  the  lease  in  favor  of  thie  Eastern  Oil  Company. 
It  will  be  noted  in  the  testimony  that  an  imsuccessful  ef- 
fort was  made  to  secure  an  admission  from  Eastman  Rich- 
ard that  would  corroborate  this  contention. 

"For  the  purposes  of  this  case  I  do  not  consider  it  nec- 
essaiy  to  determine  at  this  time  whether  or  not  the  evi- 
dence at  hand  shows  that  such  representations  were  made 
by  the  lessor;  even  admitting  that  the  lessee  was  misled 
by  the  lessor,  the  regulations  which  provide  thirty  days 
within  which  a  lease  may  be  filed,  if  binding  upon  parties 
interested  in  securing  leases,  should  be  considered  as  here- 
tofore, as  giving  that  lease  priority  which  bears  the  prior 
date  of  execution  and  is  filed  with  the  papers  required, 
within  the  30-day  period. 

"An  examination  of  the  lease  to  David  Gunsburg  and 
the  Southwestern  Petroleum  Company  discloses  the  fact 
that  this  lease  was  filed  within  thirty  days,  in  accordance 
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with  the  regulations,  and  that  the  same  was  executed 
prior  to  the  lease  in  favor  of  Mr.  Anicker.  Concerning 
the  contention  of  Mr.  Anicker  that  the  date  of  filing  should 
be  regarded  as  the  date  of  priority,  which  carries  with  it 
the  contention  that  the  regulations  of  the  Secretary  of 
the  Interior  allowing  thirty  days  within  which  to  file  a 
lease  is  not  within  the  power  conferred  on  the  Secre- 
tary of  the  Interior,  under  the  law,  which  provides  in 
part  (Section  2,  Act  of  Congress  of  May  27,  1908  [35 
Stat.  L.  312]) :  'That  leases  of  restricted  lands  for  oil  and 
gas  mining  purposes  .  .  .  may  be  made  with  the  ap- 
proval of  the  Secretary  of  the  Interior  under  .rules  and 
regulations  provided  by  the  Secretaiy  of  the  Interior  and 
not  otherwise.'" 

After  upholding  the  right  of  the  iSecretary  of  the  Inte- 
rior to  make  rules  and  regulations  the  superintendent 
further  said: 

''The  Secretary  clearly  having  the  right  to  fix  a  reason- 
able peribd  ?rithin  which  time  lessees  may  and  must  file 
their  leases  for  approval,  it  follows  that  if  such  a  regula- 
tion is  made  all  lessees  must  receive  the- same  treatment, 
both  as  to  the  benefits  or  privileges  of  taking  the  time  al- 
lowed, or  on  the  contrary  the  penalty,  if  they  fail  to  com- 
ply with  the  regulation.  If  this  policy  was  not  followed, 
the  rule  mi^t  as  well  be  abolished,  but  this  would  lead  to 
many,  opportunities  of  double  dealing  on  behalf  of  both 
lessees  and  lessors.  It  being  almost  a  physical  impossi- 
bility to  execute,  complete  the  papers  and  file  leases  si- 
multaneously, a  reasonable  time  must  be  given.  The 
thirty-day  rule  has  been  in  effect  once  the  early  days  of 
oil  lease  development  in  the  Five  Tribes  and  persons  tak- 
ing l^ses  almost  imiversally  understand  that  the  date  of 
the  lease,  if  filed  within  the  thirty-day  period,  governs, 
instead  of  the  date  of  filing." 

"The  lease  of  Mr.  Anicker  must  also  be  di8apint>ved 
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not  because  be  was  in  any  way  delinquent  himself,  but  be- 
cause of  the  prior  lease  of  David  Gimsburg  and  the  South- 
western Petroleum  Company  filed  with  all  papers  re- 
quired within  even  a  shorter  period  than  that  allowed  by 
the  Department/' 

The  superintendent  concluded  that  the  lease  in  favor 
of  Anicker  should  be  disapproved,  and  the  lease  to  Guns- 
burg  and  Southwestern  Petroleum  Company  should  be 
approved. 

Upon  hearing  before  the  First  Assistant  Secretary  of 
the  Interior,  that  officer  reached  a  like  conclusion.  A  mo- 
tion to  reconsider  was  denied,  the  Secretary  concluding: 

^'If  there  were  any  advantage  in  the  prior  filing  of  a 
lease  which  was  entered  into  and  executed  after  another 
lease,  both  having  been  filed  at  the  agency  within  the 
time  required  by  regulation,  Anicker  would  have  that 
advantage.  The  Act  of  March  1,  1907  (34  Stat.  1026), 
makes  the  filing  at  Union  Agency  legal  notice.  Anicker's 
lease  is  stamped  as  filed  at  the  Agency  March  30,  1912. 
Until  approved  by  the  Secretary,  it  was  not  a  completed 
instrument  and  the  fact  of  its  having  been  recorded  in  a 
county  office  can  not  estop  the  Secretary  from  finding 
that  another  lease  regularly  executed  and  filed  is  more  for 
the  aUottee's  interest  and  better  entitled  to  approval." 

The  i^aintiff 's  bill  was  filed  upon  the  theory  that  the 
lease  to  Gunsburg  and  Southwestern  Petroleum  Company 
had  been  approved  by  the  Secretary  by  mistake  of  law, 
and  that,  but  for  the  mistake,  the  lease  of  plainti£f  would 
have  been  approved,  and  the  bill  sought  to  charge 
the  defendants  as  trustees  for  the  plaintiff,  and  to  re- 
quire an  assignment  of  the  lease  to  him.  The  District 
Court  held  against  complainant,  and  that  decree  was 
affirmed  by  the  Circuit  Court  of  Appeals.  226  Fed. 
Rep.  176. 

In  order  to  maintain  a  suit  of  this  sort  the  complainant 
must  establish  not  only  that  the  action  of  the  Secretary 
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was  wrong  in  approving  the  other  lease^  but  that  the 
complainant  was  himselC  entitled  to  an  approval  of  his 
lease,  and  that  it  was  refused  to  him  because  of  an  erro- 
neous ruling  of  law  by  the  Secretary,  BohaU  v.  DiOa, 
114  U.  S,  47- 

The  statutes  of  the  United  States  provide: 

Section  20  of  the  Act  of  April  26,  1906,  34  Stat.  145: 
"All  leases  and  rental  contracts,  except  leases  and  rental 
contracts  for  not  exceeding  one  year  for  agricultural  pur- 
poses for  lands  other  than  hotnesteads,  of  full-blood  al- 
lottees of  the  Choctaw,  Chickasaw,  Cherokee,  Creek,  and 
Seminole  tribes  shall  be  in  writing  and  subject  to  approval 
by  the  Secretary  of  the  Interior  and  shall  be  absolutely 
void  and  of  no  effect  without  such  approval:  .  .  . 
Provided  further^  That  all  leases  entered  into  for  a  period 
of  more  than  one  year  shall  be  recorded  in  conformity  to 
the  law  applicable  to  recording  instruments  now  in  force 
in  said  Indian  Territory." 

Section  2  of  the  Act  of  May  27,  1908,  35  Stat.  312: 
"That  leases  of  restricted  lands  for  oil,  gas  or  other  min- 
ing purposes,  .  .  .  may  be  made,  with  the  approval 
of  the  Secretaiy  of  the  Interior,  under  rules  and  regula- 
tions provided  by  the  Secretary  of  the  Interior,  and  not 
otherwise.    .    .    ." 

The  Act  of  March  1,  1907,  34  Stat.  1026:  "The  filing 
heretofore  or  hereafter  of  any  lease  in  the  office  of  the 
United  States  Indian  agent,  Union  Agency,  Muskogee, 
Indian  Territory,  shall  be  deemed  constructive  notice." 

Under  the  authority  to  make  rules  the  Secretary  of  the 
Interior  provided: 

"All  leases  shall  be  m  quadruplicate,  and,  with  the  pa- 
pers required,  shall  be  filed  within  thirty  days  from  and 
after  the  date  of  execution  by  the  lessor  with  the  United 
States  Indian  Agent  at  Union  Aj^ncy,  Muskogee,  Okla- 
homa." 

Whatever  may  be  the  effect  of  this  rule  providing  for 
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the  filing  of  leaseA  within  thirty  days  from  and  after  theu* 
execution,  in  view  of  the  requirements  of  the  statutes,  the 
lease  can  have  no  validity  without  the  Secretary's  ap- 
proval. The  protection  of  the  Indian's  rights  is  left  to 
the  Indian  Bureau  of  which  the  Secretary  is  the  head,  and 
the  courts  may  only  interfere  to  ptotect  the  rights  of  others 
when  they  are  invaded  by  clearly  unauthorized  action. 

Much  stress  is  placed  in  argument  upon  the  provisions 
of  §20  of  the  Act  of  April  26,  1906,  requiring  leases 
entered  into  for  a  period  of  more  than  one  year  to  be  re- 
corded in  conformity  with  the  law  requiring  the  record- 
ing €i  conveyanoes  in  force  in  the  Terntary;  and  upon  the 
Act  of  March  1,  1907,  providing  that  the  filing  of  the 
lease  in  the  office  of  the  Indian  Agency  shall  be  deemed 
constructive  notice.  An  elaborate  argument  is  based  on 
these  requirements>  and  the  statutes  of  Arkansas  in  force 
in  the  Territory  are  set  out  in  the  brief,  which,  it  is  con- 
tended, show  the  necessity  of  recording  such  instruments 
m  order  to  give  constructive  notice  to  persons  dealing' 
with  the  title.  But  these  requirements  do  not  relieve  the 
appellant  of  the  primary  difficulty  of  maintaining  this 
suit;  the  lack  of  a  showing  that  his  lease  would  have  been 
^>proved  but  for  a  mistake  of  law  which  resulted  in  the 
approval  of  the  lease  to  another. 

Hie  statute  is  plain  in  its  provisions — ^that  no  lease,  of 
the  character  here  in  question,  can  be  valid  without  the 
approval  of  the  Secretary.  Such  approval  rests  in  the 
exercise  of  his  discretion;  unquestionably  this  authority ' 
was  given  Uf  him  for  the  protection  of  Indians  against 
their  own  improvidence  and  the  designs  of  those  who 
would  obtain  their  property  for  inadequate  compensation. 
It  is  also  true  that  the  law  does  not  vest  arbitraiy  author- 
ity in  the  Secretary  of  the  Interior.  But  it  does  give  him 
poww  to  consider  tihe  advantages  and  disadvantages  of  the 
lease  presented  for  his  action,  and  to  grant  or  withhold 
approval  as  his  judgment  may  dictate. 
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There  is  nothing  in  this  record  to  show  that  approval 
of  the  appellant's  lease  has  been  given  by  the  Secretary 
as  required  by  the  statute.  On  the  contrary,  it  appears 
that  the  Secretary  approved  another  lease  of  the  same 
land,  and  has  withheld  his  approval  of  the  one  under 
which  the  appellant  claims.  The  Secretary  declares  in 
substance  in  the  finding  which  we  have  quoted,  being  his 
final  action  in  the  case,  that  the  prior  recording  of  one 
lease  does  not  abridge  his  authority  to  find  that  another 
lease,  regularly  executed  and  filed,  is  more  to  the  allottee's 
interest  and  better  entitled  to  approval.  It  does  not  ap- 
pear that  had  he  disapproved  the  Gunsburg  lease,  he 
would  have  approved  the  one  to  appellant,  and,  until 
this  aflBrmatively  appears,  appellant  has  no  standing 
which  permits  a  court  by  its  decree  to  award  the  leasehold 
to  him« 

We  find  nothing  in  this  record  to  indicate  that  the  Sec- 
retary of  the  Interior  has  exceeded  the  authority  which 
the  law  vests  in  him.  The  fact  that  he  has  given  reasons 
in  the  discussion  of  the  case,  which  might  not  in  all  re- 
spects meet  with  approval,  does  not  deprive  him  of  author- 
ity to  exercise  the  discretionary  power  with  which  by 
statute  he  is  invested.  United  States  ex.  reL  West  v. 
Hitchcock,  205  IT.  S.  80,  86,  86. 

It  follows  that  the  decree  of  the  United  States  Circuit 
Court  of  Appeals  must  be 

Affirmed* 
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GREAT  NORTHERN  RAILWAY  C50MPANY  v.  DON- 
ALDSON, ADMINISTRATRIX  OF  THOMS. 

XBBOR  TO  TRB  SUPREME  COURT  6f  THE  STATE  OF 
WASHINGTON. 

No.  172.    Argued  Jaauaiy  31,  1018.— Decided  Maith  4,  1018. 

Where  the  state  trial  and  supreme  courts  have  successively  found  suffi- 
cient evidence  of  negligence  to  sustain  a  verdict  {or  plaintiff  in  an 
action  under  the  Employers'  Liability  Act,  it  is  not  the  province  of 
this  court  to  wei{^  the  conflicting  evideooe  on  tiie  subject;  it  will  go 
no  farther  than  to  ascertain  that  thero  is  evidence  supporting  the 
verdict. 

The  Federal  Bmler  Inspection  Act,  c.  103,  36  Stat,  013,  is  a  "statute 
enacted  for  the  safety  of  employees/'  within  the  meaning  of  §  4  of 
the  Federal  Employera'  Liability  Act,  which  latter  eliminates  assump- 
tion of  risk  in  cases  where  tiie  violation  of  such  a  statute  contributes 
to  the  injury  or  death  of  the  employee. 

Where  there  was  evidence  tending  to  prove  that  a  locomotive  boiler 
which  eiploded  was  unsafe  in  that  the  button-heads  on  the  bolts  of 
the  crown-sheet  over  the  fire-box  were  unnecessarily  large,  and  sub- 
ject to  deterioration  from  oveiiieating,  when  oil  was  used  for  fuel; 
and  in  that  the  boiler  was  not  provided  with  fusible  safety  plugs  and 
had  an  accumulation  of  scale;  AsU,  that  a  request  for  an  instruction 
stating  that  no  safety  statute  was  applicable,  and  submitting  the 
question  of  assumed  risk,  was  inconsistent  with  §  4  of  the  Employers' 
Liability  Act  and  §  2  of  the  Boiler  Inspection  Act. 

The  court  instructed  to  the  effect  that  if  the  jury  believed  from  a  fair 
preponderance  of  the  evidence  that  the  boiler  itte  not  in  the  proper 
condition,  etc.,  defined  by  (  2  of  the  Boiler  Inspection  Act^  due  to 
the  defendant's  n^gence  in  any  of  the  respects  above  mentioned, 
there  would  be  no  assumption  of  risk,  but  that  if  it  was  in  such  con- 
dition, but  due  to  defendant's  negligence  was  defective  in  any  of 
such  respects,  and  the  employee  had  iEkctu3l  knowledge  of  such  de- 
fects or  th^  were  so  plainly  visible  that  in  the  reasonsble  exercise 
of  his  faculties  he  should,  and  xnight  be  presumed  to,  have  known 
them,  then  be  'assumed  the  risk.  HM,  more  favorable  to  the  defend- 
ant than  the  law  required. 
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Testimony  hM  not  to  fthow  an  ai^woval  by  federal  boiler  inspectorB  of 
the  use  of  the  large  type  of  button-head  on  an  oO-biuning  engine. 

When  a  feature  of  construction  renders  a  bofler  unsafe,  within  the 
definition  of  {  2  of  the  Boiler  Inspection  Act,  the  fact  that  it  lias  not 
been  disapproved  by  a  federal  inspector  does  not  absolve  the  carrier 
fiem  liability. 

89  Washington,  161,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  F.  0.  Darety,  with  whom  Mr.  E.  C.  Lindley  and 
Mr.  F.  F.  Brawn  were  on  the  briefs,  for  plaintiff  in  error. 

Mr.  Ja'^^es  McCabe,  with  whom  Mr.  Hyman  Zettler  and 
Mr.  John  C.  Higgins  were  on  the  brief,  for  defendant  in 
error. 

Mb.  JuancB  Day  delivered  the  opinion  of  the  court. 

Adaline  Donaldson  as  administratrix  of  the  estate  of 
Vance  H.  Thoms,  deceased,  brought  sruit  in  the  Superior 
Court  of  Snohomish  County,  Washington,  imder  the 
Federal  Employers'  Liability  Act,  to  recover  damages 
for  injuries  received  which  resulted  in  the  death  of  Vance 
H.  Thoms,  by  reason  of  a  bailer  explosion  upon  one  of  de- 
fendant's engmes  upon  which  decedent  was  employed  as 
anene^eer. 

The  charges  of  negligence,  in  the  amended  complaint 
alleged  to  have  resulted  in  the  injuiy  and  death  of  the  de- 
cedent, were :  That  the  boiler  on  tiie  engine  was  insufficient 
in  that: 

1.  The  button-heads  of  the  crown-bolts  of  the  boiler 
were  excessively  and  unnecessarily  large  and  consequently 
unduly  escpoeed  to  the  direct  heat  produced  by  the  oil* 
fuel  used  on  the  locomotive; 

2.  Tliat  the  boiler  was  not  provided  with  fusible  safety 
plugs; 
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3.  That  aeale  wae  negligently  aUowed  by  defendant 
eompenyy  its  officers  and  employees,  to  accumulate  upon 
the  crownHsheet  in  the  boiler. 

The  answer  of  the  company  denied  negligence,  and 
qieeifically  set  up  the  defense  of  contributoiy  negligence 
and  assumed  risk  on  the  part  of  the  deceased.  In  the 
trial  court  the  plaintiff  recovered  a  verdict  and  judgment, 
and  the  judgment  was  affirmed  in  the  Supreme  Court  of 
the  Sttfte  of  Washington.   89  Washington,  161. 

The  ground  ol  reversal  principally  urged  here  is  that 
the  testimony  did  not  warrant  a  recovery  by  the  plaintiff, 
and  when  properly  conadered  required  an  instruction  to 
the  jury  to  find  a  verdict  in  favor  of  the  company. 

An  examination  of  the  record  discloses  that  there  was 
testimony  tending  to  support  the  allegations  of  negligence 
set  fwth  in  the  amended  complaint.  That  the  engme 
upon  which  the  deceased  was  working  had  been  a  coal- 
burning  engine  but  that  at  the  time  of  the  explosion  the 
fuel  used  in  its  operation  was,  and  for  some  time  had  been, 
(h1.  That  the  button-heads  on  the  bolts  of  the  crow^i- 
sheet  at  the  top  of  the  fire-bcx  (this  sheet  also  formed  tltt 
bottcnn  of. the  water  compartment  over  the  fire-box), 
were  large  ones  when  the  engine  was  fired  with  coal,  and 
were  not  changed  with  the  change  of  fuel  from  coal  to  oil. 
That  these  buttonrheads  because  of  their  size  became 
overheated  when  oil  was  used  for  fuel,  resulting  in  the 
deterioration  and  weakening  of  the  strength  of  their  ma- 
terial, and  from  the  consequent  giving  away  of  the  button- 
heads,  the  crownHsheet  came  down  and  the  explosion  re- 
sulted. There  is  also  testimony  tending  to  show  that 
there  was  an  accumiilation  of  scale  and  a  want  of  use  of  ^ 
fusible  plugs. 

On  the  part  of  the  company  there  was  t^^stimony  tend- 
ing to  meet  and  refute  that  introduced  by  the  plaintiff, 
and  a  considerable  ^noimt  of  testimony  was  introduced 
tending  to  show  that  the  water  in  the  boiler  was  too  low, 
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thereby  causing  the  explosion  from  the  fault  of  the  de- 
ceased eng^eer  in  allowing  it  to  become  so.  There  was 
testimony  for  the  plaintiff  to  the  effect  that  the  water  was 
not  too  low  at  the  time  of  the  explosion.  The  trial  court 
sut)mitted  these  issues  to  the  jury^  with  the  result  that  a 
verdict  was  found  in  favor  of  the  plaintiff.  The  trial 
court  held  that  there  was  evidence  sufficient  to  sustain 
the  verdict^  and  refused  to  disturb  it.  The  Supreme 
Court  of  Washington  affirmed  the  judgment.  In  this 
situation  it  is  enough  to  say  that  it  is  not  the  province  of 
this  court  to  weigh  conflicting  evidence.  The  record  shows 
testimony  supporting  the  verdict,  and  that  is  as  far  as 
this  court  enters  upon  a  consideration  of  that  question. 

Complaint  is  made  that  the  trial  court  failed  to  give 
an  instruction  requested  by  the  company  as  to  assump- 
tion of  risk,  and  as  to  the  effect  of  the  Federal  Boiler  In- 
spection Act. 

Section  4  of  the  Federal  Employers'  Liability  Act  (35 
Stat.  65)  provides: 

''That  in  any  action  brought  against  any  common  car- 
rier imder  or  by  virtue  of  any  of  the  provisions  of  this 
Act  to  recover  damages  for  injuries  to,  or  the  death  of, 
any  of  its  employees,  such  employee  shall  not  be  held  to 
have  assumed  the  risks  of  his  employment  in  any  case 
where  the  violation  by  such  common  carrier  of-^tf  Stat- 
ute enacted  for  the  safety  of  employees  contributed  to  the", 
injury  or  death  of  such  employee/' 

That  the  Federal  Boiler  Inspection  Act  was  enacted 
for  the  safety  of  employees"  is  obvious.  S^lion  2  of  that 
act,  36  Stat.  913;  8  U.  S.  Comp.  Stats.  I9l6,  §  8631,  pro- 
vides: 

''That  from  and  after  the  first  day  of  July,  nineteen 
hundred  and  eleven,  it  shall  be  unlawful  for  any  conunon 
carrier,  its  officers  or  agents,  subject  to  this  Act  to  use  any 
locomotive  engine  propelled  by  steam  prwer  in  moving 
interstate  or  foreign  traffic  unless  the  boiier  of  said  loco- 


Digitized  by  VjOOQIC 


GREAT  NORTHERN  RY.  CX>.  v.  DONALDSON.    125 
121.  Opinion  of  the  Court. 

motive  and  appurtenances  thereto  are  in  proper  condition 
and  safe  to  operate  in  the  service  to  which  the  same  is 
put,  that  the  same  may  be  employed  in  the  active  service 
ol  such  carrier  in  moving  traffic  without  unnecessary  peril 
to  life  or  limb,  and  all  boilers  shall  be  inspected  from  time 
to  time  in  accordance  with  the  provisions  of  this  Act, 
and  be  able  to  withstand  such  test  or  tests  as  may  be  pre- 
scribed in  the  rules  and  regulations  hereinafter  provided 
for*" 

.  Counsel  for  the  company  at  the  trial  upon  assumed  risk 
requested  the  following  charge: 

.''You  are  instructed  that  even  where  an  employer, 
su^h  as  a  railroad  company,  is  negligent  in  the  construc- 
tion or  maintenance  of  its  tools  or  equipment,  such  as 
a  locomotive,  yet  an  employee  who  accepts,  or  continues 
his  employment,  knowing  of  the  existence  of  such  defects 
or  n^^Iigence,  and  knowing  the  danger  therefrom,  as- 
sumes the  risk  of  the  injiuy  to  himself  from  such  defects 
and  cannot  recover  if  he  is  injured  as  a  result  of  them. 
Hiis  would  not  be  true  in  the  present  case,  if  the  negli- 
gence or  defects  involved  some  violation  of  a  United 
States  statute,  but  there  is  no  evidence  of  any  violation 
of  such  a  statute  in  this  action,  so  that  the  rule  which  I 
haye  just  given  to  you  would  apply  in  this  case.  There- 
fore; even  if  you  find  that  the  defendant  company  had 
been  ne^igent  in  adopting  an  improper  type  of  bolt,  or 
in  failing  to  install  fusible  plugs,  or  in  some  other  partic- 
ular in  the  construction  or  maintenance  of  this  boiler, 
and  even  though  you  should  also  find  that  such  negligence 
caused  the  explosion,  still,  the  plaintiff  cannot  recover  in 
this  action,  if  you  should  also  find  that  the  deceased,  V. 
H.  Thoms,  was  familiar  with  the  type  of  construction 
used,  or  the  particular  form  of  negligence  involved,  and 
knew  the  danger  likely  to  arise  therefrom,  or  if,  in  the 
exercise  of  a  reasonable  care,  he  should  have  known  of 
these  things  prior  to  the  time  of  his  injury.'^ 


Digitized  by  VjOOQIC 


^^X 


126  OCTOBEll  TERM,   1917. 

Opiiiioii  of  the  Court.  246  U.  8. 

But  the  court  charged  upon  this  subject: 
'^Tou  are  mstructed  that  the  law  provides  that  it  shall 
be  unlawful  for  any  common  Carrie,  as  was  the  defend- 
ant, engaged  in  interstate  conmierce,  to  use  any  locomo- 
tive engine  propelled  by  steam  power,  unless  the  boiler 
of  the  locomotive  engine  and  appurtenances  therec^  are 
in  proper  condition  and  safe  to  operate  in  the  service  to 
which  the  same  is  put,  that  the  same  may  be  employed  in 
the  active  service  of  said  carrier  in  moving  traffic,  with- 
out unnecessary  peril  to  life  and  limb;  and  that  no  em- 
ployee shall  be  deemed  to  have  assumed  any  risk  of  death 
by  reason  of  any  locomotive  engine  operated  in  violation 
of  said  law,  and  that  no~  employee  injured  or  kiDed  by 
reason  of  a  locomotive  engine  operated  in  violation  of 
said  law  shall  be  held  to  have  been  guilty  of  contributoiy 


''Therefore,  if  you. shall  believe,  from  a  fair  preponder- 
ance of  all  the  evidence  in  the  case,  that  the  boiler  of  the 
locomotive  engine  No.  1902  or  the  appurtenances  therectf 
were  not  in  proper  condition  and  safe  to  operate  in  the 
active  service  of  the  defendant  in  moving  traffic  without 
unnecessary  peril  to  life  or  limb,  by  reason  of  the  negli- 
gence of  the  defendant,  in  any  one  or  more  of  the  three 
respects  alleged  in  the  complaint,  th^i  and  in  that  case 
Vance  H.  Thoms  assumed  no  risk  of  death  and  was  guilty 
of,  no  contributory  negligence,  and  the  affirmative  de- 
fenses must  fail. 

'^However,  if  such  boiler  and  appurtenances  were  in 
proper  condition  and  safe  for  such  use  in  moving  traffic, 
but  due  to  defendant's  negligence  were  defective  in  one 
or  more  of  the  respects  alleged  in  the  complaint  and 
Vance  H.  Thoms  had  actual  knowledge  of  such  defect  or 
defects,  or  such  defects  were  so  plamly  observable  that 
in  the  reasonable  exercise  of  his  faculties  he  should  have 
known  of  such  and  may  be  presumed  to  have  known 
thereof  and  the  dangers  that  surrounded  him,  then  Vance 
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H.  ThomB  aaBumed  the  risks  of  injury  and  the  plaintiff 
cannot  recover  in  this  action/' 

The  charge  requested  is  inconsistent  with  the  provi- 
sions of  §  4  of  the  Federal  Employers'  Liability  Act  and 
§  2  of  the  Boiler  Inspection  Act.  As  given  it  is  enough  to 
say  that  it  is  more  favorable  to  the  company  than  the 
law  requires.  See  Chesapeake  &  Ohio  Ry.  Co.  v.  ProffiM, 
241  U.  S.  462,  468. 

The  further  contention  is  that  the  effect  of  this  charge 
was  to  leave  to  the  jury  to  determine  the  type  of  boiler 
construction,  in  respect  to  the  use  of  the  large  button- 
heads  which  are  alleged  to  have  made  the  engine  unsafe 
to  operate.  And  it  is  contended  that  there  is  testimony 
tending  to  show  that  the  use  of  either  the  large  or  small 
kind  of  button-heads  was  approved  by  the  Federal  De- 
partment of  Boiler  Inspection.  Attention  is  directed  to 
the  testimony  of  an  expert  witness,  offered  by  the  defend- 
ant for  the  purpose  of  showing  that  low  water  was  the 
cause  of  the  explosion,  in  which  he  spoke  of  the  use  of 
the  button-heads  of  the  larger  and  also  of  the  smaller  or 
taperhead  kind,  and  was  asked  whether  the  United  States 
Government  made  certain  requirements  as  to  how  boil- 
ers and  engines  should  be  constructed,  to  which  he  an- 
swered: ''No.  Not  as  long  we  have  the  proper  factor  of 
safety."  .  .  .  "Th^  have  a  factor  of  safety,  and 
the  factor  of  safety  is  five  on  the  shell  of  the  boilers;  tha-t 
is  if  we  have  a  200. pound  pressure  boiler  it  should  stand 
up  to  a  test  of  1000  pounds;  five  to  one."  Asked  whether 
the  Government  inspects  engines  and  locomotives  in  gen- 
eral, he  answered :  "Yes,  by  the  United  States  inspectcMPs," 
and  that  there  was  a  standard  to  which  locomotives 
must  be  built  in  order  to  pass  inspection.  Asked  as  to 
the  type  of  the  crown-bolt  permitted,  he  answered  that 
dther  type  is  acceptable  when  prc^)erly  applied.  It  is 
evident  that  this  testimony,  whatever  might  be  its  effect, 
is  far  from  showing  an  approval  by  government  inq^ct- 
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ors  of  the  use  of  the  large  type  of  button-head  upon  an 
oil-burning  engme. 

Nor  can  we  agree  with  the  contention  of  the  phiJntiff 
in  error  that  so  long  as  the  large  button-bead  had  not  been 
disapproved  by  the  government  inspector  such  fact  is 
conclusive  of  the  sufficiency  of  the  type  in  use.  We  find 
nothing  in  the  Boiler  Inspection  Act  to  warrant  the  con- 
clusion that  there  is  no  liability  for  an  unsafe  locomotive, 
in  view  of  the  provisions  of  §  2  of  the  act,  because  some 
particular  feature  of  construction,  which  has  been  found 
unsafe,  has  not  been  disapproved  by  the  federal  boUer  in- 
spector. 

Other  errors  are  assigned;  so  far  as  they  are  open  here 
we  have  examined  these  assignments  and  find  in  none  of 
them  reason  for  the  reversal  of  the  judgment  of  the  Su- 
preme Court  of  Washington,  and  that  judgment  is 

Affirmed, 


EX  PARTE  SLATER,  PUBLIC  ADMINISTRATOR, 
.  ETC.,  PETITIONER. 

nrnnoN  fob  wbft  of  mandamus. 

No.  27,  Qrigiiial.     Argued  January  21,  1918.— Role  diaahafged 
Match  4,  IdlS. 

A  petition  for  mandamua  should  give  a  ooseet,  uncolored  statement 
^  of  the  matter  ooneeming  which  it  seeks  relief. 

The  function  of  mandamus,  when  directed  to  judicial  officers,  restated. 

The  right  of  substitution,  upon  the  death  of  a  party  to  a  suit  in  the 
District  Court,  depends  upon  recognized  legal  and  equitable  prin- 
ciples to  be  judicially  applied;  and  where,  after  due  hearing,. the  mo- 
ticm  18  denied,  the  rding,  if  erroneous,  may  be  corrected  upon  1^1^ 
but  it  cannot  be  reviewed  by  mandamus. 

By  decfee  in  a  pending  suit,  the  District  Court  directed  that  a  sum  in 
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the  reipBtiy  be  distributed  amcmg  several  solidtoiv  in  proportion  to 
^thdr  lespective  services  in  the  ease,  past  payments  to  be  eonsiderod, 
and  retained  con1»t>l  of  the  suit  and  fund  to  make  and  cany  out  the 
i4)portionment.  Sdd,  that  the  death  of  one  of  the  solicitors  sus- 
pended the  proceedings  until  someone  Ideally  capable  of  asserting 
and  defending  his  interest  could  be  substituted. 

Substitution,  formerly  effected  by  a  bill  of  revivor,  or  a  biD  of  that 
nature,  is  now  ordered  upon  motion  under  nem  Equity  Rule  45. 

Petition  dismissed. 

This  is  a  petition  for  a  writ  of  mandamus  againdt  the 
judge  of  the  District  Court  for  the  Eastern  District  cl 
Missouri  directing  the  revivor  in  the  petitioner's  name 
of  a  suit  in  equity.  The  facts,  about  which  there  is  no 
dispute,  are  these:  In  1916  the  District  Court  by  a  decree 
in  a  pending  suit  awarded  $95,770,  then  in  the  registry 
of  the  court,  to  five  solicitors  as  the  balance  due  to  them 
collectively  for  services  in  the  suit,  and  directed  that  this 
sum  be  apportioned  among  them  according  to  the  relative 
amount  and  value  of  the  services  of  each,  due  regard  be- 
ing had  for  payments  already  made.  Control  of  the  suit 
and  fund  was  retained  to  enable  the  court  to  make  the 
apportionment  and  carry  it  into  effect.  The  solicitors 
appeared  in  the  suit  and  while  proceedings  looking  to  an 
apportionment  were  pending  one  of  the  solicitors  died. 
He  was  a  resident  of  Texas  and  was  survived  by  a  widow 
and  son,  both  living  m  that  State.  By  his  will,  regularly . 
presented  for  probate  in  Texas,  his  entire  estate,  except- 
ing one  dollar  bequeathed  to  the  son,  was  devised  aiid  be- 
queathed to  the  widow,  and  she  was  named  as  sole  execu- 
trix. The  will  was  what  is  known  under  the  laws  of  Texas 
as  an  '^ independent"  will^  the  same  containing  a  direc- 
tion that  no  action  should  be  had  thereunder  other  than 
to  probate  it  and  to  return  an  inventory  and  appraise- 
ment. See  Tex.  Civ.  Stats.,  1914,  Art.  3362,  ef  sej.  After 
the  will  was  presented  and  while  it  was  awaiting  probate 
in  regular  course  the  court  in  Texas  appointed  the  widow 
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temporary  administratrix  and  directed  her  in  that  capac- 
ity to  take  charge  of  the  estate  and  do  whatever  was  nec- 
essary to  obtain  the  deceased's  portion  of  the  fund  await- 
ing distribution  in  the  District  Court.  She  qualified  as 
temporary  administratrix  and  as  such  presented  in  the 
suit  a  motion  asking  that  it  be  revived  by  substitutmg 
her  as  a  party  in  the  place  of  the  deceased.  A  few  days 
later  the  pubhc  administrator  of  St.  Louis,  Missouri,  act- 
ing under  an  order  of  the  probate  court  of  that  city,  pre- 
sented in  tlxe  suit  a  motion,  erroneously  styled  an  inter- 
vening petition,  asserting  that  he  was  the  deceased's  only 
legal  representative  in  Missouri  and  insisting  in  effect 
that  the  revivor  be  in  his  name. 

These  conflicting  motions  were  heard  together,  were 
argued  orally  and  in  elaborate  briefs  by  counsel  for  the 
respective  applicants  for  substitution,  and  were  consid- 
ered in  a  memorandum  opinion  wherein  the  judge,  after 
indicating  that  a  revivor  was  essential  and  that  the  ques- 
tion for  decision  was  as  to  which  of  the  two  applicants 
was  the  proper  party  to  be  substituted  in  the  place  of  the 
deceased,  reached  the  conclusion  that  the  revivor  should 
be  in  the  name  of  the  widow  as  temporary  administratrix. 
An  order  was  accordingly  entered  granting  her  motion 
and  denying  that  of  the  public  admiiustrator.  That  order 
was  dated  October  29,  1917. 

November  6,  1917,  the  will  was  regularly  admitted  to 
probate  in  Texas,  and  the  judgment  by  which  this  was 
done  contained  an  express  finding  that  there  was  no  debt 
to  be  paid  and  no  occasion  for  administration  upon  the 
estate.  The  widow  then  presented  in  the  suit  a  motion 
setting  up  the  probate  of  the  will  with  the  finding  made 
in  that  connection  and  insisting  that  this  and  the  terms 
of  the  will  operated  imder  the  laws  of  Texas  ^  to  invest 

*  The  ref^eooe  evidently  was  to  Article  dS02,  «ttpra,  and  to  Ar- 
tide  S235,  wiiieh  deolares,  "When  a  peESon  dies,  kaving  a  lawful  will, 
all  of  his  estate  devined  or  bequeathed  by  such  will  shall  vest  immedi- 
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her  in  her  individual  capadly  with  the  full  right,  title  and 
interest  of  the  deceased  in  the  fund  as  of  the  date  of  lus 
death.  The  motion  concluded  by  asking  for  an  order 
recognizing  and  substituting  her  in  her  individual  right 
as  the  successor  in  interest  and  title  of  the  deceased.  A 
hearing  was  had  upon  this  motion  and  the  same  was 
granted  November  19, 1017. 

That  was  the  date  on  which  this  court,  after  examining 
the  p^esent  petition  of  the  pubUc  administrator,  granted 
leave  to  file  the  same  and  ordered  that  a  rule  to  show 
cause  issue  against  the  defendant  judge. 

Mr.  George  E.  Wehstery  with  whom  Mr.  Wells  H.  Blod- 
geU,  Mr.  Henry  W.  Blodgett  and  Mr.  WaUar  N.  Fisher 
were  on  the  briefs,  for  petitioner: 

The  peremptoiy  writ  of  mandamus  should  issue  as 
prayed  because  the  petitioner  has  no  remedy  by  appeal. 
In  re  Connaway,  178  U.  S.  421 ;  Guian  v.  Liverpool  Ins.  Co., 
109  U.  S.  173;  Ex  parte  CtUting,  94  U.  S.  14;  Ex  parte 
RusseU,  13  Wall.  664;  Life  and  Fire  Ins.  Co.  v.  Wilson,  8 
Pet.  291.  The  order  denying  his  application  for  leave  to 
intervene  is  not  such  a  recognition  of  his  status  as  a  party 
to  enable  him  to  appeal.    Ex  parte  Cutting,  supra. 

The  interest  of  the  decedent  in  the  imdistributed  fund 
constituted  assets  subject  to  administration  in  Missouri, 
United  States  v.  TynddU,  116  Fed.  Rep.  820. 

The  mere  fact  that  in  denying  the  petitioner's  applica- 
tion for  leave  to  file  an  intervening  petition  the  respondent 
was  acting  judicially  does  not  defeat  a  resort  to  mandamus. 
In  re  Connaway,  supra;  Ex  parte  Breedlove,  118  Alabama, 
172;  Reynolds  v.  Clark,  95  Alabama,  570;  Wood  v.  Lewanee, 
.84  Michigan,  521;  Merrill,  Mandamus,  §  186.    Where  a 

ately  in  the  devisees  or  l^^tees/*  but  shall  be  "subject  in  their  hands 
to  the  payment  of  the  debts/*  if  any,  of  the  testator.  And  see  WiUcins 
V.  ElM,  106  U.  8.  256,  258;  also  Owinga  v.  HuU,  9  Pet.  607, 625.  and 
Fourth  Naikmal  BatUc  v.  Froficklyn,  120  U.  S.  747»  751. 
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person  desires  to  intervene  to  lay  claim  to  a  fund  in  court 
and  shows  a  prima  facie  right,  the  refusal  to  admit  him 
as  a  party  is  an  abuse  of  discretion  which  may  be  conected 
by  mandamus. 

Af r.  Jacob  Cfuunoffj  with  whom  Mr.  Daniel  G.  Taylor  and 
Mr.  George  C.  WiUson  were  on  the  brief,  for  respondent: 

The  interest  claimed  by  petitioner  is  technical,  not  sub- 
Htantial,  the  widow  being  the  real  party  in  interest. 

The  granting  or  denying  of  permission  to  intervene  is 
generally  within  the  discretion  of  the  lower  court,  and  this 
case  is  not  within  any  exception  to  that  rule.  People  v. 
SexUm,  37  California,  532;  Moan  v.  Welfard,  84  Virgmia, 
34;  White  v.  United  StateSy  1  Black,  501. 

The  question  of  whether  the  claim  of  decedent  had  a 
sUua  in  Missouri  was  a  judicial  question  with  the  deter- 
mination of  which  by  .respondeit  this  court  will  not  in- 
terfere by  mandamus.  Lee  v.  Abdy^  17  Q.  B.  Div.  309, 
312;  OuiOander  v.  HoweU,  35  N.  Y.  657,  661;  Jones  v. 
Merchants  National  Bank,  76  Fed.  Rep.  683;  Wilson  v. 
BeS,  20  Wall.  201. 

The  question  of  the  authority  of  petitioner  to  take 
charge  of  the  cause  of  action  was  a  judicial  question  and 
the  result  reached  by  respondent  was  not  an  abuse  of  his 
judicial  discretion. 

Mandamus  cannot  be  used  to  take  the  place  of  an  ap- 
peal or  writ  of  error,  even  though  no  appeal  or  writ  of 
error  is  given  by  law.  In  re  Rice^  155  U.  S.  396;  Crocker  v. 
Supreme  Court  JwticeSj  208  Massachusetts,  162,  164; 
In  re  Key,  189  U:  S.  84,  85. 

Mb.  JusncE  Van  Devantbr,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the  court. 

It  now  appears  that  the  petition  i^ves  an  inadmissible 
coloring  to  the  matter  in  respect  of  which  it  seeks  relief. 
We  say  this  because  the  petition  implies  that  the  court 
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did  not  coQfiider  but  siuxunarily  ]:ejected  the  public  ad- 
miiustrator's  motion  for  a  revivor  in  his  name^  whereas 
in  fact  the  court  heard  oral  argument  on  the  motion^  gave 
time  for  filing  and  recdved  briefs  thereon,  and  ultimately 
denied  the  motion  for  i^sasons  given  in  a  memorandum 
opinion.  The  petition  makes  no  reference  to  this;  neither 
does  it  mention  the  conflicting  motion  by  the  temporary 
administratrix  which  was  heard  at  the  same  time,  dealt 
with  in  the  same  memorandum  opinion  and  granted  by 
the  same  order  that  denied  the  public  administrator's 
motion.  These  matters  and  the  subsequent  proceedings 
are  all  brou^^t  to  our  attention  by  the  return,  the  accur 
racy  of  which  is  not  questioned. 

When  the  unwarranted  coloring  of  the  petition  is  put  • 
aside  and  what  actually  was  done  is  considered  in  its  true 
light,  it  is  manifest  that  the  situation  is  not  one  in  which 
a  writ  of  mandamus  will  lie* 

Of  course,  the  death  of  one  of  the  parties  having  an  in- 
terest in  the  fund  operated  to  suspend  the  proceedings 
for  its  apportionment  until  some  one  legally  capable  of 
asserting  and  def^iding  that  interest  should  either  come 
<Nr  be  brought  into  the  suit  in  the  place  of  the  deceased. 
Formerly  such  a  substitution  was  effected  through  a  bill 
of  revivor  or  a  bill  of  that  nature,  210  U.  S.  526,  Rule  56; 
Story's  Equity  Pleadings,  9th  ed.,  §§  354,  356,  364;  but 
the  new  Equity  Rules  provide  that  the  court  may,  "upon 
motion,  order  the  suit  to  be  revived  by  the  substitution 
of  the  proper  parties."  226  U.  S.  661,  Rule  45.  Whether 
a  particular  applicant  for  substitution  is  the  proper  party 
is  a  question  for  the  court  to  determine,  just  as  is  the 
question  whether  a  particular  suit  is  brought  by  or  against 
the  proper  party.  In  either  case  the  question  is  to  be  re- 
solved by  applying  recognized  legal  and  equitable  prin- 
ciples to  the  facts  in  hand;  in  other  words,  by  an  exercise 
of  the  judicial  function.  If  the  suit  be  one  which  may  be 
revived,  as  where  the  cause  of  action  or  claim  in  contro- 
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ver^  survives,  revivor  in  the  name  of  the  proper  party 
is  a  matter  of  right,  and,  if  it  be  denied,  the  denial  may  be 
reviewed  and  corrected  upon  appeal.  Clarke  v.  Matiieuh 
son,  12  Pet.  164;  Terry  v.  Sharon,  131  U.  S.  40, 46;  Credits 
Commutation  Co.  v.  United  States,  177  U.  S.  311,  316^16; 
Mackayev.  Mallory,  79  Fed.  Rep.  1,  2;  Minot  v.  MasHn, 
95  Fed.  Rep.  734,  739;  United  States  Trust  Co.  v.  Chicago 
Terminal  Co.,  188  Fed.  Rep.  292,  296;  Western  Union 
Telegraph  Co.  v.  United  States  &  Mexican  Trust  Co.,  221 
Fed.  Rep.  645,  552. 

When  the  two  conflicting  motions  for  revivor  were  pp^r 
sented  it  devolved  upon  the  cotul  to  consid^  and  decide 
which,  if  either,  of  the  applicants  was  entitled  to  substi- 
tution. A  full  hearing  was  had  and  in  regular  course  the 
court  ruled  that  one  applicant  was  and  the  other  was  not 
the  proper  party,  and  then  entered  an  order  reviving  the 
suit  accordingly.  That  was  a  judicial  act  done  in  the  ex- 
ercise of  a  jurisdiction  conferred  by  law,  afid  even  if  er- 
roneous, was  not  void  or  open  to  collateral  attack,  but 
only  subject  to  correction  upon  appeal. 

"The  accustomed  office  of  a  writ  of  mandamus,  iii^ieB 
directed  to  a  judicial  officer,  is  to  compel  an  exercise  of 
existing  jurisdiction,  but  not  to  control  his  decision.  It 
does  not  lie  to  compel  a  reversal  of  a  decision,  either  in- 
terlocutory or  final,  made  in  the  exercise  of  a  lawful  juris- 
diction, especially  where  in  regular  course  the  decision 
may  be  reviewed  upon  a  writ  of  error  or  an  appeal."  Ex 
parte  Roe,  234  U.  S.  70,  73;  In  re  Riee,  156  U.  S.  396,  403; 
In  re  Key,  189  U.  S.  84;  Ex  parte  Park  Square  Automobile 
Station,  244  U.  S.  412. 

Upon  the  present  petition  therefore  we  cannot  consider 
the  merits  of  the  ruling  upon  the  confficting  motions  or 
the  relative  bearing  of  the  subsequent  proceedings  whereby 
the  widow  in  her  individual  ri^t  was  substituted  as  the 
successor  in  interest  and  title  of  the  deceased. 

Rule  discharged;  petition  dismissed. 
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INTERNATIONAL   PAPER   COMPANY   v,   COM- 
MONWEALTH OF  MASSACHUSETTS- 

EBBOB  TO  THS  SXJPBEME  JUDICIAL  COUBT  OF  THE  STATE  OF 
MASSACHUSBnB* 

Na  733.    Aigiied  October  10,  1017.— Deekiad  Manih  4»  lOU. 

The  principles  laid  down  in  We^em  Union  Tekuraph  Co.  v.  KanacM, 
216  U.  S.  1,  and  other  cases,  limiting  the  power  of  a  State  in  respect 
of  license  fees  ot  excise  taxes  imposed  on  foreign  (sister  state)  corpo- 
rations doing  inteiBtate  as  well  as  local  buainesBy  are  restated  and 
resffinned. 
A  license  fee  or  excise  of  a  given  per  cent,  of  the  par  value  oi  the 
entire  authorised  capital  stock  of  a  foreign  coiporation  doing  both 
local  and  interstate  business  and  owning  property  in  several  States, 
tested,  as  it  must  be,  by  its  essential  and  practical  operation  rather 
tiian  by  its  f<mn  or  local  characterisation,  is  a  tax  on  the  entire 
buflineaB  and  property  of  the  corporation,  and  is  unconstitutional 
and  void,  both  as  an  illegal  burdening  of  interstate  commerce, 
'and  ais  a  dqirivation  of  property  without  due  process  of  law. 
The  immunity  of  interstate  commerce  from  state  taxation  is  universal 
and  covers  every  class  of  such  commerce,  including  that  conducted 
by  merchants  and  trading  companies  no  less  than  what  is  done  by 
common  carriers. 
As  req)ect8  the  power  of  a  State  to  tax  property  beyond  its  jurisdio 
ti<m  belonging  to  a  foreign  corporation,  it  is  of  no  moment  whether 
the  corporation  be  a  carrier  or  a  trading  company,  for  a  State  is 
wholly  without  power  to  impose  such  a  tax. 
Massachusetts  Stats.,  1014,  c.  724,  §  1,  as  construed  by  the  Supremo 
Judicial  Court,  removed  the  maximum  limit  fixed  by  Stats.,  1009, 
c.  400,  Pt,  III,  §  56,  so  that  the  two  conjointly  exact  a  single  tax 
Immi  on  the  par  value  of  the  entire  authorized  cajMtal  stock  of 

i  the  foreign  corporation,  of  1/50  of  1%  of  the  first  $10,000,000,  and. 

I  1/100  of  1%  of  the  excess.    Hddy  that,  so  changed,  the  law  in  its 

I  essential  and  practical  operation   is  like  those  held  invalid   in 

Watem  Union  Telegraph  Co,  v.  Kansas^  supra,  and  other  cases 

!  cited,  including  Looney  v.  Crane  Co.,  245  U.  S.  178;  and  that  a  tax 

exacted  under  it  for  the  privil^s^  of  doing  local  business,  from  a 
tt^&gn  corporation  largely  engaged  in  interstate  eommeroe,  and 
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whose  property  and  business  were  largely  in  other  States,^  was  void. 
Bailie  Mimng  Co.  v.  MasmuikuaeUB,  231  U.  S.  68,  distingnWied. 
228  Maasaehusetts,  101,  reversed. 

Thb  case  is  stated  in  the  opinion. 

Mr.  Charles  A.  Snow,  with  whom  Mr.  Frank  T.  Benner 
and  Mr.  WiUiam  P.  Everts  were  on  the  brief  ^  for  plaintiff 
in  error.    See  po^j  149. 

Mr.  WiUiam  Harold  Hitchcock,  Assistant  Attorn^ 
Gtoeral  of  the  State  of  Massachiisetts,  with  whom  Mr. 
Henry  C.  AtlwiU,  Attorney  General  of  the  State  of  Mas- 
sachusetts, was  on  the  brief,  for  defendant  in  error. 

As  plaintiff  in  error  could  not  complain  of  the  oripnal 
tax,  the  only  question  raised  by  this  record  is  whether 
Stats.,  1914,  c.  724,  by  increasing  the  amount  by  1/100 
of  1%  of  its  authorized  capital  exceeding  ten  million  dol- 
lars, namely,  by  the  amount  of  13,500,  turns  the  excise, 
so  far  as  this  corporation  is  conceined,  into  an  unconsti- 
tutional exaction,  either  in  whole  or  in  part. 

In  Baltic  Mining  Co.  v.  Massachusetts,  231  U.  S.  68, 
this  court  adopted  the  conclusion  that  the  original  tax 
imposed  by  the  Statute  of  1909  was  not  a  property  tax 
but  an  excise,  in  the  determination  of  which  the  author- 
ized capital  of  the  corporation  is  used  only  as  a  measure 
(pp.  84,  87).  This  measure  the  court  stated  to  be  "in 
itself  lawful,  without  the  necessary  effect  of  burdening  in- 
terstate commerce."  Obviously,  the  additional  tax  im- 
posed by  the  new  statute  is  of  precisely  the  same  charac- 
ter. As  the  pliuntiff  in  error  is  conducting  a  purely  local 
business  separable  from  its  interstate  commerce,  and  as 
it  is  thus  within  the  power  of  Massachusetts  to  impose 
an  excise  upon  it,  for  the  privilege  of  engaging  in  that 
business,  to  be  measured  by  its  authorized  capital  stock, 
it  necessarily  follows  that  the  whole  authorized  capital 
may  be  so  used  in  all  cases  without  reference  to  the 
amoimt.    We  must  assume  that  we  are  dealing  with  a 
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subject  of  taxation  entirely  within  the  power  of  the  State; 
otherwise,  the  corporation  would  not  be  subject  to  the 
original  lunited  excise  tax. 

The  Statute  of  1914  thus  has  to  do  merely  with  the 
amount  of  the  tax  in  cases  which  admittedly  come  within 
the  power  of  the  State  to  tax  tp  some  extent.  That  in 
such'cases  a  tax  may  be  levied  at  a  given  percentage  of 
the  entire  authorized  capital  stock  of  a  corporation,  with- 
out reference  to  where  its  property  is  located  or  whether 
such  property  is  within  the  jurisdiction  of  the  State  or 
not,  is  well  established  by  the  decisions  of  this  court. 
Pembina  Consolidated  Silver  Mining  Co.  v.  Pennsylvania, 
125  U.  S.  181,  186;  Horn  Silver  Mining  Co.  v.  New  York, 
143  U.  S.  305,  314,  315,  817;  Kaneae  City  Ac.  Ry.  Co.  v. 
Kansas,  240  U.  S.  227;  Kansas  City  Ac.  R.  R.  Co.  v.  SfXUs, 
242  U.  S.  Ill;  Pick  &  Co.  v.  Jordan,  169  California,  1, 
244  U.  S.  647;  HamiUUm  Co.  v.  MassachuseUs,  6  Wall 
632;  Society  for  Savings  v.  CoUe,  6  Wall.  694;  FKnl  v. 
Stone-Tracy  Co.,  220  U.  S.  107;  United  States  Express  Co. 
v.  Minnesota,  223  U.  S.  335;  PvUman  Co.  v.  Adams,  189 
U.  S.  420;  AUen  v.  PvUman  Co.,  191  U.  S.  171. 

The  foregoing  decisions  and  many  others  cited  therein 
plainly  demonstrate  that,  if  a  State  may  impose  a  tax 
upon  a  ^ven  subject  of  taxation,  it  may  increase  that  tax 
to  the  fullest  extent  permitted  by  its  constitution. 

It  was  early  recognized  that  "the  power  to  tax  in- 
volves the  power  to  destroy."  McCuUoch  v.  Maryland, 
4  Wheat.  316,  431.  And  this  necessary  consequence  of 
the  existence  of  the  right  to  tax  is  the  real  basis  of  many 
of  the  limitations  which  this  court  has  held  were  placed 
by  the  Federal  Constitution  on  the  powers  of  the  States. 
Jt  was  on  this  ground  that  it  was  held  that  a  State  cannot 
to  any  extent,  no  matter  how  sCght,  impose  a  tax  upon 
any  activities  of  the  Federal  Government.  This  also  was 
essentially  the  doctrine  on  which  the  power  of  the  States 
to  tax  interstate  commerce  was  denied. 
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It  necessarily  follows  from  this  doctrine  that,  if  a  sub- 
ject-matter of  state  taxation  plainly  exists,  the  State  un- 
less forbidden  by  its  own  constitution  may  tax  that  sub- 
ject-matter to  the  point  of  destruction.  If  a  corporation 
engaged  in  interstate  commerce  is  also  conducting  a  local 
business  ''real  and  substantial  and  not  so  connected  with 
interstate  conrnxeroe  as  to  render  a  tax  upon  it  a  burden 
upon  interstate  business"  {Baltic  Mining  Co.  v.  Massa- 
chusettB^  at  p.  86),  a  State  has  power  to  tax  this  business 
to  the  fullest  extent,  even  to  the  extent  of  compelling  the 
corporation  to  give  it  up.  PvUman  Co.  v.  Adams,  189  U. 
S.  420,  422.  This  was  plainly  recognized  by  this  court  in 
AUen  V.  PuUman  Co.,  191  U.  S.  170,  181. 

The  additional  tax  imposed  upon  the  plaintiff  in  error 
by  the  Statute  of  1914  does  not  upon  the  particular  facts 
of  this  case  have  the  necessary  effect  of  burdening  its  in- 
terstate commerce. 

The  tax  does  not  deny  to  the  plaintiff  in  error  the  equal 
protection  oi  the  laws.  It  has  acquired  no  permanent 
property  within  the  Stat  ;  there  has  been  no  discriminar 
tion  against  it  in  the  increase  of  its  tax. 

Mr.  Malcolm  Donald,  by  leave  of  court,  filed  a  brief  as 
amicus  curim,  attacking  the    .w  of  1914. 

Mr.  Justice  Van  Devanter  delivered  the  oiunion  of 
the  court. 

This  is  a  suit  by  a  New  York  corporation  to  recover 
the  amount  of  an  excise  tax  assessed  against  it  in  Mas- 
sachusetts for  the  year  1915  and  paid  under  protest,  the 
right  of  recovery  being  predicated  on  the  asserted  inva- 
lidity of  the  tax  under  the  commerce  clause  of  the  Con- 
stitution and  the  due  process  clause  of  the  Fourteenili 
Amendment.  The  tax  is  also  assailed  on  other  grounds 
which  will  be  passed  without  particular  notice.  The  case 
is  set  forth  in  an  agreed  statement,  in  the  light  of  which 
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the  state  court  has'sustained  the  tax.  228  MassachusettB, 
101.  The  Massachusetts  statutes  under  which  the  tax 
was  imposed  are  as  follows: 

St.  1909,  c  490,  Part  HI,  §  56.  "Every  foreign  corpo- 
ration shall,  in  each  year,  at  the  time  of  filing  its  annual 
certificate  of  condition,  pay  to  the  treasurer  and  receiver 
general,  for  the  use  of  the  commonwealth,  an  excise  tax 
to  be  assessed  by  the  tax  commissioner  of  one  fiftieth  of 
one  per  cent  of  the  par  value  of  its  authorized  capital 
stock  as  stated  in  its  annual  certificate  of  conditi(Hi;  but 
the  amount  of  such  excise  tax  shall  not  in  any  one  year 
exceed  the  sum  of  two  thousand  dollars."   * 

St.  1914,  c.  724,  §  1.  "Every  foreign  corporation  sub- 
ject to  the  tax  imposed  by  section  fifty-six  of  Part  III  of 
chapter  four  hundred  and  ninety  of  the  acts  of  the  year 
nineteen  himdred  and  nine  shall  in  each  year,  at  the  time 
of  filing  its  annual  certificate  of  condition,  pay  to  the 
treasurer  and  receiver  general  for  the  use  of  the  common- 
wealth, in  addition  to  the  tax  imposed  by  said  seeticm 
fifty-six,  an  excise  tax  to  be  assessed  by  the  tax  commis- 
sioner of  one  one  hundredth  of  one  per  cent  of  the  par 
value  of  its  authorized  capital  stock  in  excess  of  ten  mil- 
lion dollars  as  stated  in  its  annual  certificate  of  condition." 

The  facts  shortly  stated  are  these:' The  company,  as 
before  indicated,  is  a  New  York  corporation.'  Its  author- 
ized capital  stock,  on  which  the  tax  was  computed,  is 
$45,000,000.  Its  total  assets  are  not  less  than  $39,000,000 
or  $40,000,000,  of  which  not  more  than  1%  per  cent,  are 
located  or  invested  in  Massachusetts.  Its  authorized 
and  actual  business  is  manufacturing  and  selling  paper, 
in  which  connection  it  operates  23  paper  mills, — 1  in 
Massachusetts  and  22  m  other  States.  The  output  of 
its  mills  is  sold  by  it  in  both  interstate  and  intrastate  com- 
merce, principally  the  former.  In  Massachusetts  it  main- 
tains a  selling  ofiice  where  two  salesmen,  with  a  book- 
keei^ng  and  clerical  force,  negotiate  sales  of  a  part  of  the 
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output  to  consumers  in  the  New  England  States,  subject  to 
t^ig' approval  of  the  home  office  in  New  York.  About  86 
per  tent,  of  the  sales  negotiated  through  this  selling  office 
are  in  interstate  commerce  and  the  remainder  are  local 
to  Massachusetts.  The  sales  are  made  largely  throuf^ 
long-term  contracts  with  proprietors  of  newspapers 
whereby  the  company  engages  to  supply  their  needs  from 
its  mills  and  from  the  output  in  transit  at  the  time.  No 
stock  of  goods  is  kept  on  hand  in  Massachusetts  from 
which  current  sales  are  made.  The  executive  and  finan- 
cial offices  of  the  company  are  in  New  York,  and  none  of 
its  corporate  or  business  activities  aie  carried  on  in  Mas- 
sachusetts save  as  is  here  indicated.  It  pays  local  property 
taxes  in  Massachusetts  on  its  real  and  personal  property 
located  there.  In  1915  the  assessed  value  of  such  prop- 
erty was  $472,000  and  the  tax  paid  thereon  was  $8,118. 
The  tax  in  question  was  in  addition  to  the  property  tax 
and  amounted  to  $5,500.  It  was  imposed,  so  the  state 
court  holds,  as  an  annual  excise  for  the  privilege  of  doing 
a  local  business  within  the  State. 

While  the  testation  under  which  the  tax  was  assessed 
and  collected  was  enacted  in  part  in  1909  and  in  part  in 
1914,  its  operation  and  validity  must  be  determined  here 
by  considering  it  as  a  whole,  for  the  opinion  of  the  state 
court  not  only  holds  that  the  ''maximum  limitation"  put 
on  the  tax  by  the  part  first  enacted  "is  removed"  by  the 
other,  but  treats  the  two  parts  as  exacting  a  single  tax 
based  on  the  par  value  of  ''the  entire  authorized  capital" 
and  computed  as  to  ten  million  dollars  thereof  at  the  rate 
of  one  fiftieth  of  one  per  cent,  and  as  to  the  excess  at  the 
rate  of  one  one  hundredth  of  one  per  cent. 

Cases  involving  the  validity  of  state  legislation  of  this 
character  often  have  been  before  this  court.  The  stat- 
utes considered  have  differed  greatly,  as  have  the  circum- 
stances in  which  they  were  applied,  and  the  questions 
presented  have  varied  accordingly.    In  disposing  of  these 
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questions  there  hiks  been  at  times  some  diversity  of  opin<- 
ion  among  the  members  of  the  court  and  some  of  the  de- 
cisions have  not  been  in  full  accord  with  others.  But  the 
general  principles  which  govern  have  come  to  be  so  well 
established  as  no  longer  to  be  open  to  controversy. 

The  subject  was  extensively  considered  in  Western  Un- 
ion Telegraph  Co.  v.  Kansas,  216  U.  S.  1.  A  statute  of 
Kansas  was  there  in  question.  As  construed  by  the  state 
court;  it  required  a  foreign  corporation  doing  an  interstate 
and  local  business  in  that  and  other  States  to  pay  a  license 
fee  or  excise  of  a  given  per  cent,  of  its  authorisned  capital 
for  the  privilege  of  conducting  a  local  business  in  that 
State.  After  reviewing  the  earlier  decisions  this  court 
pronounced  the  statute  invalid  as  being  repugnant  to  the 
commerce  clause  of  the  Constitution  and  the  due  process 
clause  of  the  Fourteenth  Amendment.  In  that  and  two 
other  cases  {PTiUman  Company  v.  Kansas,  216  U.  S.  56^  and 
Ludwig  v.  Western  Union  Telegraph  Co.,  216  U.  S.  146), 
which  were  before  the  court  at  the  same  time,  it  was  held : 

1.  The  power  of  a  State  to  regulate  the  transaction  of 
a  local  busmess  within  its  borders  by  a  foreign  corporar 
tion, — ^meaning  a  corporation  of  a  rister  State, — ^is  not  un- 
restricted or  absolute,  but  must  be  exerted  in  subordim^ 
tion  to  the  limitations  which  the  Constitution  places  on 
state  action. 

2.  Under  the  commerce  clause  exclusive  power  to  reg- 
ulate interstate  commerce  rests  in  Congress,  and  a  state 
statute  which  either  dh*ectly  or  by  its  necessary  operation 
burdens  such  commerce  is  invalid,  regardless  of  tiie  pur- 
pose with  which  it  was  enacted. 

3.  Consistently  with  the  due  process  clause,  a  State 
cannot  tax  property  belon^g  to  a  foreign  corporation  and 
neither  located  nor  used  within  the  confines  of  the  State. 

4.  that  a  foreign  corporation  is  partly,  or  even  chiefly, 
engaged  in  interstate  commerce  does  not  prevent  a  State 
in  which  it  has  property  and  is  doing  a  local  buaness  from 
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taxing  that  property  and  imposing  a  license  fee  or  excise 
in  respect  of  that  bufiiness,  but  the  State  cannot  require 
the  corporation  as  a  condition  of  the  right  to  do  a  local 
business  therein  to  submit  to  a  tax  on  its  interstate  busi- 
ness or  on  its  property  outside  the  State. 

5.  A  license  fee  or  excise  -of  a  given  per  cent,  of  the  en- 
tire authorized  capital  of  a  foreign  corporation  doing  both 
a  local  and  interstate  business  in  several  States,  although 
declared  by  the  State  imposing  it  to  be  merely  a  charge 
for  the  privilege  of  conducting  a  local  business  therein, 
is  essentially  and  for  every  practical  purpose  a  tax  on  the 
entire  business  of  the  corporation,  including  that  which 
is  interstate,  and  on  its  entire  property,  including  that 
in  other  States;  and  this  because  the  capital  stock  of  the 
corporation  represents  all  its  business  of  every  class  and 
all  its  property  wherever  located. 

6.  When  tested,  as  it  must  be,  by  its  substance — its 
essential  and  practical  operation — ^rather  than  its  form 
or  local  characterization,  such  a  license  fee  or  excise  is 
unconstitutional  and  void  as  illegally  burdening  inter- 
state commerce  and  also  as  wanting  in  due  process  be- 
cause laying  a  tax  on  property  beyond  the  jurisdiction 
of  the  State. 

True,  those  were  cases  where  the  business,  interstate 
and  local,  in  which  the  foreign  corporation  was  engaged 
was  that  of  a  common  carrier.  But  the  immunity  of  in- 
terstate commerce  from  state  taxation  is  not  confined  to 
what  is  done  by  the  carriers  in  such  commerce.  On  the 
contrary,  it  is  universal  and  covers  every  class  of  inter- 
state commerce,  including  that  conducted  by  merchants 
and  trading  companies.  And  as  respects  the  power  of  a 
State  to  tax  property  b^ond  its  jurisdiction  belonging  to 
a  foreign  corporation,  it  is  of  no  moment  whether  the  cor- 
poration bft  a  carrier  or  a  trading  company,  for  a  State 
is  wholly  witnout  power  to  impose  such  a  tax. 

Our  last  decision  on  the  subject  was  given  during  the 
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present  term  in  Lwney  v.  Crane  Company,  345  U.  S,  178. 
The  case  was  orally  argued  a  second  time  at  (Mir  request 
and  was  much  considered.  It  involved  the  validity  of  n 
Texas  statute  which,  as  construed  by  the  state  court  of 
last  resort;  required  a  foreign  corporation  as  a  condition 
to  engaging  in  local  business  in  that  State  to  pay  a  per- 
mit tax  based  on  its  entire  authorized  capital  and  a  fran- 
chise tax  based  on  its  outstanding  capital  plus  its  surplus 
and  undivided  profits.  The  foreign  corporation  complain- 
ing of  these  taxes  was  a  manufacturi^ig  and  trading  com- 
pany extensively  engaged  in  interstate  and  local  com- 
merce, principally  the  former,  in  several  States,  including 
Texas.  It  maintained  an  agency  in  that  State  and- had  a 
large  supply  depot  at  one  point  therein  and  a  ware- 
house at  another.  Of  its  gross  sales  and  receipts  for  the 
year  preceding  the  suit  not  more  than  2V$  per  cent.— 
$1,019,750— had  any  relation  to  Texas  and  of  this  ajy- 
proximately  one-half  was  interstate  in  character.  The 
assessed  value  of  its  property  in  the  State  was  $301,179, 
upon  which  it  paid  the  usual  odvalofein  tax. 

Applying  what  was  held  in  Western  Union  Telegraph 
Co.  V.  Kansas,  supra,  and  the  two  other  cases  before  dted, 
this  court  unanimously  pronounced  the  Texas  statute  in- 
valid as  placing  ^'direct  burdens  on  interstate  commerce" 
and  taxing  ''property  and  rights  which  were  wholly  be- 
yond the  confines  of  the  State  and  not  subject  to  its  ju- 
risdiction." Then  turning  to  Baltic  Mining  Co.  v.  Mas^ 
sachtLsctts,  231  U.  S.  68;  St.  Louis  Southwestern  Ry.  Co.  v. 
Arkansas,  235  U.  S.  350;  Kansas  City,  Fort  Scott  &  Mem- 
phis Ry.  Co.  V.  Kansas,  240  U.  S.  227,  and  Kansas  City, 
Memphis  &  Birmingham  R.  R.  Co.  v.  Stiles,  242  U.  S,  HI, 
which  were  relied  on  as  practically  overruling  Western 
Union  Telegraph  Co.  v.  Kansas  and  kindred  cases,  the 
court  pointed  out  that  the  former  contained  express  state- 
ments that  they  were  not  intended  to  limit  the  authority 
of  the  latter,  and  further  said  of  the  former,  p.  189: 


Digitized  by  VjOOQIC         — 


144  OCTOBER  TERM,  1017. 

Opinioii  of  the  Court  246  U.  8. 

''In  the  first  jdaoe  it  is  apparent  in  each  of  the  cases 
that  as  the  statutes  under  consideration  were  found  not 
to  be  on  their  face  inherently  repugnant  either  to  the 
commerce  or  due  process  clause  of  the  Constitution,  it 
came  to  be  considered  whether  by  their  necessary  opera- 
tion and  effect  they  were  repugnant  to  the  Constitution 
in  the  particulars  stated,  and  this  inquiry  it  was  expressly 
pointed  out  was  to  be  governed  by  the  rule  long  ago  an- 
nounced in  Pa9ldl  Telegraph  Cable  Co.  v.  Adams,  155  U. 
S.  688,  608,  that  'The  substance  and  not  the  shadow  de- 
termines the  validity  of  the  exercise  of  the  power/  In 
the  second  place,  in  making  the  inquiry  stated  in  all  of 
the  caseS)  the  compatibility  of  the  statutes  with  the  Con- 
stitution which  was  foimd  to  exist  resulted  from  partic- 
ular provisions  contiuned  in  each  of  them  which  so  qual- 
ified and  restricted  their  operation  and  necessarily  so 
limited  their  effect  as  to  lead  to  such  result.  These  con- 
ditions related  to  the  subject-matter  upon  which  the  tax 
was  levied,  or  to  the  amount  of  taxes  in  other  respects 
paid  by  the  corporation,  or  limitations  on  the  amount  of 
the  tax  authorised,  when  a  much  larger  amount  would 
have  been  due  upon  the  basis  upon  which  the  tax  was  ap- 
parently levied.  It  is  thus  manifest  on  the  face  of  all  of 
the  cases  that  th^  in  no  way  sustained  the  assumption 
that  because  a  violation  of  the  Constitution  was  not  a 
large  one  it  would  be  sanctioned,  or  that  a  mere  opinion 
as  to  the  degree  of  wrong  which  would  arise  if  the  Consti- 
tution were  violated  was  treated  as  affording  a  measure 
of  the  duty  of  enforcing  the  Constitution. 

''It  follows,  therefore,  that  the  cases  which  the  argu- 
ment relies  upon  do  not  in  any  manner  qualify  the  gen- 
eral principles  expounded  in  the  previous  cases  upon 
which  we  have  rested  our  conclusion,  since  the  later  cases 
rested  upon  particular  provisions  in  each  particular  case 
which  it  was  held  caused  the  general  and  recognized  rule 
not  to  be  applicable.'' 
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That  case  and  those  which  it  followed  and  reaflSrmed 
are  fully  decisive  of  this.  The  statutes  then  and  now  in 
question  differ  only  in  immaterial  details,  and  the  circum- 
stances of  their  application  or  attempted  application  are 
essent^'ally  the  same.  In  principle  the  cases  are  not  dis- 
tinguishable. 

.  In  holding  otherwise  the  state  court  failed  to  observe 
the  restricted  and  limited  groxmds  of  our  rulings  in  Baltic 
Mining  Co.  v.  MasaackusMa  and  the  o^her  cases  dealt 
with  and  distinguished  in  the  excerpt  just  quoted  from 
our  opinion  in  Loaney  v.  Crane  Company.  True^  the  tax 
sustained  in  Baltic  Mining  Co.  v.  Mas^achuaeUs  was  im*- 
posed  under  the  first  of  the  statutes  now  in  question, 
the  one  of  1909;  but  at  that  time  the  statute  placed  a 
maximum  limit  on  the  amount  of  the  tax  which,  as  shown 
m  that  and  other  cases,  was  a  material  factor  in  the  deci- 
sion. This  Ihnitation,  as  the  state  court  holds,  was  '^re- 
moved^'  by  the  statute  of  1914,  which  also  made  a  partial 
reduction  in  the  tax  rate.  Since  then  the  tax  has  bem 
assessed  on  the  par  value  of  ''the  entire  authorized  cap- 
ital'' at  one  fiftieth  of  one  per  cent,  up  to  $10,000,000  and 
at  one  one  hundredth  of  one  per  cent,  for  the  excess. 
Accepting  the  state  court's  view  of  the  change  wrought 
by  the  later  statute,  it  is  apparent  that  dnce  1914  the 
Massachusetts  law  has  been  in  its  essential  and  practical 
operation  like  those  held  invalid  in  1910  in  Weatem  Union 
Telegraph  Co.  v.  Kansas;  PuUman  Co.  v.  KanaaSj  and 
Lvdwig  v.  Western  Union  Telegraph  Co.,  and  like  that 
held  invalid  at  the  present  term  in  Looney  v.  Crane  Com- 
pany. 

What  has  been  said  sufficiently  shows  that  the  tax  in 
question  should  have  been  declaimed  unconstitutional  and 
void  as  placing  a  prohibited  burden  on  interstate  com- 
merce and  laid  on  property  of  a  foreign  corporation  lo- 
cated and  used  beyond  the  jurisdiction  of  the  State. 

Jtidoment  reused. 
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LOCOMOBILE  COMPANY  OF  AMERICA  t^.  COM- 
MONWEALTH OF  MASSACHUSETTS. 

URBOB  TO  THX  SUTBEMB  JUDICIAL  C0X7BT  OF  THS  8TJkTB  OF 
MAfiaACHUSBTIS. 

No.  734.    AigiMd  Ootob«r  19. 1917.— DacUed  March  4^  1918. 

An  emae  tax  of  a  dwdgnated  per  cent,  of  entire  authoriied  capital, 
impoaed  on  a  foreign  corporation  for  the  privilege  of  doing  local 
busineaB  in  Maasachuaetta,  hM^  void,  upon  the  authority  of  Inter" 
national  Paper  Co.  v.  MaeeadtmeeUet  a$Ue,  135,  and  caaea  thm  died. 

228  MaaMchuaetta,  117,  vevened. 

Thb  case  is  stated  in  the  opinioiu 

Mr*  Charles  A.  Snow,  with  whom  Mr.  Frank  T.  Benner 
and  Mr.  WHKam  P.  EtmU  were  on  the  brief,  far  plaintiff 
in  eiTor* 

Mr.  William  HarM  Hitchcock,  Asostant  Attorney  Gen- 
eral of  the  State  of  Massachusetts,  with  whom  Mr.  Henry 
C.  AttunU,  Attorney  General  of  the  State  of  Massachusetts, 
was  on  the  brief,  for  defendant  in  eixor. 

Mb.  Jusncs  Van  Devantbb  delivered  the  opinion  of 
the  court. 

An  excise  tax  of  $1,300  imposed  on  a  West  Virginia 
corporation  for  doing  a  local  business  in  Massachusetts 
during  the  year  1015  is  here  in  question.  The  state  court 
sustained  it.  228  Massachusetts,  117.  The  corporation 
is  engaged  in  manufacturing  in  Connecticut  and  sells  its 
manufactured  articles  extensively  in  interstate  commerce. 
It  does  both  an  interstate  and  a  local  business  in  Mas- 
sachusetts.  Each  is  of  considerable  volume,  but  the  inter- 
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state  is  much  the  larger,  although  this  k  not  material. 
The  tax  is  of  a  designated  per  cent,  of  the  entire  author- 
ized capital,  and  was  imposed  after  the  maximum  limit 
named  in  St.  1909,  c.  490,  Part  III,  §  56,  was  removed  by 
St.  1914,  c.  724,  §  1.  Afi  thus  changed  the  statute  is  in 
its  essence  and  practical  operation  faidistinguishable  from 
those  adjudged  invalid  in  Western  Union  Telegraph  Co. 
V.  Kamas,  216  XJ.  S.  1;  PvUman  Company  v.  Kansas,  216 
U.  8.  56;  Ludmg  v.  Weetem  Union  Telegraph  Co.,  216  U. 
S.  146,  and  lAkmeg  v.  Crane  Company ,  245  U.  S.  178. 
Tins  we  have  just  decided  in  International  Paper  Co.  v. 
Maeeackueetts,  ante,  135. 

Judgment  reveraed. 


CHENEY  BROTHERS  COMPANY  KT  AL.  v.  COM- 
MONWEALTH OF  MASSACHUSETTS. 

XBBOB  TO  THB  8XJPKIMB  JUDICIAL  C0I7BT  OF  THJB  STATE  OF 
MA88ACI1  USlffiTtt. 

No.  13.    Aiioed  April  90, 1916;  iwiored  to  dookot  for  leaiguroent  May  21, 
1917;  rawgned  Oelober  19,  1917.— Decided  March  4,  1918. 

MaesaohiMeMB  State.,  1909,  c.  490,  Pt.  Ill,  S  56,  imposed  an  annual 
eaKdee  upon  every  foreign  corporation,  for  the  privilege  of  doing 
looal  burineaB,  of  1/50  of  1%  of  the  par  value  of  its  authorised  cap- 
ital atoek,  flul^iect,  however,  to  a  manmum  limit  of  62,000.00. 
Heldt  valid,  as  applied  to  corporations  doing  local  as  well  as  inter- 
stftte  business,  upon  the  authority  of  BaUic  Mining  Co,  v.  Mas- 
tackumUs,  231 U.  8.  68.  Iniematiomd  Paper  Co.  v.  MassachuaeUs, 
anie,  185,  distinguished. 
The  following  activities  are  hdd  to  constitute  local  business,  affording 
haees  for  the  tax: 

1.  Keqrng  up  a  stock  of  repair  parts  at  a  place  of  business,  and 
nqyptjring  and  selling- them,  in  part  locally,  to  users  of  machines 
made  by  the  corporation  in  another  State  and  sold  in  interstate 
commerce.   Case  of  LanaUm  Monotype  Co. 
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2.  Repairing  automoUles  made  in  anoth^  State  and  dispoeed 
of  in  interstate  oommerce,  and  selling  second-hand  automobUes 
taken  in  exchange  for  new  ones  so  disposed  of.  Case  of  Loomto- 
bile  Co.  of  America. 

3.  Where  a  corporation,  to  promote  local  trade  in  its  product' 
manufactured  in  another  State  and  sold  in  interstate  oommerae 
to  wholesalers,  maintained  a  local  office  with  agents  who  solicited 
orders  from  local  retailers  and  turned  them  over  to  local  whole- 
salers, who  filled  them  and  were  paid  by  the  retailers.  Case  of 
Northwestern  Consolidated  Milling  Co. 

4.  Where  a  holding  company  had  an  office  in  the  taxing  State, 
pursuant  to  its  articles,  where  it  held  stockhotders'  and  direetofs' 
meetings,  kept  corporate  records  and  acoounts,  received  and  de- 
posited in  bank  regular  dividends,  and  paid  the  money,  less 
salaries  and  expenses,  regulariy  as  dividends  to  its  stockholders. 
Case  of  Copper  Range  Co. 

5.  Maintaining  a  local  office,  pursuant  to  corporate  articles, 
where  proceeds  of  operations  in  another  State  are  received,  de- 
posited locally,  distributed  to  shardtolders,  less  salaries  and  ex- 
penses, and  where  directors  hoU  their  regular  meeting?,  elect  of- 
ficers and  manage  the  general  business  of  the  corporation.  Oaee 
of  Champion  Copper  Co. 

The  fact  that  a  local  business  stimulates  interstate  business  and  that 
its  abandonment  would  have  the  opposite  effect,  does  not  make  it 
any  the  less  local.   Case  of  LoeomebiU  Co.  of  America. 

Where  a  foreign  corporation  maintains  and  employs  a  local  office, 
with  a  stock  of  samples  and  a  force  of  office  and  traveling  sales* 
men,  .merely  to  obtain  orders  locally  and  in  i)tiier  States,  subject 
to  ai^roval  by  its  home  office,  for  its  goods  to  be  shipped  di- 
rectly'to  the  customers  from  its  home  State,  the  business  is  part 
of  its  interstate  commerce  and  not  subject  to  local  excise  taxi^ 
tion.  Case  of  Cheney  Brothers  Co.  And  the  acti<m  of  such  of- 
fice in  obtaining  orders  from  customers  rending  in  the  home  State 
of  the  corporation  and  in  transmitting  them  to  the  home  State 
where  they  are  approved  and  filled,  is  interstate  intercourse, 
not  local  business  in  the  State  where  the  office  is  estaUiriied. 
Id. 

k  State  may  impose  a  different  rate  of  taxatbn  upon  foreign  corpora^ 
tions  for  the  privilege  of  doing  local  business  than  it  imposes  upon 
the  primary  franchises  of  its  own  corporations;  and,  by  merely  per- 
mitting or  licensing  a  foreign  corporation  to  engsge  te  k)cal  business 
and  acquire  local  property,  it  does  not  sutvsnder  or  abridge,  gnoad 
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8oeh  ooiponitioii,  to  pofwer  to  duoge  and  revise  to  taxing  «ystem 
and  tax  rates.  Hence,  where  a  foreign  corporation  aequiied  real 
property  and  specially  improved  it  at  laige  cost,  but  still  the 
property  was  such  that  the  investment  might  be  retrieved  if  need  be, 
hddf  that  a  subsequent  increase  in  its  excise  without  corresponding 
change  in  the  tax  bearing  on  domestic  corporations  would  not  deny 
it  the  equal  protection  of  tte  laws.  Southern  Ry.  Co.  v.  Qreene, 
^16U.8.400,diBtiQgadied.  Caae  oi  WkUe  Co. 
218  Maooachupetto,  658,  reversed  in  part  and  affirmed  in  part* 

Thb  case  is  stated  in  the  opinion. 

Mr.  Charles  A.  Snow,  with  whom  Afr.  WiOiam  P.  Everts 
was  on  the  briefSi  for  plaintiffs  in  error: 

A  "fluctuating^^  percentage  excise  measuzed  by  the  en- 
tire capital  stock  of  a  foreign  corporation  engaged  in 
transacting  interstate  and  domestic  commerce  at  the  same 
places  and  through  the  same  instrumentalities,  id  uncon- 
stitutional xmder  the  commerce  clause  and  void,  although 
it  professes  to  be  imposed  exclusively  for  the  i»rivilegp  ot  * 
transacting  local  business.  Western  Utdon  Telegraph  Co. 
V.  Kansas,  216  U.  S.  1;  Puaman  Co.  v.  Kansas,  216  U.  S- 
56;  Ludwig  v.  Western  Union  Telegraph  Co.,  216  U.  Q.  146; 
Western  Union  Telegraph  Co.  v.  Andrews,  216  U.  S.  165; 
Atditson,  Topeka  &  Santa  Fe  Ry.  Co.  v.  O'Connor,  223  U.  S. 
280;  Flint  v.  Ston^Trdey  Co.,  220  U.  S.  107, 163;  Oklahoma 
V.  WeiOs,  Fargo  d:  Co.,  223V.  S.  203;  Kansas  City  &C.R.R. 
Co.  V.  StOes,  242  U.  S.  Ill;  Piek  A  Co.  v.  Jordcm,  169 
California,  1, 244  U.  S.  647;  Crane  Co.  v.  Looney,  218  Fed. 
Rep.  260. 

The  principles  of  the  WeeUm  Union  Cases  were  not  con- 
fined to  gtia«i-public  corporations,  but  esctended  broadly 
to  all  classes  of  trading  corporations  conducting  con- 
jointly both  interstate  and  domestic  commerce  at  the 
same  places  and  through  the  same  mstrumentalities. 
BdUic  Mining  Co.  v.  Massachusetts,  231  U.  S.  68,  86; 
Kansas  City  &c.  Ry.  Co.  v.  Kansas,  240  U.  S.  227,  234, 
235.    They  did  not  decide  that  only  indispensable  and 
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inseparable  incidents  to  interstate  commerce  ate  pny- 
tected;  nor  that  such  an  excise  is  constitutional  if  the  com- 
pany may  voluntarily  abandon  its  local  business  without 
serious  damage  to  its  interstate  commerce;  nor  that  a 
direct  burden  on  such  conmiei'ce  must  be  shown.  They 
require  only  a  burd^d.  If  the  necessary  operation  and  ef- 
fect is  to  burden  interstate  commeroe,  it  is  unccHistitu- 
tional. 

The  Western  Union  decisions  were  not  distinctly  and 
consciously  placed  upon  the  ground  that  the  tax  was  a 
fluctuatmg  percentage  tax,  but  the  Kansas  tax  was  in 
fact  such. 

BdUic  Mining  Co.  v.  MoBaachusetts,  mpra,  did  not 
modify  these  principles,  but  was  decided  upon  its  q)eciAl 
facts;  for  the  court  found  that  the  Baltic  Comj)any  did 
not,  like  the  Western  Union  Company,  conduct  interstate 
and  domestic  business  at  the  same  places  and  throu(^  the 
same  instrumentalities.  As  applied  to  the  B^Jtic  Com- 
pany, the  Massachusetts  statute  was  sustained.  Here 
the  facts,  as  applied  to  the  present  companies,  are  totally 
different,  although  the  statute  is  the  same.  No  attempt 
was  made  in  the  BaUic  Case  to  differentiate  the  terms  of 
the  Kansas  and  Massachusetts  statutes.  Nor  could  any 
substantial  distinction  have  been  established,  because 
of  the  fact  that  other  companies  not  then  before  the  court 
were,  totally  exempted  from  taxation  beyond  a  12,000  ex- 
cise, representing  1/50  of  1%  pn  a  capitalization  of  ten 
million  dollars.  The  companies  there  under  considera- 
tion were  subjected  to  a  ' 'fluctuating"  percentage  tax, 
increasing  in  exact  proportion  to  every  dollar  of  addi- 
tional capital  used  in  or  required  for  extensions  of  inter- 
state business.  The  Kansas  and  Massachusetts  statutes 
being  identical  in  all  material  respects,  the  Baltic  decision 
must  rest  upon  its  special  facts.  The  vital  fact  there  ap- 
pearing was,  as  stated  by  the  court,  that  each  of  the  cor- 
porations in  question  was  carrying  on  a  purely  local  and 
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domestic  business  qtute  separate  from  its  interstate  trans- 
actions. It  clearly  did  not  profess  to  hold  that,  while  a 
''fluctuating^'  tax  is  bad,  if  without  liAuts,  it  is  valid,  if 
within  a  maximum  wiiich  had  not  been  reached  by  any 
company  before  the  court,  and  which  can  be  attained  only 
by  the  largest  companies.  Ncnr  was  the  decision  at  all 
based  on  the  consideration  that  two  thousand  dollars  is 
a  small  amount  or  that  it  is  a  reasonable  tax.  [Discussing 
and  explaining  Kansas  City  Ac.  By.  Co.  v.  Komos,  240 
U.  S.  227.1 

Althouf^  the  Massachusetts  excise,  as  applied  to  the 
present  companies,  is  condemned  by  the  Western  Union 
decisions,  the  same  result  would  follow  under  the  earlier 
cases.  Philadelphia  A  Southern  S.  S.  Co.  v.  Pennsyhama, 
122  U.  S.  326;  AUen  v.  Puttman  Co.,  191  U.  S.  171. 

The  amount  of  an  excise  of  this  description  must  bear 
some  fair  and  reasonable  relation  to  the  value  of  the  priv- 
ilege of  conducting  local  business,  and  be  levied  upon 
some  reasonable  basis.  U.  S.  Express  Co.  v.  Minnesota, 
223  U.  S.  335,  348;  Fargo  v.  Hart,  193  U.  S..490;  Western 
Union  Telegraph  Co.  v.  Kansas,  216  U.  S.  1,  42;  Mar- 
ami  Ac.  Co.  v.  CommcnweailOi,  218  Massachusetts,  658, 
567. 

An  excise  which  operates  with  inequality  because  of 
its  improper  basb  is  unreasonable  and  void  under  the 
commerce  clause. 

An  fair  and  reasonable  incidents  to,  and  all  instrumen- 
talities of,  interstate  commerce  are  protected  ekjually 
with  the  commerce  itself.  They  need  not  be  indispensa- 
ble, reasonably  necessaiy,  or  inseparable  incidents  or 
instrumentalities,  as  required  by  the  court  below.  Local 
offices  and  agents  used  for  interstate  commerce  thus  are 
protected,  whether  they  are  indispensable  or  not.  Mc- 
CM  V.  CcJUfomia,  136  TJ.  S.  104;  Norfolk  A  Western  R. 
R.  Co.  V.  Pennsiflvania,  136  U.  S.  114;  Western  Uniofi 
Cases,  supra;  Rearick  v.  Penneylvania,  203  U.  S.  507; 
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Stockard  v.  Morgan,  185  U.  S.  27;  CaldmU  v.  North  Car- 
olina, 187  U.  S.  622;  Crenshaw  v.  Arkansas,  227  U.  S. 
389. 

The  Massachusetts  excise  denies  equal  protection  to 
the  White  Company,  within  the  doctrine  of  Southern  Ry. 
Co.  V.  Greene,  216  U.  S.  400. 

It  denies  equal  protection  of  the  laws  to  all  the  fitkoaller 
and  poorer  corporations  having  a  capitalization  less  than 
ten  million  dollars,  because  they  are  discriminated  against 
by  the  exemption  from  taxation  of  capital  b^ond  that 
amount.    It  violates  the  dye  prodtes  clause. 

Mr.  WiUiafn  Harold  Hitchcock,  Assistant  Attoroey 
General  of  the  State  of  Massachusetts,  with  whom  Mr. 
Henry  C.  AttwiU,  Attorney  General  of  the  State  of  Mas- 
sachusetts, was  on  the  briefs,  for  defendant  in  error. 

Mr.  Jusncs  Van  DEVANTSi^delivered  the  opinion  of 
the  court. 

We  here  are  concerned  with  an  excise  tax  imposed  by 
Massachusetts  in  1913  on  each  of  seven  foreign  corpora- 
tions on  the  ground  that  each  was  doing  a  local  business 
in  the  State.  Objections  to  the  tax  based  on  the  com- 
merce, clause  of  the  Constitution  and  the  due  process  and 
equal  protection  clauses  of  the  Fourteenth  Amendment 
were  overruled  by  the  state  court.  218  Massachusetts, 
558.  The  tax  was  unposed  under  St.  1909,  c.  490,  Part 
III,  §  56,  before  the  nuuumum  limit  wto  removed  by  St. 
1914,  c.  724,  §  1,  and  in  that  respect  the  case  is  like  Baltie 
Mining  Co.  v.  MaeeachuaeUa,  231  U.  S.  68,  and  unlike 
Infemalionql  Paper  Co.  v.  Maesachuaetta,  ante,  135. 
Whether  in  other  respects  it  is  like  Baltic  Mining  Co.  v. 
Maaaachusetts  is  the  matter  to  be  determined,  and  this 
requires  that  the  business  done  by  each  of  the  seven  cor- 
porations be  considered. 
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Chbnst  Brothers  Compant 

TJAb  18  a  Coimecticut  corporatioii  whose  general  busi- 
nesB  IB  manufaetoriiig  and  selling  silk  fabrics.  It  main-- 
tains  in  Boston  a  seUiag  office  with  one  office  saleflinan 
and  four  other  salesmen  who  travel  throu{^  New  England. 
The  salesmen  solicit  and  take  orders,  subject  to  approval 
by  the  home  office  in  Connecticut,  and  it  ships  directly 
to  the  purchasers.  No  stock  of  goods  is  kept  in  the  Bos- 
ton office,  but  only  samples  used  in  soliciting  and  taking 
orders.  Copies  and  records  of  orders  are  retained,  but 
no  bookkeeping  is  done,  and  the  office  makes  no  ooileo- 
tions.  The  salesmen  and  the  office  rent  are  paid  directly) 
from  Connecticut  and  the  other  expenses  of  the  office  are 
paid  from  a  small  deposit  kept  in  Boston  for  the  pispoee. 
No  other  business  is  done  in  the  State. 

We  do  not  perceive  anything  in  this  that  can  be  re- 
garded as  a  local  business  as  distinguished  from  interstate 
commerce.  The  maintenance  of  the  Boston  office  and  the 
diq>lay  therein  of  a  supply  of  samples  are  in  furtherance 
of  the  company's  interstate  business  and  have  no  other 
purpose.  like  the  employment  of  the  salesmen,  they 
are  among  the  means  by  which  that  business  is  carried 
on  and  share  its  immunity  from  state  taxaticm.  McCaU 
v.  CaHfamia,  136  U.  S-  104;  Norfolk  &  Western  R.  R.  Co. 
V.  PenMyhania,  136  U.  S.  114;  Crenshaw  v.  Arkansas, 
227  U.  S.  389;  Rogers  v.  Arkansas,  227  U.  S.  401.  Nor  is 
the  situation  changed  by  inferring,  as  the  state  court  did, 
that  orders  from  customers  in  Connecticut  sometimes 
are  tak^  by  salesmen  connected  with  the  Boston  office 
and,  after  transmission  to  and  approval  by  the  home  of- 
fice, are  filled  by  shipments  from  the  company's  mill  in 
Connecticut  to  such  customers.  In  such  cases  it  doubts 
less  is  true  that  the  resulting  sale  is  local  to  Connecticut, 
but  the  action  of  the  Boston  office  in  receiving  the  order 
and  transmitting  it  to  the  home  office  partakes  more  of 
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the  nature  of  interstate  intercourse  than  of  business  iocai 
to  Massachusetts  and  affords  no  basis  for  an  excise  tax 
in  that  State.  Intematianal  Textbook  Co.  v.  Pigg,  217  U. 
S.  91,  106-107.  We  think  the  tax  on  this  company  was 
essentiaUy  a  tax  on  doing  an  interstate  business  and 
therefore  repugnant  to  the  commerce  clause. 

LaNSTON  MONOTTPID  COMPANY 

This  is  a  Virpnia  corporation  which  makes  typesetting 
machines  in  Philadelphia  and  sells  them  in  interstate 
commerce.  It  has  a  place  of  business  in  Massachusetts 
where  it  keeps  on  hand  a  stock  of  the  several  parts  of  its 
machines  likely  to  be  required  for  purposes  of  repair. 
The  stock  is  replenished  weekly  and  the  parts  are  sold 
extensively  to  those  who  use  the  machines  in  that  and  ad- 
jacent States. 

It  is  apparent,  as  we  think,  that  a  considerable  portion 
of  the  business  of  selling  and  supplying  the  repair  parts 
is  purely  local  and  subject  to  local  taxation. 

Locomobile  Company  of  America 

This  West  Virginia  corporation  conducts  an  automobile 
factory  in  Connecticut  and  sells  its  automobiles  in  inter- 
state commerce.  It  does  an  extensive  local  business  in 
Massachusetts  in  repairing  cars  of  its  own  make  after  they  * 
are  sold  and  in  use,  and  also  in  selling  second-hand  cars 
taken  in  partial  exchange  for  new  ones.  This  local  busi- 
ness has  some  influence  on  the  volume  of  interstate  busi- 
ness done  by  the  company  in  the  State,  and  its  abandon- 
ment would  tend  to  reduce  'the  purchases  there  of  the 
company's  automobiles.  But  this  does  not  make  it  any 
the  less  a  local  business.  It  must  be  judged  by  what  it 
is  rather  than  by  its  influence  op  another  business.  See 
Delawarej  Lackawanna  &  Western  R.  R.  Co.  v.  YvrhmU^ 
238  U.  S.  439,  444-445. 
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N0BTBWE8TEBN  Consolidated  Miluno  Cohpant 

This  c(»npaiiy  was  incorporated  under  the  laws  of 
Minnesota,  operates  flour  mills  there,  and  selb  the  flour 
to  wholesale  dealers  throughout  the  country.  It  has  an 
office  in  Massachusetts  where  it  employs  several  salesmen 
for  the  purpose  of  inducing  local  tradesmen  to  carry  and 
deal  in  its  flour.  These  salesmen  solicit  and  take  <»ders 
from  retail  dealers  and  tUm  the  same  over  to  the  nearest 
wholesale  dealer,  who  fills  the  order  and  is  paid  by  the  re- 
tailer. Thus  the  salesman,  althouf^  not  in  the  onploy  of 
the  wholesaler,  is  selling  flour  for  him.  Of  course  this  is  a 
domestic  business,— inducing  one  local  merchant  to  buy  a 
particular  class  of  goods  from  another,— and  may  be 
taxed  by  the  State,  regardless  of  the^  motive  with  which 
it  is  conducted. 

GOPKBB  RaNQX  CoifBANT 

This  is  a  Michigan  corporation  whose  articles  ot  asso- 
ciation contemplate  that  it  shall  have  an  office  in  Boston. 
It  is  a  holding  company  and  owns  various  corporate 
stocks  and  bonds  and  certain  mineral  lands  in  Michigan. 
Its  activities  in  Massachusetts  consist  in  holding  stock- 
holders' and  directors^  meetings,  keeping  corporate  records 
and  financial  books  of  accoimt,  receiving  monthly  divi*- 
dends  from  its  holdings  of  stock,  depositing  the  money  in 
Boston  banks  and  paying  the' same  out,  less  salaries  and 
expenses,  as  dividends  to  its  stockholders  three  or  four 
times  a  year.  The  exaction  of  a  tax  for  the  exercise  of 
such  coiporate  faculties  is  within  the  power  of  the  State. 
Interstate  commerce  is  not  affected. 

Champion  Cojppsr  .Company 

This  is  another  Michigan  corporation  which  maintains 
an  office  in  Boston  pursuant  to  a  provision  in  its  articlee 
of  association.    It  deposits  the  proceeds  of  its  mining  and 
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smeltmg  business  in  Michigan  in  Boston  banks  and,  after 
paying  salaries  and  expenses,  distributes  the  balance  in 
dividends  from  its  Boston  office.  The  management  of 
its  mine  is  under  the  control  of  a  general  manager  in  Mich* 
igan  and  he  in  turn  is  under  the  control  of  the  company's 
directors.  The  meetings  of  the  latter,  which  occur  sev- 
eral times  in  a  year,  are  held  in  the  Boston  office.  At 
these  meetings  the  directors  receive  reports  from  the 
treasurer  and  general  manager,  vote  dividends,  elect  of- 
ficers, and  authorize  the  execution  of  deeds  and  the  like 
for  lands  in  Michigan.  These  corporate  activities  in 
Massachusetts  are  not  interstate  commerce  and  may  be 
made  the  basis  of  an  excise  tax  by  that  State. 

White  Company 

This  is  an  Ohio  corporation  which  is  conducting  a  busi- 
ness, conceded  to  be  local,  in  Massachusetts.  On  being 
admitted  to  do  business  therein  it  acquired  two  pieces 
of  land  in  Boston  and  at  large  cost  q)eciaUy  improved 
and  adapted  them  for  use,  the  one  as  an  automobile  serv- 
ice station  and  the  other  as  a  garage.  A  subsequent 
change  in  the  statute  made  the  excise  tax  more  onerous 
than  before,  without,  as  it  is  said,  any  corresponding 
change  being  made  in  the  law  relating  to  domestic  corpo- 
rations. In  these  circumstances  the  company  insists  that 
by  the  imposition  of  the  tax,  as  defined  in  Uie  statute  of 
1900,  it  Is  denied  the  equal*  protection  of  the  laws,  and  it 
relies  on  Sauihem  Ry.  Co.  v.  Greene,  216  U.  S.  400.  In 
overruling  this  objection  the  state,  court  said,  218  Mas- 
sacluisetts,  579: 

''The  real  estate  acquired  by  this  petitioner  is  of  a  kind 
adapted  to  a  very  considerable  and  increasing  business, 
in  which  there  is  general  competition.  The  storage  and 
care  ctf -automobiles  and  the  performance  of  neoessaiy 
service  for  their  repair,  maintenance  and  operation  is  a 
widespread  business  in  wliich  large  amounts  of  capital 
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are  invested  and  cooaiderable  numbers  of  persons  are  en- 
gaged* 8ueh  establishments  are  frequent  subjects  for 
lease  and  sale.  There  is  nothing  to  indicate  or  to  warrant 
the  inference  that  the  petitioner's  investment  in  real  es- 
tate is  not  readily  salable  at  reasonable  prices.  It  is  not 
property  of  a  nature  irretrievably  devoted  to  a  limited 
and  monopolistic  use»  and  not  readily  available  either  for 
other  valuable  uses  or  to  other  persons  ready  to  devote 
it  to  the  same  uses  at  prices  fairly  equivalent,  subject  to 
the  general  vicissitudes  of  business  conditions,  to  the  orig- 
inal investment.  The  Qreene  Case  related  to  railroad 
property,  which  is  not  susceptible  of  use  for  any  other 
purpose  without  great  loss.  In  that  opinion  it  was  said, 
'It  must  always  be  borne  in  mind  that  property  put  into 
laihroad  transportation  is  put  there  permanently.  It  can- 
not be  withdrawn  at  the  pleastue  of  the  investors.  .  .  . 
The  raihroad  must  stay,  and,  as  a  permanent  investment, 
its  value  to  its  owners  may  not  be  destroyed.' " 

Assenting,  as  we  do,  to  what  was  thus  said,  it  suffices 
to  add,  first,  that  a  State  does  not  surrender  or  abridge 
its  power  to  change  and  revise  its  taxing  system  and  tax 
rates  by  merely  licensing  or  permitting  a  foreign  corpora- 
tion to  engage  in  local  business  and  acquire  property 
within  its  limits^^  and,  second,  that  '^  a  State  may  impose 
fL  different  rate  of  taxation  upon  a  foreign  corporation  for 
the  privilege  of  doing  business  within  the  State  than  it 
applies  to  its  own  corporations  upon  the  franchise  which 
the  Sti^te  grants  in  creating  them."  Kan&as  City,  Mem- 
phis &  Birminglum  R.  R.  Co.  v.  StOes,  242  U.  S.  Ill, 
US- 
Bearing  in  mind  that  the  tax  of  which  these  corpora- 
tions are  now  complaining  was  imposed  under  the  stat- 
ute as  it  stood  in  1913,  which  was  before  the  maximum 
limit  was  removed,  it  follows  from  our  decision  in  Baltic 
Mining  Co.  v.  Massachusetts  that  the  several  objections 
based  on  the  Constitution  of  the  United  States  are  all 
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untenable,  save  in  the  instance  of  the  Cheney  Brothero 
Company.  The  tax  on  that  company,  a$  before  indicated, 
was  a  tax  on  interstate  buoness  and  therefore  void  under 
the  commerce  clause. 
Juigmeni  reversed  as  to  Cheney  Brethere  Company  imd 
affirmed  as  to  the  other  pkdnUffs  in  error. 


STATE  OF  ARKANSAS  v.  STATE  OF  TENNESSEE. 

IN  EQUITT. 
No.  4^  Origiiua.    Argued  October  9,  1917.— Decided  Mardi  4, 191S. 

When  two  Statep  of  the  Union  are  s^mated  by  a  navigablB  stream, 
their  boundaiy  being  described  a9'"a  line  drawn  along  the  middle 
of  tiie  rirer/'  or  as  "the  middle  of  the  main  channel  of  the  riTcr/' 
the  boundary  must  be  fixed  (by  the  rule  of  the  "thalweg")  at  the 
middle  of  the  miun  navigable  channel,  so  that  each  State  may  enjoy 
an  equal  right  of  navigation.   Iowa  v.  lUinoiB,  147  U.  8. 1. 

Following  this  principle,  the  court  holds  that  the  true  boundaiy  Una 
between  the  States  of  Aricansas  and  Tennessee  is  tiie  middle  of  the 
main  channel  of  navigation  of  the  Mianssippi,  as  it  existed  at  the 
Tt«aty  of  Peace  concluded  between  the  United  States  and  Great 
Britain  in  1783,  subject  to  such  changes  as  have  occurred  once  that 
time  through  natural  and  gradual  processes. 

Certain  decisions  of  the  Arkansas  and  Tennessee  courts  and  acts  of  the 
Tennessee  legi^ture,  referred  to  in  the  opinion,  fall  short  of  showing 
that  the  States,  by  practical  location  and  long  aequiesoonee,  estab* 
lished  the  boui^dary,  at  the  place  in  dispute,  as  a  line  equidistant 
from  the  well-defined  permanent  banks  of  the  river.  It  is  therefore 
unnecessary  to  decide  whether  the  supposed  agreement  between 
them  would  be  valid  without  consent  of  Congress,  in  view  of  the 
thiid  clause  of  Art.  I,  §  10,  of  the  ConstitutiGn. 

Where  running  streams  are  the  boundaries  between  Statei  the  sama 
rule  sppBoB  as  between  private  proprietors,  namely,  th«(  when  the 
bed  and  channel  are  chniged  by  the  natuial  and  gradual  pr 


Digitized  by  VjOOQIC 


ARKANSAS  v.  TENNESSEE.  159 

188.  SylbbiiB. 

known  as  eradrm  and  accretion,  the  boimdaiy  foBoiro  the  varying 
eoone  of  tiie  stream;  while  if  the  stream  ftaoi  any  cause,  natuivl  or 
artificial,  suddenly  leaves  its  old  bed  and  fonns  a  new  otie,  t^r  Ifae 
process  Imown  as  an  avulsion,  the  resulting  change  of  channel  woiks 
no  change  of  boundary,  which  remains  in  Hie  middle  of  the  old  chan- 
nel, although  no  water  may  be  flowing  in  it,  and  irrespective  of  sub- 
sequent changes  in  the  new  channd. 

TUs  rule  applies  to  a  navigable  stream  between  States;  tbe  bovndaiy 
is  not  changed  by  an  avidsion  but  ronainB  as  it  was  bsfbre,  tfao 
center  line  of  the  old  main  channel  of  navigation. 

The  comnion-law  doctrine  pennitting  the  private  owner  of  land  which 
has  been  submerged  in  the  sea  to  regain  it,  upon  identification  after  a 
subsequent  reliction,  is  but  an  exception  to  the  general  rule  giving 
to  the  sovereign  land  uncovered  by  sodden  recession  d  the  sea;  it 
has  no  pr^)er  bearing  upon  the  rule  stated  with  reference  to  bound-, 
aiy  streams;  and  affords  no  basis  for  restoring  such  a  boundary, 
after  an  avulsion,  to  its  pristine  location  and  thus  eliminating  the 
shifting  effects  of  erosions  and  accretions  which  occuired  before  the 
avuUon  took  place. 

After  an  avulsion,  so  long  as  the  bid  channel  remains  a  running  stream, 
the  boundaky  marlced  by  it  is  stiH  subject  to  be  changed  l^  erosion 
and  acofelion;  but  when  the  water  becomes  stagnant  the  effect  of 
these  {wocesBes  is  at  an  end;  the  Jboundaiy  then  becomes  fixed  at  tbe 
middle  of  the  channel,  as  above  defined,  and  the  gradual  fillmg  up 
of  the  bed  that  ensues  is  not  to  be  treated  as  an  accretion  to  the 
shores  but  as  an  ultimate  effect  of  the  avulsion. 

How  the  hmd  that  emeiges  on  either  side  of  a  navigable  mterstate 
boondaiy  stream  shall  be  disposed  of  as  between  public  and  private 
oiwneniiip  is  a  matter  to  be  deteimined  according  to  the  kw  of  each 
State,  under  the  familiar  doctrine  that  it  is  for  the  States  to  establish 
for  themselves  such  rules  of  property  as  they  deem  expedient  with  re- 
sjped  to  the  navigable  waters  within  their  borders  and  the  riparian 
lands  adjacent  to  them.  But  these  dispoations  are  in  each  case  lim- 
ited by  the  mterstate  boundary,  and  cannot  be  pemilSted  to  press 
back  tbe  boundary  line  from  where  otherwise  it  should  be  located.  - 

Arkansas  is  not  aff ectJMi  by  judicial  determinations  involving  the  bound- 
ary in  cases  to  which  die  was  not  a  party. 

The  court  will  appoint  a  commission  to  run,  locate  and  designate  the 
boundary  line  between  the  two  States  at  the  j^ace  in  question,  in 
aoecMdance  with  the  principles  hemn  stated. 

The  natme  and,  extent  of  the  erodons  and  acoretiona  that  ocourred 
hi  Hie  oU  channel  prbr  to  the  avulaien  here  involved,  and  the  qae»» 
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'  tioii  utetber  H  ii  prectlcible  now  to  locate  aooomtely  the  fine  of 
'  tbe  liver  as  it  tiie&  nii|  will  be  lefened  to  nid  wwnmiwioii,  mbjeci 
to  a  review  of  its  deoiaoo  bgr  tluB  court  if  Jieed  be. 

Thib  Is  an  oripnal  suit  in  equity  brought  by  the  State 
of  Arkansas  against  the  State  of  Tennessee  for  the  purpose 
of  determining  the  loeation  of  the  boundary  line  betuween 
those  States  along  that  portion  of  the  bed  of  the  Misris- 
sippi  River  that  was  left  dry  as  the  result  of  an  avulsion 
which  occurred  March  7,  1876|  when  a  new  channel  was 
fonned  known  as  the  '^ Centennial  Cut-off/' 

The  eausei  having  been  put  at  issue  by  the  filing  of  an- 
swer and  replication,  was  brought  on  to  hearing  upon 
stipulated  facts,  pursuant  to  ah  intimation  made  by  this 
court  in  Cisma  v.  Tennuaee,  242  U.  S.  195, 108. 

The  facts  are  as  follows:  By  the  Treaty  of  1763  between 
England,  France,  and  Spain,  Art.  Vlt  (3  Jenkinson's 
Treaties,  177,  182),  the  boundary  line  between  tbe  Brit- 
ish and  fVench  possessions  at  this  place  was  established 
as  ''a  line  drawn  along  the  middle  of  the  River  Missia- 
fidppi,''  with  consequent  recognition  of  the  dominion  of 
France  over  the  territory  now  comiirisLDig  the  State  of 
Arkansas,  and  the  dominion  of  Great  Britain  over  that 
now  comprising  the  State  of  Tennessee.  By  the  Treaty 
of  Peace  concluded  between  the  United  States  and  Great 
Britain,  September  3, 1783,  8  Stat.  80,  the  territory  com« 
priang  Tennessee  passed  to  the  United  States,  its  west- 
eriy  boundary  being  described  (Art.  II)  as  '^a  line  to  be 
drawn  along  the  middle  of  the  said  Biver  Mississippi." 
It  fonned  a  part  of  the  State  of  North  Carolina.  In  the 
year  1790  North  Carolina  ceded  it  to  the  United  States 
(Act  of  April  2, 1790,  c.  6, 1  Stat.  106).  In  a  report  made 
in  the  following  year  by  Thomas  Jefferson,  then  Secre- 
tary of  State,  and  submitted  to  Congress  by  President 
Washington,  the  bounds  of  the  ceded  territory  were  de- 
scribed, the  western  boundary  being  ''the  middle  d  the 
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river  WaaaAppV*  1  American  State  Papers,  PuUie 
Lands,  p.  17.  And  by  Act  of  June  1, 1706,  c.  47, 1  Stat. 
4Sl,  the  whole  of  the  territoiy  thus  ceded  was  niade  a 
State.  By  the  Louisiana  Puiehase,  under  the  Treaty  of 
April  ao,  1803,  8  Stat.  200,  the  tenitory  comprising  Aiv 
kansas  was  acquired  l^  the  United  States  from  France. 
It  was  admitted  into  the  Union  as  a  State  by  Act  of  June 
16,  1836,  c.  100,  5  Stat.  50,  its  easteily  boundaiy  being 
dei9cribed  as  ''the  nuddl^  of  the  main  channel  of  the  said 
river." 

According  to  the  stipulated  facts,  the  earliest  evidence 
concerning  the  location  of  theriver  at  the  place  in  question 
relates  to  the  year  1823,  and  is  set  forth  upon  a  map  made 
recently  hy  Major  Humphreys,  purporting  to  show  the 
conditions  as  th^  existed  at  that  time.  The  river  flowed 
southward  past  Dean's  Island  on  the  Arkansas  sid^,  made 
a  bend  to  the  westward  at  or  about  the  southornmost 
part  cS  this  island,  and  then  swept  northerly  and  westerly 
around  Island  No.  37  (Tennessee),  a  lesser  channel  known 
as  McEensie  Chute  passing  between  that  island  and  the 
main  Tennessee  shore;  the  main  and  leeser  channels  met 
at  the  southwestern  extremity  of  hdand  No.  87,  and  the 
river  flowed  thence  southwesterly  past  Point  AUe,  Ten* 
neseee,  opposite  vMch  it  turned  again  easterly  and  then 
northerly,  forming  what  is  known  as  the  Devil's  Elbow, 
and  flowed  thence  easter^  or  northeasteriy  around  Bran- 
dywine  Point  or  Island  (Arkansas),  until  it  came  within  a 
distance  of  about  two  miles  from  the  place  where  it 
started  its  n<^herly  turn  opposite  Dean's  bland;  and  at 
Uiis  point  it  turned  again  to  the  southward.  It  is  a^eed 
that  in  1823  the  river  ran  substantially  as  indicated  upon 
the  Humphreys  map,  and  that  between  that  year  and 
the  year  1876  the  width  of  the  channel,  by  eroei<xi  and 
caving  in  of  the  Tennessee  bank  south,  southwest,  and 
west  of  Dean's  Island,  along  the  mainland  and  Island 
No.  37,  had  increased  from  its  former  width  of  about  a 
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mile  or  less  to  a  width  of  1^  or  IV^  miles,  with  consequent 
narrowing  of  the  neck  of  land  opposite  Dean's  Idand. 
It  is  a  matter  in  controversy  between  the  parties  whether 
during  the  same  period  time  were  accretions  to  Dean's 
Island  and  Plum  Island,  in  the  State  of  Arkaiisas,  and  to 
Island  No.  37  and  the  shore  below  Point  Able,  on  the  Ten- 
nessee side.  A  steamboat  reconnaissance  of  the  river 
was  made  by  Colonel  Suter  under  the  direction  of  the 
War  Department  in  1874,  and  a  map  of  the  place  in  ques- 
tion was  prepared  under  his  direction  and  is  in  evidence. 
There  being  ho  proof  of  material  changes  in  the  mer  be- 
tween 1874  and  1876,  this  map,  while  not  shown  to  be 
entirely  accurate,  is  agreed  to  represent  the  general  sit- 
uation as  it  existed  in  the  latter  year. 

On  March  7,  1876,  the  river  suddenly  and  with  great 
violence,  withm  about  thirty  hours,  made  for  itself  a  new 
channel  directly  across  the  neck  opposite  the  apex  of 
Dean's  Island,  so  that  the  old  chimnel  around  the  bend 
of  the  elbow  (a  distance  of  fifteen  to  twenty  miles)  was 
abandoned  by  the  current^  and  although  it  remained  for 
a  few  years  covered  with  dead  water  it  was  no  longer 
navigable  except  in  times  of  hi^  water  for  small  boats, 
and  this  continued  only  for  a  short  time,  since  the  old 
bed  immediately  began  to  fill  with  sand,  sediment,  and 
idluvial  deposits;  In  the  course  of  time  it  became  dry 
land  suitable  for  cultivaticm  and  to  a  considerable  extent 
covered  with  timber.  The  new  channel  is  called,  from 
the  year  in  which  it  originated,  the  "Centennial  Cut-off," 
and  the  land  that  it  separated  from  the  Tennessee  main- 
ktnd  goes  by  the  name  of  "Centennial  Island." 

The  cutroff  and  the  territory  affected  by  it  are  the  same 
that  are  mentioned  and  dealt  with  in  the  cases  of  Stoddey 
V.  Cissna,  110  Fed.  Rep.  812;  State  v.  Muncie  Ptdp  Co., 
119  Tennessee,  47,  and  Slockley  v.  Cissna,  119  Tennessee, 
135.  The  State  of  Tennessee,  in  her  answer,  pleads  and 
relies  l^Mm  the  first  and  second  of  these  cases  as  judicial 
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detanmnations  and  evidence  of  the  boundary  line  be- 
tween the  States  at  the  place  in  question.  Their  materi- 
ality and  effect  are  matters  to  be  determined. 

Prior  to  1876,  notably  around  ''Island  37''  and  ''Dev- 
il's Elbow/'  the  bank  on  one  side  of  the  river  was  high  and 
subject  to  erosion,  the  effect  ol  the  water  acainst  it;  while 
on  the  opposite  side  the  bank  was  a  flat  or  sloping  shcxe, 
so  that  the  width  of  the  river  was  nuttmally  affected  by 
the  rise  and  fall  of  the  water,  being  conskkraUy  wider 
at  normal  than  at  low-water  stage. 

The  following  questions  are  submitted  for  the  deter^ 
minatwn  of  this  court: 

(1)  Arkansas  cont^ids  that  the  true  boundary  line 
between  the  States  (aside  from  the  question  of  the  avul- 
sion of  1876)  is  the  middle  of  the  river  at  low  water,  that 
by  the  middle  of  the  channel  of  navigation;  whereas  Ten- 
nessee contends  that  the  true  boundary  is  a  line  equidia- 
tant  from  the  well-defined  banks  at  a  normal  stage  of  the 
river. 

(2)  Arkansas  contends  that  by  the  avulsieo  of  1876  the 
boundary  line  between  the  States  was  unaffected,  and  re- 
mained in  the  middle  of  the  river  bed  which  was  by  the 
avulsion  abandoned,  whether  the  first  or  the  seccmd  d^ 
nition  of  the  middle  of  the  river  be  adopted;  whereas  Ten- 
nessee ccmtends  that  the  line  was  affected  by  thfi^.  avulsion 
to  the  extent  indicated  by  the  opinion  of  the  Supreme 
Court  of  that  State  m  Siak  v.  Munck  Ptdp  Co.,  11»  Ten- 
nessee, 47;  that  is,  that  the  effect  of  the  avulsi<m  was  to 
press  back  the  line  between  the  two  States  to  the  middle 
of  the  dd  channel  as  it  ran  previous  to  the  erosioas  upon 
the  Tennessee  banks  that  occurred  betwem  1823  and 
1876* 

(3)  Tenneane  contends  that,  irrespective  of  the  ques* 
tion  of  accretions  and  erosions,  it  is  impossible  now  to  lo- 
cate accurately  the  line  of  the  river  as  it  ran  in  1876  just 
prior  to  the  avulsion,  and  that  therefore  the  line  of  1823 
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must  prevail  as  the  boundary  line  between  the  States, 
where  it  has  been  or  can  be  located  accurately  and  defi- 
nitely; whereas  Arkansas  insists  that  there  is  no  real  difii- 
culty  in  locating  the  middle  of  the  river  of  1876. 

Upon  the  determination  of  these  points,  the  court  is  to 
appoint  a  commission  to  run,  locate,  and  designate  the  line. 

Mr.  CijtinUhen  Ewing,  with  whom  Mr.  John  D.  Atimdde, 
Attorney  General  of  the  State  of  Arkansas,  was  on  the 
briefs,  for  complainant: 

The  terms  ''middle  of  Mississippi  River,''  ''middle  of 
the  stream  of  the  Mississippi  River,"  "  center  of  the  middle 
thread  of  the  main  channel  of  the  Mississippi  River," 
mean  the  same  thing  and  designate  the  middle  of  the  river 
at  low  ^fi^ter  mark — the  middle  of  the  channel  of  naviga- 
tion. Iowa  V.  lUinais,  147  XJ.  S.  1;  HandJsy^s  Lessee  v. 
Afiffumy,  5  Wheat.  375;  Lamb  v.  Rickets,  11  Ohio  St.  311; 
Frarunni  v.  Layland,  120  Wiscpnsm,  72,  and  many  other 
cases  in  this  and  other  co\ui».  This  court  knows  that  the 
Mississippi  River  is  sinuous,  and  that,  on  one  side,  in  many 
places,  will  be  found  a  sloping  bank  contiguous  to  which 
the  water  is  very  shallow,  and  on  the  opposite  side  a  hig^  . 
bank  mHi  the  water  deep  and  navigable.  If  the  conten- 
tion of  Tennessee  be  maintained,  then  at  the  point  in 
controversy  the  navigable  or  steamboat  channel  erf  the 
river  was  wholly  within  the  territorial  limits  of  Tennessee 
or  Arkansas  dependent  upon  the  nature  of  the  bank  at 
the  particular  point.  This  question  is  important  because 
at  low  water  stage  the  river  would  be  about  one-half  mile 
wide  and  the  line  would  therefore  be  about  one-quarter 
of  a  mile  from  the  high  bank.  At  a  normal  stage  of  water 
the  river  at  the  locus  in  quo  might  be  about  a  mile  and  a 
half  wide.  The  line  would  therefore  be  about  three-fourths 
of  a  mile  from  the  high  or  bluff  bank.  The  difference 
amounts  to  a  strip  of  land  many  miles  in  length  and  a 
quarter  of  a  mile  wide,  i.  e.,  about  4,000  acnss* 
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In  deciding  otherwise  and  repudiating  the  rule  an- 
nounced in  Iowa  v.  lUinoia^  supra,  the  Tennesseq  court 
(State  V.  Munde  Pulp  Co.,  119  Tennessee,  47)  miscon- 
ceived earlier  decisions  in  this  court  and  ignored  later  ones. 

It  is  recognized  by  all  authorities  that  boundary  lines 
are  unaffected  by  an  avulsion.  The  river's  sudden  aban- 
donment of  its  bed  left  the  line  between  the  two  States 
exactly  as  it  existed  at  the  time  of  this  sudden  and  visible 
abandonment.  Missouri  y.  Kansas,  213  U.  S.  68;  Afw- 
sauri  V.  Nebraska,  196  U.  S.  33;  Philadelphia  Co.  v.  SHm- 
son,  223  U.  S.  605,  624;  Washington  v.  Oregon,  214  U.  S. 
205;  Whiteside  v.  Norton,  205  Fed.  Rep.  5;  and  other  cases. 

Before  the  avulsion,  the  boundary  line  between  the 
States  followed  the  gradual  and  imperceptible  shiftings 
of  the  river.  What  each  State  lost  or  gained  by  gradual 
and  imperceptible  shiftings  was  a  permanent  loss  or  gain 
except  and  irnless  these  changes  were  irndone  as  they 
were  made,  to  wit,  gradually  and  imperceptibly.  Gradual 
and  imperceptible  changes  in  property  ri^ts  and  in 
boundary  lines  are  unaffected  by  the  fact  that  as  the  re-  • 
suit  of  an  avulsion  land  which  had  been  lost  by  erosion  is 
uncovered.  The  doctrine  of  reliction  only  applies  when 
land  is  imcovered  gradually  and  imperceptibly;  it  never 
applies  when  the  recession  of  the  waters  from  the  land  is 
sudden  and  visible.  Jones  v.  Johnson,  18  How.  150,  156; 
Sir  Louis  V.  Rutz,  138  U.  S.  226;  Sapp  v.  Frazier,  51  La. 
Ann.  1718;  Collins  v.  State,  3  Tex.  App.  323;  Bouvier  v. 
StrickleU,  40  Nebraska,  793 ;  Noyes  v.  Collins,  92  Iowa,  566; 
Wilson  V.  Watson,  141  Kentucky,  324;  and  many  oUier 
authorities.  The  case  of  Mulry  v.  Norton,  100  N.  Y.  424, 
18  about  the  only  support  to  be  found  for  the  proposition 
that  the  doctrine  of  reliction  can  be  invoked  when  the 
land  is  uncovered  by  an  avulsion.  The  statement  in  the 
court's  opinion  to  this  effect  is  mere  dictum.  See  Matter 
of  City  of  Buffalo,  20&  N.  Y.  319.  Land  submerged  by 
the  sudden  and  violent  action  of  the  sea,  as  in  Mulry  v. 
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Ncrtofif  is  land  that  is  lost  by  an  avulsion  and  the  owner 
still  has  title  thereto.  He  simply  cannot  use  the  land  be- 
cause it  is  covered  with  water.  Land  thus  covered  by 
water  belongs  to  the  owner  wholly  on  the  principle  that 
an  avulsion  does  not  affect  property  rights  and  titles. 
To  hold  that  the  doctrine  of  reliction  could  be  applied 
to  land  uncovered  as  the  result  of  an  avulsion  would  be 
to  hdd  .that  boundary  lines  and  property  rights  are 
affected  by  an  avulsion^  whereas  the  law  is  well  settled  to 
the  contrary. 

Mr.  G.  T.  Fitzhvgh,  with  whom  Mr.  Frank  M.  Thmp- 
son,  Attorney  General  of  the  State  of  Tennessee,  was  on 
the  brief  I  for  defendant: 

The  boundary  between  Arkansas  and  -Tennessee  is  a 
line  drawn  along  the  middle  of  the  Mississippi  River  at  a 
point  equidistant  between  its  principal  and  well-defined 
banks,  at  a  normal  stage  of  water.  It  was  so  fixed  by 
treaty  and  statute.  [Citing  the  treaties  and  statutes  con- 
sidered in  the  early  part  of  the  statement,  and  Shannon's 
Code  of  Tennessee,  §  80;  Code  of  1858,  §  69.] 

As  long  as  water  flows  over  the  bed  of  a  navigable 
stream,  considerations  of  international  policy  may  well 
support  the  rule  that  the  boundary  in  such  stream  is 
along  the  "thalweg"  or  fairway,  and  this  because  the 
preservation  of  equality  in  the  navigation  of  the  river  is 
of  extreme  importance  to  the  nations  bounded  by  such 
stream.  The  river  is  owned  jointly  by  the  two  adjoin- 
ing nations,  and  the  piupose  of  the  rule  is  to  secure  to 
both  equal  rights  th^^in,  the  superlative  one  being  the 
right  of  navigation;  but  when  the  water  leaves  its  bed 
and  establishes  for  itself  a  new  channel,  w^  respectfully 
urge  that  principles  of  equity,  equality  and  right  con- 
strain the  application  of  a  new  rule,  which  will  ^ve 
to  each  of  the  adjoining  States  an  equal  moiety  in  the 
land  over  which  the  water  ran,  and  which  is,  by  die  aban- 
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domneiit  of  the  Btream,  rendered  fit  for  cultivation  and 
use.  Jotra  y .  lUinois,  147  U.  S.  1 ;  Louisiana  v.  Mississippi, 
202  U.  S.  1,  49;  Chitty's  Vattel,  4th  Amer.  ed.,  p.  156;  1 
Moore  International  Law  Digest,  §  156;  8  Ops.  Atty.  Gen. 
177,  178;  Ahneda,  Dereeho  Publico,  Tom.  1,  p.  199; 
Ndnraska  v.  lawa^  143  U.  S.  359;  Bandars'  Justinian,  1st 
Amer.  ed.,  pp.  168,  169;  Missouri  v.  Nebraska,  196  U.  S. 
23,  36;  Buttmuth  v.  St.  Louis  Bridge  Co.,  123  Illinois,  535; 
NugerU  v.  MaUory,  145  Kentucky,  824. 

It  is  next  insisted  by  Tennessee  that  the  line  should  run 
at  a  point  equidistant  between  well-defined. banks,  at  a 
normal  stage  of  water,  because  this  has  been  the  long- 
established  boundary,  acquiesced  in  by  both  Arkansas 
and  Tennessee  and  their  predecessors  in  sovereignty  for 
many  years.  Whatever  may  have  been  the  proper  con- 
struction of  the  Treaties  of  1763  and  1783,.it  is  clear  that 
on  the  admission  of  Tennessee  into  the  Union  the  western 
boundary  of  the  United  States  was  construed  to  be  the 
"middle  of  the  channel  or  bed"  of  the  Mississippi  River. 
It  was  so  fixed  by  the  treaty  between  the  United  States 
and  Spain  in  1795*  Congress  had  no  power  to  include 
within  the  territory  of  Arkansas,  through  the  enabling 
act  admitting  it  to  the  Union,  territory  within  the  bound- 
aries of  Tennessee,  because  Tennessee  was  the  older  State. 
Ck>nstitution,  Art.  IV,  §  3;  Louisiana  v.  Mississippi,  202 
U.  S.  40;  WashingUm  v.  Oregon,  211  U.  S.  127,  134.  Ar;- 
kansais  has  interpreted  the  line  to  be  at  a  point  equidistant 
from  the  well-defined  and  permanent  banks  of  the  Mis- 
sissippi River.  [Citing  cases  mentioned  in  the  opinion 
and  Heame  v.  Stale,  121  Arkansas,  460.]  Tennessee  has 
Twogpxzed  the  same  boundary,  and  acquiesced  therein. 
Moss  V.  Gibbs,  10  Heisk.  283;  Foppiano  v.  Snead,  113 
Tennessee,  167;  State  v.  Muncie  Pulp  Co.,  119  Tennessee, 
47,  73.  Where  a  State  has  for  many  years  exercised  un- 
disturbed jurisdiction  over  a  particular  territory,  a  pre- 
scriptive right  arises,  which  is  equally  binding  under 


Digitized  by  VjOOQIC  """ 


168  OCTOBER  TERM,  1917. 

Aigoment  for  Defendaiil.  246  U.  & 

principles  of  justice  on  States  as  well  as  individuals. 
[Citing  the  cases  on  thb  subject  mentioned  in  the  opinioni 
and  Miasawi  v.  KanBos,  213  U.  S.  78, 85.] 

The  line  if  fixed  atihefilvm  aqua  should  bedetennined 
with  reference  to  the  nonnal  stage  of  water.  State  v. 
Burton f  106  Louisianai  732;  Hapkina  Academy  v.  Diekaon, 
9  Cush.  544,  552;  Warren  v.  InhabUanta  of  Thomaeton,  75 
Maine,  329,  332;  CemU  v.  State,  40  Arkansas,  501;  State 
V.  Mvncie  Pvlp  Co.,  aupra. 

The  effect  of  avidsion  is  to  leave  the  boundary  in  the 
abandoned  bed  of  a  stream,  and  it  does  not  cany  the 
boundaiy  to  the  new  channel.  Miaaouri  v.  NAfaaka,  196 
U.  S.  33;  State  v.  Muncie  Pvlp  Co.,  aupra;  Stockley  v. 
Ciaana,  119  Tennessee,  135. 

The  doctrine  of  submergence  and  reappearance  of  land 
applies  where  lands  Lave  been  submerged  and  the  bed 
becomes  dry,  and  old  boundaries  can  be  located  or  dis- 
tinguished. jSiofe  V.  Jlfuncie  PuZp  Co.,  wpro;  Sir  Matthew 
Hale's  De  Jure  Maria,  reprinted  in  Hargrave's  Law  Tracts, 
36,  37,  and  notes  to  In  re  Jenninga,  6  Cow.  518,  536,  and 
Mather  v.  Chapman,  16  Am.  Rep.  54;  7  Gomyns'  Dig., 
tit.  Prerogative,  D.  61;  5  Bacon's  Abr.,  tit.  Prerogative, 
p.  495;  Mubry  v.  Norton,  100  N.  Y.  424;  Morria  v.  Brook, 
repr.  Am.  Reps.  206;  St  Louia  v.  Butz,  138  U.  S.  226; 
Stockley  v.  Ciaana,  119  Fed.  Rep.  812;  Stockley  v.  Ciaana, 
119  Tennessee,  135,  171;  Hughea  v.  Heira  cf  Bimey,  107 
Louisiana,  664;  Chicago  v.  Lord,  169  Slmois,  392;  Wid^ 
icombe  v.  RoaemtUer,  118  Fed.  Rep.  295;  Randolph  v. 
Hinck,  277  lUinois,  11. 

In  boundary  disputes  between  nations  the  same'  rules 
will  be  applied  as  apply  between  individuals.  Truateea 
V.  Hapkina,  8  Porter,  9;  Ndraeka  v.  Iowa,  143  U.  S.  359; 
8  Ops.  Atty.  Gen.  175. 

Tennessee  contends  that  after  the  old  channel  ran  dry, 
the  owners  of  the  banks  and  the  bed  should  be  restored  to 
thdr  own,  according  to  the  original  boundaries  fixed  be- 
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fore  the  river  chan^  its  course  or  moved  laterally  in  its 
bed|  such  lands  being  still  susceptible  of  definite  location. 

Mb.  JusrncE  PitnbTi  after  stating  the  case  as  above, 
ddivered  the  o^nnion  of  the  court. 

Concerning  the  proper  location  of  an  interstate  bound- 
ary line  with  reference  to  the  shores  and  channel  of  a  nav- 
igable river  separating  one  State  of  the  Union  from  an- 
other, much  has  been  written.  The  subject  was  brought 
under^the  consideration  of  this  court  in  Icwa  v.  Illinois^ 
147  XT.  S.  1.  In  that  case,  Illinois  contended  that  the 
boundaiy  followed  the  middle  of  the  channel  oi  com- 
merce, that  is,  the  channel  commonly  used  l^  steamboats 
and  other  craft  navigating  the  river;  while  on  the  part  of 
Iowa  it  was  insisted  that  the  line  ran  in  the  middle  of  the 
main  body  of  the  river,  taking  the  middle  line  between 
its  banks  or  shores,  irrespective  ci  where  the  channel  of 
commerce  might  be,  and  that  the  measurements  must  be 
taken  at  ordinary  stage  of  water.  The  contention  of  each 
State  was  sQpp<Hi;ed  by  a  decision  of  its  coiurt  of  last  re- 
sort: DufiKeth  A  Dubuque  Bridge  Co.  v.  County  of  Dubuque, 
55  Iowa,  558,  505;  BuUenuth  v.  St.  Louis  Bridj/e  Co.,  123 
Illinois,  535,  548.  This  court  recognized  these  cases  as 
presenting  in  the  clearest  terms  the  different  views  as  to 
the  line  of  jurisdiction  between  neighboring  States  sep- 
arated by  a  navigable  stream^  and  thereupon  proceeded 
to  analyze  their  reasoning  and  doctrine.  From  a  review 
of  the  authorities  upon  international  law,  it  was  declared 
that  when  a  navigable  river  constituted  tiie  boundary  be-, 
tween  two  independent  States  the  interest  of  each  State 
in  the  navigation^  and  the  pres^vation  fay  each  of  its 
equal  right. in  such  navigation,  required  that  the  middle 
of  the  channel  should  mark  the  boundary  up  to  whidi 
each  State  on  its  side  should  exercise  jurisdiction;  that 
hence,  in  international  law,  and  by  the  usage  of  European 
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nationsi  the  term  ''middle  of  the  stream/'  as  applied  to 
a  navigable  river,  meant  the  middle  of  the  channel  of  such 
stream,  and  that  in  this  sense  the  terms  were  used  in  the 
treaty  between  Great  Britain,  France,  and  Spain,  con- 
cluded at  Paris  in  1763,  so  that  by  the  language  ''a  line 
drawn  along  the  middle  of  the  River  Mississippi,"  as 
there  used,  the  middle  of  the  channel  wes  indicated;  that 
the  thalwegy  or  middle  of  the  navigable  channel,  is  to  be 
taken  as  the  true  boundary  line  between  independent 
States  for  reasons  growing  out  of  the  ri^t  of  navigation, 
in  the  absence  of  a  special  convention  between  the  Sta^tes 
or  long  use  equivalent  thereto;  and  that  although  the  rear- 
son  and  necessity  of  the  rule  may  not  be  as  cogent  in  this 
countiy,  where  neighboring  States  are  under  the  same 
general  government,  yet  the  same  rule  must  be  held  to  ob- 
tain unless  changed  by  statute  or  usage  of  so  great  a 
length  of  time  as  to  have  acquired  the  force  of  law;  and 
that  the  Illinois  Enabling  Act  of  April  18, 1818,  §  2,  c.  67, 
3  Stat.  428,  which  made  ''the  middle  of  the  Mississippi 
river"  the  western  boundary  of  the  State,  the  Missouri 
Enablmg  Act  of  March  6,  1820,  §  2,  c.  22,  3  Stat,  545, 
which  adopted  ^'the  middle  of  the  mam  channel  of  the 
Mississippi  river"  as  the  eastern  boundaiy  of  that  State, 
and  the  Wisconsin  Enabling  Act  of  August  6,  1846,  c.  89, 
9  Stat.  56,  which  referred  to  ''the  centre  of  the  main 
channel  of  that  river,"  employed  these  varying  phrases 
as  signifying  the  same  thing.  Hence  we  reached  the  con- 
clusion (p.  13)  that  as  between  the  different  views  as  to 
the  line  of  jurisdiction  between  neighboring  States,  sep- 
arated by  a  navigable  stream,  tlie  controlling  considera- 
tion "is  that  which  preserves  to  each  State  equality  in 
the  right  of  navigation  in  the  river."  It  was  accordin^y 
adjudged  and  declared  that  the  boundary  line  between 
the  contesting  States  was  "the  middle  of  the  main  nav- 
igable channel  of  the  Mississippi  River;"  and  a  final  de- 
cree to  that  effect  was  afterwards  made,  202  U.  S.  59. 
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The  rule  tiius  adopted,  known  as  the  rule  of  the  '^thalr 
Vfeg,''  has  been  treated  as  set  at  zest  by  that  decision. 
Iioumofia  V.  Mimmppi,  WI2  U.  S.  1,  49;  Washington  v. 
Oregon,  211  U.  S.  127,  134;  214  U.  S-  205,  216.  The  ai^ 
gument  submitted  in  behalf  of  the  defendant  State  in  the 
case  at  bar,  including  a  reference  to  the  notable  recent 
decision  of  its  Supreme  Court  in  State  v.  Munde  Pulp 
Co.  (1907),  119  Tennessee^  47,  has  failed  to  convince  us 
that  this  rule  ought  now,  after  the  lapse  of  twenty-^five 
years,  to  be  departed  from. 

It  is  said  that  Arkansas  has  interpretied  the  line  to  be 
at  a  point  equidistant  from  the  well-defined  and  perma- 
nent banks  of  the  river,  that  Tennessee  likewise  has  rec- 
ogniaed  this  boundary,  and  that  by  long  acquiese^oe  on 
the  part  of  both  States  in  this  construction,  and  the  ex- 
ercise of  jurisdiction  by  both  in  accordance  therewith,  the 
question  diould  be  treated  as  settled.  The  reference  is 
to  oertun  judicial  decisions,  and  two  acts  of  legislation. 
In  CeeeiU  v.  State  (1883),  4o  Arkansas,  501,  which  was  a 
prosecution  for  unlicensed  sale  of  liquors  upon  a  boat  an- 
chored off  the  Arkansas  shore,  it  was  held  that  the  bound- 
ary line,  as  established  by  the  original  treaties  and  since 
observed  in  federal  legi^tion,  state  constitutions,  and 
judicial  decisions  was  the  ''line  along  the  river  bed  equi- 
distant from  the  permanent  and  defined  banks  of  the  as- 
certained channel  on  either  side."  This  was  followed  in 
subsequent  decisions  by  the  same  court.  Wojfe  v.  Stato 
(1912),  104  Arkansas,  140, 143;  Kinmmne  v.  State  (1913), 
106  Arkansas,«286,  290.  The  first  pertinent  decision  by 
the  Supreme  Court  of  Tennessee  is.  State  v.  Munde  Ptdp 
Co.  (X907),  119  Tennessee,  47,  in  which  a  amilar  conclu- 
sioii  was  reached,  partly  upon  the  ground  that  it  had  been 
adopted  by  the  courts  of  Arkansas.  The  legislative  action 
refened  to  consists  ci  two  acts  of  the  General  Assembly 
of  the  State  of  Tennessee  (Acts  1903,  p.  1215,  c.  420; 
Acts  1907,  p.  1723,  c.  516),  each  of  which  authorized  the 
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appointment  of  a  conunisBion  to  confer  and  act  with  a 
like  commission  representing  the  State  of  Ai'kansas  to 
locate  the  line  between  the  States  in  the  old  and  aban- 
doned channel  at  the  place  that  we  now  have  under  con- 
sideration; and  the  Act  of  1907  further  provided  that  if 
Arkansas  should  fail  to  appoint  a  commission,  the  Attor- 
ney General  of  Tennessee  should  be  authorized  to  insti- 
tute a  suit  against  that  State  in  this  court  to  establish 
and  locate  the  boundary  line.  These  acts^  far  from  treat- 
ing the  boundary  as  a  line  settled  and  acquiesced  in,  treat 
it  as  a  matter  requiring  to  be  definitely  settled,  with  the 
coSperation  of  representatives  of  the  sister  State  if  prac- 
ticable, otherwise  by  appropriate  litigiEition. 

The  Arkansas  decisions  had  for  their  object  the  estab- 
lishment of  a  proper  rule  for  the  administration  of  the 
criminal  laws  of  the  State,  and  were  entirely  independent 
of  any  action  taken  or  proposed  by  the  authorities  of  the 
State  of  Tennessee.  They  had  no  particular  reference  to 
that  part  of  the  river  bed  that  was  abandoned  as  the  re- 
sult of  the  avulsion  of  1876;  on  the  contraiy,  they  dealt 
with  parts  of  the  river  where  the  water  still  flowed  in  its 
ancient  channel.  The  decision  of  the  Supreme  Court  of 
Tennessee  in  Stale  v.  Muncie  Pvlp  Co.,  119  Tennessee,  47, 
sustained  the  claim  of  the  State  to  a  part  of  the  abandoned 
river  bed  which,  by  the  rule  of  the  thalweg,  would  be  with- 
out that  State.  The  combined  effect  of  these  decisions 
and  of  the  legislation  referred  to,  all  of  which  were  subse- 
quent to  the  year  1876,  falls  far  short  of  that  long  acqui- 
escence in  the  practical  location  of  a  common  boundaiy, 
and  possession  in  accordance  therewith,  which  in  some  of 
the  cases  has  been  treated  as  an  aid  in  setting  the  question 
at  rest.  Rhode  Island  v.  Massachusetts,  4  How.  591,  638, 
639;  Indiana  v.  Kentucky,  136  TJ.  S.  479,  510,  514,  518; 
Virginia  v.  Tennessee,  148  IT.  S.  503,  522;  Louisiana  v. 
Mississippi,  202  U.  S.  1,  53;  Maryland  v.  West  Virginia, 
217  U.  S.  1,  41. 
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Therefore  we  find  it  unnecessaty  to  decide  whether  the 
supposed  agreement  between  the  States  respecting  the 
boundary  would  be  valid  without  the  consent  of  Con- 
gress, in  view  of  the  third  clause  of  §  10  of  Art.  1  of  the 
Constitution  of  the  United  States. 

The  next  and  peiiiaps  the  most  important  question  is 
as  to  the  effect  of  the  sudden  and  violent  change  in  the 
channel  of  the  river  that  occmred  in  the  year  1876|  and 
which  both  parties  properly  trmt  as  a  true  and  typical 
avulsion.  It  is  settled  beyond  the  possibility  of  dispute 
that  where  running  streams  are  the  boundaries  between 
States,  the  same  rule  applies  as  between  private  proprie- 
tors, namely,  that  when  the  bed  and  channel  are  changed 
by  the  natural  and  gradual  processes  known  as  erosion 
and  accretion,  the  boundary  follows  the  varsdng  course 
of  the  stream;  while  if  the  stream  from  any  cause,  natural 
or  artificial,  suddenly  leaves  its  old  bed  and  forms  a  new 
one,  by  the  process  known  as  an  avulsion,  the  resulting 
change  of  channel  works  no  change  of  boundaiy,  which 
remains  in  the  middle  of  the  old  channel,  although  no 
water  may  be  flowing  in  it,  and  irrespective  of  subsequent 
changes  in  the  new  channel.  New  Orkcms  v.  United 
Stales,  10  Pet.  662,  717;  Jefferis  v.  East  Omaha  Land  Co., 
134  U.  S.  178,  189;  Nebraska  v.  Iowa,  143  U.  S.  350,  361, 
367,  370;  Miseouri  v.  Nebradca,  196  U.  S.  23,  34-^6. 

There  is  controversy  with  respect  to  the  application  of 
the  foregoing  rule  to  the  particular  circumstances  of  this 
case.  It  is  insisted  in  behalf  of  the  State  of  Tennessee 
that  since  the  rule  of  the  thalweg  derives  its  origin  from 
the  equal  rights  of  the  respective  States  in  the  navigation 
of  the  river,  the  reason  for  the  rule  and  therefore  the  rule 
itself  ceases  when  navigation  has  been  rendered  impossi* 
ble  by  the  abandonment  of  a  ik)rtion  of  the  river  bed  as 
the  result  of  an  avulsion.  In  support  of  this  contention 
we  are  referred  to  some  expressions  of  Vattel,  Almeda, 
Moore,  and  otftier  writers;  but  we  deem  them  incondu- 
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stve,  and  are  of  the  opinioni  on  the  contimryi  that  the  con- 
tention runs  counter  to  the  settled  rule  and  is  inocmsist^it 
with  the  declarations  of  this  court,  in  NArtuka  v.  lowa^ 
143  U.  S.  359, 367,  that  ''avulsion  would  establish  a  fixed 
boundary,  to  wit:  the  cwtie  of  the  abandcmed  channel," 
or,  as  it  is  expressed  on  page  370,  ''the  boundary  was  not 
changed,  and  it  remained  as  it  was  prior  to  the  avulsioQ, 
the  centre  line  of  the  old  channel,"  and  in  Mismmri  v. 
NOraOxL,  196  U.  S.  23,  36,  that  the  boundary  hne  "must 
be  taken  to  be  the  middle  of  the  channel  oi  the  river  as  it 
was  prior  to  such  avulsion." 

It  is  contended,  further,  that  since  the  avdsion  ci  1876 
caused  the  old  river  bed  to  dry  up,  what  is  called  "the 
doctrine  of  the  submergmce  and  rei^ipeaiance  of  land" 
must  be  applied,  so  as  to  estaUish  the  ancient  boundary 
as  it  existed  at  the  time  of  the  earliest  record,  in  this  case 
the  year  1823,  with  the  effect  of  eKminating  any  shifting 
<A  the  river  bed  that  resulted  from  the  erosions  and  accre- 
tions of  the  half  ccsitury  preceding  the  avulsion. 

This  contention  is  rested  chiefly  upcm  a  quotation  from 
Sir  Matthew  Hale,  De  Jure  Mans,  c.  4:  "If  a  subject  hath 
land  adjoining  the  sea,  and  the  vidence  of  the  sea  swallow 
it  up,  but  so  that  yet  there  be  reasonable  marks  to  con- 
tinue the  notice  of  it;  or  though  the  marks  be  defaced; 
yet  if  by  situation  and  extent  oi  quantity,  and  bounding 
upon  the  firm  land,  the  same  can  be  known,  though  the 
sea  leave  this  land  again,  or  it  be  by  art  or  industry  re- 
gained, the  subject  doth  not  lose  hia  propriety;  and  ac- 
cordingly it  was  held  by  Cooke  and  Foster,  M.  7  Jac.  C. 
B.,  thouc^  the  inundation  continue  forty  years."  (1 
Hargraves'  Law  Tracts,  15;  Note  to  Ex  parte  Jennings, 

6  Cow.  542.)    To  the  same  effect,  2  Boll.  Abr.  168,  L  48; 

7  Comyns'  Dig.,  tit.  Prerogative,  D.  61,  62;  5  Bacon's 
Abr.,  tit.  Prerogative,  B.  1.  A  reference  to  the  context 
shows  that  the  portion  quoted  is  a  statement  of  one  of 
several  exceptions  to  the  general  rule  that  any  increaae 
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of  land  per  reUetUmMi^  or  sudden  reoefiflton  of  the  sea,  be* 
longed  oi  common  n|^t  to  tbe  King  as  a  part  of  his  pre- 
rogative. It  amoonts  to  no  more  than  saying  that  where 
the  rehotion  did  but  restore  that  which  before  had  been 
private  property  and  liad  been  lost  throi:^  the  violence 
of  the  sea,  the  private  ri^t  should  be  restored  if  the  land 
is  c^)able  of  identification.  Such  a  case  was  Mttbry  v. 
Norton,  100  N.  Y.  424,  the  true  scope  of  which  decision 
was  pointed  out  in  In  re  Ctiy  of  Bvgolo,  206  N.  Y.  319, 
326,  327.  But  this  doctrine  has  no  proper  bearing  upon 
the  rule  we  have  stated  with  reference  to  boundary 
streams.  Certainly  it  cannot  be  regarded  as  having  the 
effect  of  carving  out  an  exoeption  to  the  rule  that  where 
the  course  of  the  stream  changes  through  the  operation 
of  the  natural  and  gradual  processes  of  eroaon  |ubd  accre- 
tion, the  boundary  follows  the  stream;  while  if  1lie  stream 
leaves  its  former  bed  and  estahlidies  a  new  one  as  the  re- 
sult of  an  avulsion,  the  boundary  remidns  in  the  middle 
of  the  former  channel.  An  avulsion  has  this  effect, 
whether  it  results  in  the  drying  v^  of  the  old  channel  or 
not.  So  long  as  that  channel  remains  a  naming  stream, 
the  boundary  marked  by  it  is  still  subject  to  be  changed 
by  erosion  and  accretion;  but  whm  title  wator  becomes 
stagnant,  the  effect  oi  tfaeee  processes  is  at  an  end;  the 
boundary  then  becomes  fixed  in  the  middle  of  the  channe^ 
as  we  have  defiti^  H,  and  tbe  gradual  filling  up  of  the 
bed  that  ensues  is  not  to  be  treated  as  an  accretion  to  the 
8h<»es  but  as  an  ultimate  effect  of  the  avukion.  The 
emergence  (ji  the  land,  however,  may  or  may  not  follow, 
and  it  ou^t  not  in  reason  to  have  any  controlling  effect 
npoa  the  location  of  the  boundary  line  in  the  old  chaimel. 
To  give  to  it  such  an  effeet  is,  we  think,  to  misapply  the 
rule  quoted  from  Sir  Matthew  Hale. 

How  the  land  that  emefges  on  either  side  of  an  inter- 
state boundary  stream  shall  be  disposed  of  as  between 
public  and  private  ownership  is  a  matter  to  be  determined 
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acGoiding  to  the  law  of  each  State,  under  the  familar  doe- 
trine  that  it  is  for  the  States  to  establish  for  themselveB 
such  rules  of  property  as  thqr  deem  eq)edient  with  re- 
spect to  the  navigable  waters  within  their  borders  and 
the  riparian  lands  adjacent  to  them.  PoOard^a  Le$9e$  v. 
Hagan,  3  How,  212,  230;  Barney  v.  Keokuk,  94  U.  S.  324, 
338;  Hardin  v.  Jordan,  140  U.  S.  371,  382;  ShMv  v. 
Bauiby,  152  U.  8. 1, 40,  68;  St.  AniJumy  FoOb  Water  Power 
Co.  Y.  Water  Comndseumers,  168  U.  S.  349,  358;  Seott  v. 
Lottie,  227  U.  S.  229,  242.  Thus,  Arkansas  may  limit  ri- 
parian ownership  by  the  ordinary  hi^-water  marie;  (RaiJr 
way  y.  Ramaey,  53  Arkansas,  314,  323;  WaUace  v.  Drieer, 
61  Arkansas,  429, 435, 436;)  and  Tennessee,  while  extend^ 
ing  riparian  ownership  upon  navigable  streams  to  ordH 
naiy  low-water  mark,  and  reserving  as  public  the  lands 
constituting  the  bed  below  that  mark  (Elder  v.  Burrue^ 
25  Tennessee,  [6  Humph.]  358,  368;  Martin  v.  Nance,  40 
Tennessee  [3  Head],  649,  650;  Goodwin  v.  Thompeon^  83 
Temiessee  [15  Lea],  209),  may,  in  the  case  of  an  avulsion 
followed  by  a  drying  up  of  the  old  channel  of  the  river, 
recognise  the  right  d  former  riparian  owners  to  be  restored 
to  that  which  they  have  lost  throned  gradual  erosions  in 
times  preceding  the  avulsion,  as  she  has  done  in  State  v. 
Munde  Pulp  Co.,  119  Tranessee,  47.  But  these  disposH 
tions  are  in  each  case  limited  by  the  interstate  boundary » 
and  cannot  be  pemiitted  to  press  back  the  boundaiy  line 
from  where  otherwise  it  should  be  located. 

It  is  hardly  necessary  to  say  that  State  v.  Munde  Pulp 
Co.,  supra,  and  Stockley  v.  Cieena,  119  Fed.  Rep.  812,  re- 
lied upon  in  defendant's  answer  as  judicial  determinar 
tions  of  the  boundary  line,  can  have  no  such  effect  against 
the  State  of  Arkansas,  which  was  a  stranger  to  the  record 
in  both  cases. 

Upon  the  whole  case  we  ccmdude  that  the  questions 
submitted  for  our  determination  are  to  be  answered  as 
follows: 
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(1)  The  true  boimdaiy  line  between  the  States,  aside 
from  the  question  of  the  avulsion  of  1876,  is  the  middle 
of  the  main  channel  of  navigation  as  it  existed  at  the 
Treaty  of  Peace  concluded  between  the  United  States 
and  Great  Britain  in  1783,  subject  to  such  changes  as  have 
occurred  since  that  time  through  natural  and  gradual 
processes. 

(2)  By  the  avulsion  of  1876  the  boundary  line  between 
the  States  was  unaffected,  and  remained  in.  the  middle  of 
the  fonner  main  channel  of  navigation,  as  above  defined. 

(3)  The  boundaiy  line  should  now  be  located  accord- 
ing to  the  middle  of  that  channel  as  it  was  at  the  time  the 
cuirent  ceased  to  flow  therein  as  a  result  off  the  avulsion 
<rf  1876. 

(4)  A  oommission  consisting  of  three  competent  per- 
sons, to  be  named  by  the  oouit  upon  the  suggestion  of 

'  counsel,  will  be  appointed  to  run,  locate,  and  designate 
the  boundaiy  line  between  the  States  at  the  plac^  in  quoa- 
tion  in  accordance  with  the  above  principles. 

(5)  The  nature  and  extent  of  the  erosions  and  accre- 
tions that  doeurred  in  the  dd  channel  prior  to  its  aban- 
donment l^  the  current  as  a  residt  of  the  avulsicm  of 
1876,  and  the  question  whether  it  is  practicable  now  to 
locate  accurately  the  line  of  the  river  as  it  then  ran,  will 
be  referred  to  said  commission,  subject  to  a  review  of  its 
decision  by  this  court  if  need.be. 

The  parties  may  submit  the  form  of  an  interlocutory 
decree  to  cany  into  effect  the  above  eonclucdons. 
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DENVER  UNION  WATER  COMPANY  i;.  CITY  AND 
COUNTY  OF  DENVER  ET  AL, 

APPEALS  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOB  THE  DISTRICT  OF  COLORADO. 

Nos.  294,  205.    Argued  October  3, 4,  1917.— Decided  Mardi  i  1918. 

The  findings  of  s  apecial  maBter  appointed,  with  consent  of  partieB,  to 
take  tiie  testimony  and  rq;)ort  it  with  his  findingB  a£  fact  and  con- 
clnaona  of  law  for  tiie  adviseniflnt  of  Ibe  Diatriet  Ckrart,  an  nol 
eonduaive  but  subject  to  review  by  that  court  upon  eocoeptionfl. 

Where  a  master,  so.  appointed,  had  heaid  the  issues  fully  and  admitted 
all  proffered  evidence,  and  the  exceptions  to  his  findings  raised  no 
serious  questions  of  fact,  this  coiu^  found  it  unnecessary  to  remand 
the  case  to  the  District  Court  because  the  latter,  emnieously,  de- 
ehned  to  pass  upon  the  ezoeptions,  but,  having  before  it  the  evidence 
and  all  matten  neoessaiy  for  judgment,  piooeeded  to  do  what  that 
court  should  have  done— coiuddered  the  report^  passed  upon  the 
exceptions,  and  made  such  decree  as  was  deemed  equitable. 

Where  a  city  was  peculiarly  dependent  upon  the  continued  use  of  the 
plant  of  a  water  company  whose  franchise  had  expired,  the  ntuation 
negativing  the  idea  that  other  means  were  presently  procoiable  or  in 
contemplation  for  supplying  the  water  vital  to  the  community,  and 
an  ordinance  was  passed  which,  by  its  enacting  provisioDs,  not  only 
fixed  the  rates  which  the  company  mifi^t  charge  in  future  but  in 
addition  provided  for  collecting  charges  semi-annually  in  advance  for 
various  uses  which  could  not  be  discontinued  on  brief  notice,  re- 
quired installation  of  meters  for  all  proflpective  users,  to  be  paid  for 
monthly,  and  of  hydrants  to  be  ordered  thereafter  by  the  dty  upon 
extended  as  well  as  existing  mains,  at  an  annual  rental,  and  imposed 
fines  upon  the  company  or  its  agents  for  any  violation  of  the  or- 
dinance, hMy  that  these  provisioQS  were  inconsistent  with  dedai»- 
tions  in  the  preamble  characterising  the  company  as  a  tenant  by 
sufferance  and  disclaiming  any  intention  to  recoguiae  its  right  to 
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oeeapy  ilie  slreete  or  oontmue  the  Miviee;  and  that  the  ordniaiioe 
ahoald  be  eumUtiwI  HbataBy,  so  as  topienrve  theeafastMtU  ii^ta 
of  both  partiea,  via:  as  leoopiiafaig  the  city's  dependeaoe  on  the 
phnt,  as  coofeiTiiig,  impUed^,  whatever  privileges  mifi^t  be  neces- 
sary to  .jiM»  the  company  to  continue  serving  the  public,  as  in 
effect  requiring  it  to  furnish  water,  and  in  terms  forbidding  it  from 
cxeeecBng  the  specified  rates;  and  so,  as  granting  a  new  franoUse  of 
nide&iite  duration,  teiminabk  either  by  the  city  or  by  the  company 
at  such  time  and  under  such  dreumstances  as  would  be  consistent 
with  the  duty  owed  by  both  to  the  inhabitants. 

In  view  of  the  new  rifj^ts  so  conferred  upon  the  company,  its  plant  em- 
fdoyed  in  supplying  the  city  with  water  must  not  be  valued  as 
''junk,''  but  as  property  useful  and  m  use  in  the  public  service,  in 
determining  wheUier  the  laftes  fixed  by  the  onfinance  aBow  an 
adequate  letam. 

Nor  is  thM  question  of  vahie  gready  affected,  if  at  ail,  by  the  iact  thai 
then  is  neither  right  nor  obligation  to  continue  the  use  perpetually, 
or  for  az^  long  period  that  may  be  defined  in  advance. 

bi  valuing  the  plant  of  a  puUic  service  compaqy  as  a  bads  for  determin- 
ing the  adequacy  of  rates  fixed  by  a  dty,  it  is  proper  to  estimate 
land  at  piesent  market  vahie,  and  structures  at  reproduction  cost  lees 
uB|iieciatiiOm. 

Also  the  ^'gonig-eoneem  vahie,"  due  to  the  fact  that  the  plant  is 
assembled  and  established,  doing  budnees  and  eaining  money,  is  a 
property  right  which  should  be  conddered  in  such  determinations, 
and  estimated  in  each  case  upon  the  circumstances  therm  presented. 

What  rate  of  compensation  may  be  regarded  as  adequate  depends 
Srsatfy  upon  eireumstances  and  locality.  In  tUs  case,  where  the  net 
annual  letam  cMainaUe  under  the  ofdmance  rates  was  but  4.3% 
(appcoadmately),  of  tiie  value  of  the  plant,  exduding  certain  diq>uted 
water  rights,  in  a  dty  where  the  prevailing  rate  of  interest  for  secured 
loans  on  budness  and  residence  properties  was  6%,  with  higher  rates 
for  loans  less  secured,  AeU,  that  the  return  was  dearly  insufSdent 
and  that  the  onifinance  amounted  to  a  taking  of  the  company's 
property  without  due  process  of  law. 

Wbether,  in  Colorado,  a  eompany  under  fnmohise  eontiact  to  furnish 
water  for  a  dty  becomes  theowner  of  water  li^^  which  it  oiigiaates 
by  diverting  water  from  natural  streams  and  supplying  it  to  the 
consumers  under  short  license  contracts-^ot  dedded. 

BSodified  and  afSrmed. 

Thk  case  is  stated  in  the  opinioiL 
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Mr.  Jame&  A.  MarA^  Mr.  Norton  Mantgiumry  aad 
Mr.  Edward  C.  SHiman  for  City  and  County  of  Denver 
etal. 

Mr.  Clayton  C.  Daraey^  with  whom  Mr.  Gerald  Hughes 
and  Mr.  WiUiam  V.  Hodges  were  on  the  brief,  for  Denver 
Union  Water  Co. 

Mr.  Justice  Pttnist  detivered  the  opinion  of  the  court. 

We  have  here  an  appeal  and  a  cross-appeal  from  a 
final  decree  made  in  a  suit  in  equity  brought  by  the  Den- 
ver Union  Water  Company  against  the  City  and  County 
of  Denver  and  the  members  of  its  council  and  other  pub- 
lic officials,  for  the  purpose  of  restraining  the  enforcement 
of  an  ordinance  passed  March  3,  1914,  fixing  the  rates 
for  water  permitted  to  be  charged  thereafter  by  the  com- 
pany, upon  the  ground  that  they  did  not  afford  a  foir  and 
reasonable  compensation,  based  upon  the  valile  of  the 
property  of  complainant  necessarily  used  in  the  service, 
and  hence  amounted  to  a  taking  of  private  property  with- 
out due  process  of  law  within  the  meaning  of  the  Four- 
teenth Amendment.  The  City  and  County  of  Denver 
is  a  municipal  corpcn^ation  having  broad  powers  of  self- 
government,  including  the  power  on  the  part  of  five  jier 
cent,  of  the  electors  to  initiate  an  ordibance  by  petition. 
For  convenience  it  will  be  referred  to  as  the  City. 

An  answer  having  been  filed,  putting  the  cause  at  issue, 
the  District  Court,  by  consent  of  parties,  appointed  a 
special  master,  ''with  all  of  the  powers  oonfened  upon 
the  master  under  the  rules  of  praetke  for  the  courts  of 
equity  of  the  United  States,  and  subject  to  the  further 
orders  of  this  court,  ...  for  the  purpose  of  taking 
all  testimony  in  the  suit  and  reporting  to  the  court  said 
testimony,  his /finding^  of  fact  and  such  oQndusions  of 
law  as  he  may  deem  essential  to  the  proper  advisement  of 


Digitized  by  VjOOQIC 


,DENVER  V.  DENVER  UNION  WATER  CX).      181 
178.  OfiiDioii  of  the  Court. 

the  court/'  After  a  full  hearing  he  made  aD  elaborate 
leporl^  sustaining  complainant's  main  contention.  The 
City  and  the  Public  Utilities  Commission^  defendants, 
filed  numerous  exceptions  to  his  findings  and  conclusions,, 
raising  questions  respecting  certain  elements  that  entered 
into  his  valuation  of  complainant's  plant.  Complainant, 
while  declanng  that  it  did  not  consent  to  a  review  of  the 
report  so  far  as  it  was  conclusive  under  the  order  of  refer- 
ence, filed  exertions,  subject  to  such  ruling  as  the  court 
might  make  respecting  its  reviewal&ty.  Upon  these 
exceptions  the  cause  came  on  to  be  heaod,  whereupon  the 
court,  bring  of  the  opinion  that  under  the  terms  of  the 
order  appointing  the  special  master  his  findings  of  fact 
were  not  open  for  its  consideration,  and  that  no  material 
questions  of  law  were  raised  that  could  be  considered 
without  an  examination  of  the  facts,  ordered  that  the  ex- 
ceptions of  both  parties  be  struck  out,  confirmed  the  mas- 
ter's report,  and  passed  a  final  decree  in  favw  of  com- 
plainant in  aeeordance  with  his  findings.  Defendants 
appealed  to  this  court,  presenting  assigmnents  of  error 
baaed  up<m  the  overruling  by  the  District  Court  of  their 
exceptions  to  the  master's  report.  Complainant  filed  a 
croefr«ppeal  presenting  assignments  of  error  for  consider- 
ation only  in  the  event  that  defendants'  assignments  of 
error,  or  some  of  them,  should  be  sustained. 

In  our  ofmuon,  the  District  Court  erred  in  declining  to 
pass  upon  the  questions  raised  by  the  exceptions.  Al- 
though no  opinion  was  filed,  the  ruling  appears  to  have 
beai  based  upon  the  theory  that,  because  the  order  of 
reference  was  made  by  consent  (tf  parties,  the  conclusions 
of  the  master  were  not  open  to  question.  Kitnberly  v. 
Arms,  129  U.  S.  512,  524,  and  Dams^  v.  8chv)arte,  155  U. 
S.  631,  033,  636,  axe  cited  in  support,  buc  they  are  dis- 
tinguishable. In  the  fanner  case,  the  reference,  made  by 
ooaaeaat  of  the  parties,  attthori«ed  the  master  to  hear  the 
evidence  and  d^ide  all  the  issues  between  them,  and  it 
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was  because  of  this  that  the  court  held  the  findings  were 
not  merely  tulvisory,  as  in  the  ordinary  ease,  but  were  to 
be  taken  as  presumptively  correct,  ^'subject,  indeed,  to 
be  reviewed  under  the  reservation  contained  in  the  con- 
sent and  order  of  the  court,  when  there  has  been  manifest 
error  in  the  consideration  given  to  the  evidencei  or  in  the 
application  of  the  law,  but  not  otherwise; ''  and  'Biat  tiie 
findings  ought  to  have  been  treated  as  '^so  far  coirect  and 
binding  as  not  to  be  distinrbed,  unless  clearly  in  conflict 
with  the  weif^t  of  the  evidence  upon  which  they  wwe 
made."  Davis  y.  Schwartz  is  to  the  same  effect.  In  the 
present  case,  the  consent  given  to  the  order  of  reference 
was  conditioned  by  the  terms  of  the  order  itself,  which, 
as  we  have  seen,  limited  the  functions  of  the  master  to 
the  taking  of  testimony  and  reporting  it  to  the  court  to- 
gether with  his' findings  of  fact  and  conclusions  of  law  for 
the  advisement  of  the  court. 

The  error  of  procedure,  however,  does  not  necessitate 
sending  the  case  back  to  the  District  Court.  The  issues 
were  fully  heard  before  the  master^  all  proffered  evidence 
was  admitted,  the  exceptions  taken  to  his  findings  raise 
no  serious  questions  of  fact,  we  have  before  us  in  the  rec- 
ord the  evidence  and  all  other  materials  necessary  for 
judgment,  and  will  simply  proceed  to  do  what  the  Dis- 
trict  Court  ou^t  to  have  done,  namely,  consider  the  re- 
port and  pass  upon  the  exceptions,  and  make  such  decree 
as  is  equitable  in  the  premises. 

It  was  admitted  before  the  master,  and  is  not  here  con* 
troverted,  that  the  company  is  the  sole  owner  of  the  water 
works,  plant,  and  system  in  question,  including  lands, 
diversion  works,  reservoirs,  filters,  conduits^  distribution 
works,  and  other  apparatus,  and  is  serving  the  City  and 
its  inhabitants  with  water,  that  no  other  water  works  or 
system  of  distribution  exists  in  the  City,  and  that  al* 
lliough  the  City  has  power  to  construct  a  system  of  its 
own  (subject  to  a  limit  of  cost  that  will  be  mentioned  be- 
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low),  it  has  not  commenced  to  do  so.  It  was,  however, 
contended  by  defendants,  in  the  answer  and  upon  the 
hearing  before  the  master — and  the  contention  is  here 
renewed — ^that  as  to  such  of  the  company's  water  divei^ 
sioh  ri^ts  as  had  been  acquired  by  it  or  its  predecessors 
by  original  appropriation  and  user  (as  distinguished  from 
those  acquired  by  purchase)  the  right  to  the  water  itself 
was  not  tiie  property  of  the  company  but  of  the  City;  and 
this  upon  the  theory  that,  imder  the  law  of  appropriation 
as  it  obtains  in  Colorado,  the  right  of  diversion  belonged 
to  those  for  whose  use  and  benefit  the  appropriation  was 
made,  the  company  being  entitled  to  compensation  only 
for  its  services  as  carrier  in  distributing  the  water  by 
means  of  the  physical  system  owned  by  it. 

The  report  of  the  special  master  shows,  what  is  not 
disputed,  that  his  investigation  of  the  matters  referred 
to  him  was  most  painstaking  and  thorough.  In  estimat- 
ing the  value  of  the  company's  property,  he  adopted  the 
following  method,  with  the  practical  consent  of  the  par- 
ties: lands  and  water  rights  were  appraised  at  their  pres- 
ent market  values;  estimates  of  the  cost  of  reproducing 
the  structures  were  made,  and,  from  this  cost,  allowance 
for  accrued  depreciation  was  deducted  so  as  to  determine 
the  reasonable  value  of  the  structures  in  their  present 
condition;  and  in  estimatfng  the  cost  of  reproduction  it 
was  assumed  that  the  work  would  be  done  under  contract 
after  fair  competitive  bidding,  and  with  reasonable  costs 
for  engineering  and  superintendence  in  addition  to  the 
contract  cost.  Separate  consideration  was  given  to  the 
various  tracts  of  land  owned  by  the  company,  and  the 
various  water  rights,  diversion  works,  reservoirs,  conduits, 
distribution  pipes,  personal  property,  and  other  items 
constituting  the  plant.  He  found  the  plant  to  be  in  excel- 
lent condition,  supplying  water  abundantly  in  excess  of 
the  needs  of  the  community  and  under  a  proper  pressure, 
and  foimd  its  entire  value  to  be  $13,415,899,  in  which  the 
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only  elements  seriously  questioned  by  the  City  were: 
(a)  the  disputed  water  diversion  rights,  which  he  held  to 
be  the  property  of  the  company  and  valued  at  $1,998,117; 
and  (b)  an  item  of  1800,000  tor  "going-concern"  value, 
allowed  by  the  master  upon  the  ground  that  the  company 
had  ''an  assembled  and  established  plant  doing  business 
and  earning  money,"  according  to  the  principle  laid  down 
by  this  court  in  Dea  Moines  Om  Co.  v.  CHy  of  Des  Moines^ 
238  U.  S.  153,  165.  He  made  no  allowance  for  franchise 
value  or  for  any  permanent  right  to  maintiiin  the  water 
works  in  the  streets  of  the  City ;  but  he  did  Value  the  plant 
as  capable  of  use  and  actually  in  use  in  the  public  service, 
and  found  that  a  new  plant  capable  of  serving  the  public 
with  like  efficiepcy  could  not  be  built  for  $13,415,899;  a 
jSnding  to  which  no  exception  was  taken.  The  master 
further  found  that  the  net  earnings  of  the  company  under 
the  ordinance  of  1914,  after  making  proper  allowances 
for  operating  expens63,  taxes,  and  depreciation;  would  be 
$488,820,  or  only  3.64%  of  the  reasonable  value  of  the 
plant;  while  the  prevailing  rat^  of  interest  for  secured 
loans  on  business  and  residence  properties  in  Denver  was 
about  6%,  with  higher  rates  for  loans  less  adequately  se- 
cured. 

Defendants  now  insist  that  ioe  company  is  occupying 
the  streets  and  performing  its  service  merely  at  suffer- 
ance; that  its  rights  arose  solely  out  of  a  franchise  ordi- 
nance adopted  in  1890  and  which  expired  in  1910;  and 
that  the  City  now  has  the  right  to  exclude  the  company 
£rom  its  streets,  and  hence  the  right  to  fix  the  terms  upon 
which  it  shall  continue  to  do  business,  and  tL.t  the  value 
to  the  company  of  the  property  under  theso  circumstances 
is  what  it  would  bring  for  some  other  use  in  "^se  the  City 
should  build  its  own  plant— in  other  words  as  to  a  large 
part  of  the  property,  ''junk  value."  Of  course,  it  is  a 
necessary  corollary  that  the  company  may  discontinue 
its  service  at  will. 
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We  are  unable  to  regard  the  case  ad  capable  <rf  being 
thus  disposed  of  upon  the  basis  <rf  '^junk  value''  for  com- 
plainant's property. 

In  the  first  place,  no  such  question  is  presented,  either 
by  the  pleadings,  flie  master's  report,  the  exceptions,  or 
the  assignments  of  error.    The  bill  av^red  that  com- 
plainant was  '^entitied  to  have  its  property  devoted  to 
the  public  use  of  supplying  the  CSty  and  Ck)imty  of  Den- 
ver and  its  inhabitants  with  water  remain  unimpaired  in 
value,  and  to  receive  for  the  water  supplied  and  services 
rendered  a  reasonable  return  upon  the  value  of  the  prop- 
erty so  devoted  to  ttid  uses,  and  a  sufiident  amount  to 
protect  said  property  against  depreciation  and  other  im- 
pairments of  value."    The  answer  admitted  complain- 
ant's ownership  of  the  system  of  water  works  (except  that 
as  to  certain  of  the  water  rights  it  was  denied  upon  legal 
grounds  that  have  been  indicated),  and  admitted  that 
''complainant  is  entitled  to  have  its  property  devoted  to 
the  public  use  of  supplying  the  Qty  and  County  (A  Den- 
ver and  its  inhabitants  with  water  remain  unimpaired  in 
value,  so  far  as  its  actual  use  in  supplying  the  City  and 
County  €i  Denver  and  its  inhalntants  with  water  is  con- 
cerned, and  to  recdve  for  the  services  rendered  in  supply- 
ing such  water  a  reasonable  return  upon  the  value  of  the 
property  devoted  to  such  use,  and  a  sufficient  amount  to 
protect  said  property  against  depreciation  and  other  im- 
pairments of  value  in  connection  with  such  use  and  such 
water  service."   The  answer  further  alleged  that  the  rates 
fixed  by  the  ordinance  of  1914  ''are  fair,  reasonable,  just, 
and  will  produce  for  complainant  a  fair,  reasonable,  and 
adequate  return  upon  the  capital  actually  invested  by 
complainant  in  its  water  system  and  carrying  service." 
The  master's  report  shows  that  no  question  was  made 
before  him  but  that  the  plant  should  be  valued  as  a  plant 
in  use,  except  as  it  was  contended  that  the  item  of  9800,000 
for  going-concern  value  ought  to  be  eliminated  on  the 
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ground'  that  such  an  elemept  of  value,  admittedly  exist- 
ent in  a  ''purchMe  ease/'  could  not  be  consideied  in  a 
/'rate  case/'  and  on  the  further  ground  that  the  company's 
franchise  had  expired.  This  latter  point  was  made  the 
basis  of  one  of  the  exceptions.  Aside  from  this,  the  ex- 
cepti(»s  were  devoted  mainly  to  the  contention,  already 
mentioned,  that  the  company's  water  rights,  other  than 
those  which  had  been  purchased,  were  the*  property  not 
of  the  company  but  of  the  City.  It  was  at  no  time  con- 
tended that  any  element  of  value  except  ''going  concern 
value"  ought  to  be  excluded  because  of  the  expiration  of 
the  franchise*  Defendants'  assignments  of  error  are 
based  upon  the  exceptions,  and  raise  no  other  question. 

But,  supposing  the  question  were  properly  raised,  we 
are  convinced  that  by  the  true  intent  and  meaning  of  the 
ordinance  of  1014  new  rights  were  conferred  upon  the 
company  of  such  a  nature  that  in  considering  the  effect 
of  the  provisions  limiting  rates  the  plant  must  be  valued 
not  as  ''junk"  but  as  property  Vseful  and  in  use  in  the 
public,  service. 

It  is  true  the  title  and  preamble  of  the  ordinance  con- 
*tain  indications  of  a  purpose  to.  treat  the  company  as  a 
mere  tenant  by  sufferance  of  the  streets,  but  its  enacting 
provisions  do  not  carry  out  this  purpose;  and  the  measure 
must  be  construed  as  a  whole,  in  the  li^t  of  the  circum- 
stances existing  at  the  time  of  its  adoption,  and  with 
proper  regard  for  the  consequences  that  would  result 
from  givihg  to  it  the  meaning  contended  for  by  the  City. 

Under  the  ordinance  of  1890  the  company  had  a  fran- 
chise which  expired  April  10, 1910,  at  which  time  the  City 
had  an  option  either  to  purchase  the  works  at  an  appraised 
valuation,  or  to  renew  the  contract  for  a  period  of  twenty 
years.  After  its  expiration  litigation  ensued  as  a  result 
of  which  this  court  held,  in  May,  1913,  that  the  City  was 
under  no  obligation  to  accept  cither  option,  and  that  its 
failure  to  renew  the  contract  did  not  amount  to  mi  elec* 
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tion  to  purchase  the  plant.    Denver  v.  New  York  Truet 
Co.,  229  U.  S.  123, 138.   Meanwhile  fruitless  negotiations 
were  conducted  looking  to  a  piurchase  of  the  plant  by  the 
Gty,  but  leaving  the  parties  far  apart  upon  the  question 
of  valuation.    The  City  on  May  17/  1910,  adopted  a 
charter  amendment  whereby  it  creatcKl  the  Public  Util- 
ities Conmiisfflon,  directed  that  an  offer  of  17,000,000  be* 
made  for  the  property  of  the  company,  and  provided  that 
in  case  of  its  rejection  steps  should  be  taken  to  construct 
a  water  system  owned  and  operated  by  the  City  at  a  cost 
not  to  exceed  $8,000,000.    The  water  company  rejected 
the  offer  of  $7,000,000;  but  the  City  did  not  commence — 
has  not  yet  commenced— the  construction  of  its  own 
water  system.    The  company  continued  to  supply  water 
to  the  City  and  its  inhabitants  at  the  rates  charged  dur- 
ing the  continuance  of  the  ordinance  of  1890.   In  August, 
1913 — after  our  deciisdon  in  the  case  just  mentioned — ^the 
City  and  the  Public  Utilities  Commission  appointed  a  com- 
mission of  three  to  inq)ect,  examine,  and  report  upon 
complainant's  water  qrstem,  and  after  an  investigation, 
during  which  complahiant  gave  this  commission  eveiy 
reasonable  opportimity  for  inspection  and  examination 
of  its  records  and  data,  the  commission,  on  January  14, 
1914,  made  a  unanimous  report  to  the  effect  that  com- 
plainant's system  was  in  excellent  working  condition, 
adequate  for  supplying  the  City's  present  needs,  and 
worth,  exclusive  of  going-concern  value  or  water  rights, 
something  over  $10,000,000,  and  declaring  that  it  would 
take  five  years,  without  allowance  for  delays  in  legal  pro^ 
ceedings,  for  tiie  City  to  construct  a  new  ^tem  of  itsi 
own,  and  would  cost  $12,750,000.    After  this  report,  and 
on  February  17,  there  was  submitted  to  the  electors  and 
taxpaying  electors  of  the  City  a  contract  by  which  the 
City  was  to  purchase  complainant's  water  system  and 
properties  at  a  price  to  be  fixed  by  appraisers  including 
the  Public  Utilities  Commission  who  were  to  act  for  the 
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City,  which  contract  complainant  agreed  to  accept  and 
abide  by  if  favorably  voted  on  by  the  taxpaying  electors. 
It  was  rejected.  Prior  to  the  firet  of  February  the  ordi- 
nance now  in  question,  greatly  reducing  the  rates,  was 
prepared  at  the  instance  of  the  Public  Utilities  Commis- 
sion, circulated  as  an  initiated  bill  under  the  appropriate 
provision  of  the  city  charter,  received  the  signatures  of 
more  than  five  per  cent,  of  the  electors,  but  only  5,593  in 
all,^  was  filed  with  the  city  clerk  about  a  week  after  the 
election  just  mentioned,  was  introduced  in  the  City  Coun- 
cil, published  once,  and  passed  by  the  Council  on  March 
3,  without  amendment  and  without  hearings;  that  body 
having  acted  either  in  the  belief  that,  since  tiie  measure 
was  presented  with  the  signatures  of  a  sufficient  number 
of  the  citizens,  it  was  mandatory  upon  the  Council  to 
pass  it,  or  else  that  they  had  no  other  option  except  to 
refer  it  to  a  vote  of  the  people,  which  was  not  done.  (See 
&peeT  V.  People,  52  Colorado,  325,  343.)  We  remark  upon 
the  le^filative  procedure  simply  because  of  its  oearing 
upon  the  interpretation  of  the  measure,  which,  as  we  shall 
see,  lacks  certainty  in  its  enacting  clauses. 

The  practical  edtuation  existing  at  the  time  of  its  enact- 
ment is  sufficiently  clear  from  what  has  been  said.  The 
answer  admits  the  averment  of  the  bill  that  complainant 
has  been  and  is  compelled  to  continue  to  serve  the  City 
and  its  inhabitants  with  water,  because  there  is  no  other 
supply  of  water  available,  and  a  cessation  of  its  service 
would  result  in  great  suffering,  damage,  and  loss  of  life. 
The  City  is  located  in  a  semi-arid  region,  and  is  and  for 
nearly  a  half  centuiy  has  been  absolutely  dependent  upon 
the  continued  operation  of  complainant's  system.  The 
termination  of  the  legal  franchise  in  1910  did  not  absolve 
the  City  from  its  duty  to  the  inhabitants.  At  the  time 
of  the  enactment  of  the  ordinance  of  1914  the  company's 
plant  had  been  in  use  for  four  years  since  the  expiration 

*  The  pbpulataon  of  the  Cit^f ,  by  the  Censiw  of  1910,  was  2l3;i8i. 
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of  the  faaner  franchise;  the  Cily^  while  radowed  with 
the  power  to  construct  a  system  of  its  own,  but  only  if  it 
could  be  done  at  a  cost  not  exceeding  IS^OOOiOOO,  had  not 
yet  conun^iced  the  construction  of  sudi  a  syston,  had 
just  been  c^cially  advised  that  one  could  not  be  con* 
sti  ^cted  for  less  than  $12,750,000,  and  nevertheless  had 
rejected  a  proposition  to  purchase  complainants  i^ystem 
at  an  appraised  value. 

It  is  in  the  light  of  all  these  circumstances  that  the 
provisions  of  the  ordinance  of  1914  must  be  read.  There 
is  a  preamble  reciting  that  once  1910  the  company  had 
been  witiiout  franchise  and  Sr  mere  tenant  by  sufferance 
of  the  streets,  and  that,  while  it  had  been  supplying  the 
City  and  its  inhabitants  with  water,  it  had  done  so  ''at 
rates  that  are  excessive  and  that  should  be  reduced  and 
r^ulated  accordingly;"  and  there  is  a  declaration  that 
the  enactment  is  made  without  recognizing  the  company's 
right  to  occupy  the  streets  or  to  continue  its  service,  but 
for  the  purpose  of  r^^ting  and  reducing  its  charges 
"during  the  time  it  shall  further  act  as  a  water  carrier 
and  tenant  by  suff^nance  of  said  streets."  But  the  enact- 
ing provisions,  in  the  tenns  employed  and  by  necessary 
intendment,  are  inconsistent  with  these  declarations,  aiid 
must  be  taken  to  override  them.  The  first  section  estab- 
lishes, as  the  maximum  charges  permitted^  be  made  by 
the  company,  a  detailed  schedule  of  ^'sermHinnual  water 
rates  payable  in  advance  on  the  first  day  of  May  and  No- 
vember of  eac/i  year.''  Tlie  vaHous  uses  are  specified,  and 
many  of  these  are  of  kinds  that  cannot  be  discontinued 
on  brief  notice.  There  is  a  special  rate  f pr  irrigation  by 
the  season.  May  1  to  November  1.  There  is  a  provision 
for  meter  rates,  payable  monthly,  with  a  clause  requiring 
the  company  to  instal  a  meter  for  any  person  desirous  of 
using  water  by  meter.  Section  2  provides  that  for  hy- 
drants, including  ''Uiose  which  may  thereafter  be  ordered 
by  the  Council  to  be  set  upon  existing  mains  or  upon  ea> 
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tensions  therecrf/'  the  City  shall  pay  annual  rentals.  And 
§  4  hnposes  fines  upon  the  company  and  its  agents  for  any 
violation  of  the  ordinance. 

Of  course^  these  provisions  are  of  themselves  inexplicit; 
but  in  attributing  a  meaning  to  them  the  choice  is  be- 
tween a  liberal  construction  that  preserves  the  substan- 
tial rights  of  both  parties  and  a  strict  construction  hif^ily 
penal  and  destructive  in  its  effect  upon  both.  The  sub- 
ject-matter was  a  prime  necessity  of  life,  for  which  there 
was  no  substitute  available.  The  very  act  of  regulating 
the  company's  rates  was  a  recognition  that  its  plant  must 
continue,  as  before,  to  serve  the  public  needs.  The  fact 
that  no  term  was  specified  is,  under  the  existing  circum- 
stances, as  sigiiificant  of  an  intent  that  the  service  should 
continue  while  the  need  existed  as  of  an  intent  that  it 
should  not  be  perpetual.  Without  attributing  to  the 
initiators  and  to  the  City  Council  a  purpose  to  subject  the 
inhabitants  to  grave  danger  of  disease  or  worse,  we 
cannot  read  the  enacting  provisions  as  leaving  the 
company  actually  without  the  right  to  maintain  its 
plant  in  the  City  thereafter,  for  necessarily  this  would 
leave  it: at  liberty  to  discontinue  the  service  at  will. 
The  alternative,  which  we  adopt,  is. to  construe  the  ordi- 
nance as  the  grant  of  a  new  franchise  of  indefinite  dura- 
tion, terminable  either  by  the  City  or  by  the  company  at 
such  time  and  under  such  circumstances  as  may  be  con- 
sistent with  the  duty  that  both  owe  to  the  inhabitants  of 
Denver.  It  recognizes  the  dependence  of  the  City  upon 
this  plant,  by  necessary  imi^ication  confers  upon  the 
cpmpany  whatever  privileges  may  be  necessary  to  enable 
it  to  continue  serving  the  public,  in  effect  requires  it  to 
furnish  water,  and  in  terms  prohibits  it  from  exceeding 
the  specified  rates. 

In  this  situation,  there  can  be  no  questicm  oi  the  com* 
pany's  right  to  adequate  compensation  fw  the  use  of  its 
property  employed,  and  necesssrily  employed,  in  the  pub- 
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lie  sendee;  nor  eaA  it  be  doubted  that  tbe  property  must 
he  valued  as  property  in  use.  It  involves  a  praetieal  con- 
tradietion  of  terms  to  say  that  property  useful  and  ac- 
tuaUy  used  in  a  public  service  is  not  to  be  estimated  as 
hav'ng  the  value  of  property  in  use,  but  is  to  be  reckoned 
with  on  the  basis  of  its  '^  jimk  value."  Nor  is  the  question 
of  value  for  present  purposes  greatly  affected,  if  at  all, 
by  the  fact  that  there  is  neither  right  nor  obligation  to 
continue  the  use  perpetually,  or  for  any  long  period  that 
may  be  defined  in  advance.  The  reason  is  not  obscure: 
the  cost  and  detriment  to  a  property  o^er  attributable 
to  the  use  of  his  property  by  the  public,  and  the  value  of 
the  service  rendered  by  the  prc^rty  to  the  public,  are 
measured  day  by  day,  month  by  month,  year  by  year, 
and  are  little  influenced  by  the  question  how  long  the  serv- 
ice is  to  continue.  The  cost  of  the  service  includes  the 
use  of  the  plant,  but,  ordinarily,  not  its  destruction,  ex- 
cept through  the  slow  processes  of  wear  and  tear  and  ob- 
solescence, for  which  graduated  depreciation  allowances 
are  made.  The  whole  calculation  is  a  matter  of  income, 
not  capital,  accounting;  and  the  cost  and  value  of  the 
use  of  a  given  property  for  a  stated  period  is  the  same 
whether  the  use  is  to  be  continued  after  the  expi- 
ration of  the  period  or  not.  If  the  period  is  ex- 
tended, compensation  for  the  use  is  extended  prqporticm- 
ately. 

What  we  have  said  establishes  the  propriety  of  estimat- 
ing complainant's  property  on  the  basis  of  present  market 
values  as  to  land,  and  reproduction  cost,  less  depreciation, 
as  to  structures.  That  this  method  was  fairly  applied 
by  the  special  master  hardly  is  disputed  by  appellants, 
except  as  they  contest  the  items  allowed  for  "going-con- 
cern value"  and  for  the  water  rights  acquired  by  com- 
plainant and  its  predecessors  by  original  appropriation. 
With  re£fpect  to  the  former  item,  we  adhere  to  what  was 
said  in  Dea  Moines  Oaa  Co.  v.  Dea  Moines,  238  U.  S.  153, 
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105:  "That  there  is  an  element  of  value  in  an  acsflmbled 
and  establiahed  plant,  doing  busmess  and  earning  mon^^ 
over  one  not  thus  advanced,  is  self-evident.  This  element 
of  value  is  a  property  right,  and  should  be  considered  in 
determining  the  value  of  the  property,  upon  which  the 
owner  has  a  right  to  make  a  fair  return  when  the 
same  is  privately  owned  althouj^  dedicated  to  public 
use." 

As  was  then  observed,  each  case  must  be  controlled  by 
its  own  circumstances.  In  the  present  case,  the  mastei 
expressly  dechmmiat  his  detailed  valuation  of  the  phys- 
ical property  tad  water  rights  included  no  incremait 
because  the  property  constituted  an  assembled  and  es- 
tablished plant,  doing  business  and  earning  monqr;  and 
a  careful  examination  of  his  very  elaborate  report  con- 
vinces us  that  this  is  true.  The  ambunt  allowed  by  him 
on  this  account  is  not  open  to  serious  question  from  the 
standpoint  of  appellants. 

The  only  remaining  question  of  serious  moment  is  the 
allowance  of  $1,908,117  for  the  value  of  water  rights  ac- 
quired by  origW  appropriation  as  distinguished  from 
acquisitions  by  piuxshase. 

The  master  f oxmd  that  these  appropriations  wwe  made 
at  times  when  the  company  or  its  predecessor  held  fran- 
chise contracts  with  the  City  calling  for  a  supply  of  wat^ 
to  the  inhabitants;  that  these  contracts  were  limited  to 
short  periods,  while  the  use  by  private  consumers  waa 
under  simple  permits  or  licenses  for  periods  of  six  months, 
at  rates  paid  in  advance,  and  under  expressed  conditions 
that  termii^tted  their  right  to  use  the  water  on  vidation 
of  the  reasonable  rules  of  the  company.  The  parties 
agree  that  such  a  diversion  and  beneficial  use  of  the  un- 
appropriated water  of  a  natural  stream  is  sufficient  to 
initiate  and  perfect  a  right  to  continue  to  use  beneficially 
the  volume  of  water  so  appropriated.  Complainant  con- 
tends, and  the  master  held,  that  the  ownership  of  the 
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appropriation  under  such  circumstaneeB  may  be  fixed  by 
contract  between  the  one  who  diverts  and  the  one  who 
benefidally  applies  the  water,  and  that  under  the  circum- 
stances of  the  case,  upon  a  proper  api^cation  of  the  rule 
adopted  by  the  Supreme  Court  of  Colorado  in  City  of 
Denver  v.  Browne  56  Colorado,  216,  the  water  lights  in 
question  wwe  owned  by  complainant. 

Appellants  contend  that  under  the  Constitution  of 
Colorado,  Art.  16,  §  5,  and  under  the  law  as  established  by 
repeated  decisions  of  the  Supreme  Court,  the  right  to  the 
use  of  water  is  not  permitted  to  be  acquired  by  appropri- 
ation from  the  natural  streams  for  purposes  of  sale  or 
rental;  that  there  is  no  ownership  of  the  water  or  right 
to  the  use  of  it  except  by  those  actually  applying  it  to  a 
beneficial  use;  that  not  only  must  application  to  a  ben- 
eficial use  be  united  to  diversion  Ux  order  to  render  the 
right  of  appropriation  complete,  but  that  where  a  cany- 
ing  company  diverts  water  for  the  beneficial  use  of  others^ 
it  acts  as  the  agent  or  quasi  trustee  of  the  consumers  for 
tiie  protection  of  thsir  rights,  and  is  not  itself  the  owner 
of  the  rights  of  diversion. 

In  support  of  this  view,  Wheekr  v.  Northern  Colorado 
Trrigaium  Co.^  10  Colorado,  582;  Farmers'  High  Line  Cch^ 
fud  A  Reservoir  Co.  v.  SouOiworth,  13  Colorado,  111; 
Combe  v.  AgricvUural  Ditch  Co.,  17  Colorado,  146;  WyaU 
V.  Irrigation  Co.,  18  Colorado,  298;  White  y.  Farmere^ 
High  Line  Canal  Co.,  22  Colorado,  191 ;  Farm&rs*  Independ* 
ent  Ditch  Co.  v.  AgricuUural  Ditch  Co.,  22  Colorado,  513; 
Wright  v.  Platte  VdUey  Irrigation  Co.,  27  Colorado,  322, 
and  some  other  cases  are  cited;  it  being  insisted  that  they 
.establish  the  rule  contended  for,  and  ^jhat  their  authority 
b  not  overtiirown,  but  on  the  caatt^  recognized,  by 
City  of  Denver  v.  Brown,  56  Colorado,  216.  The  question 
is  one  of  great  eonsequence,  and  is  not  free  from  difficulty. 
It  ought  not  to  be  passed  upon  unless  the  exigencies  of 
the  ease  require  it* 
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We  find  it  uimecessaty  to  deteimine  it  As  we  have 
shown,  the  master  found  the  value  of  complainant's  en- 
tire plant,  including  these  water  rights,  to  be  $13,415,899. 
Deducting  $1,998,117,  the  entire  value  of  the  disputed 
rights,  there  remains  a  valuation  of  $11,417,782.  No  part 
of  this  is  seriously  disputed  except  the  item  for  going- 
concern  value,  upon  whidh  we  already  have  passed.  The 
master  found  that  the  net  earnings  of  the  company  under 
the  ordinance  of  1914  would  be  $488,820.  No  question 
is  made  about  this,  except  some  sli^t  criticiffln  of  the 
depreciation  charges*  that  enter  into  the  calculation;  a 
criticism  that  we  cannot  sustain.  The  net  return,  there- 
fore, is  found  to  be  only  4.2812  per  cent,  of  the  value  of 
ihe  plant,  excluding  the  disputed  water  rights;  idbile 
there  is  no  controversy  over  the  master's  finding  that  the 
prevailing  rate  of  interest  for  necured  loan^  on  buEoness 
and  residence  properties  in  Denver  is  about  6%,  with 
higher  rates  for  loans  less  adequately  secured.  As  was 
declared  m  WiUcax  v.  CoMolidated  Oaa  Co.,  212 
U.  S.  19,  48,  the  qu^tion  of  the  rate  of  compen- 
sation that  may  be.  r^;arded  as  sufficient  depends 
greatly  upon  chtsumstai^cas  and  locality.  In  that  case 
we  hdd  (p.  50)  that  copaplainant  was  entitled  to  6% 
on  the  fair  value  of  its  property  devoted  to  the  pubfic 
use.  We  have  no  hesitation  in  holding  that  the.  re-  * 
turn  yielded  by  the  oidinance  now  before  us  is  clearly 
inadequate,  and  aiQOunts  to  a  taking  of  complainant's 
property  without  due  process  of  law,  teontraiy  to  the 
provision  of  the  Fourteenth  Amendment  in  that  r^;ard, 
even  excluding  from  consideration  the  disputed  water 
rights. 

The  decree  of  the  District  Cknirt  will  be  modified  so  as 
to  overrule,  instead  of  striking  out,  the  exceptions  taken 
by  defendants  to  the  master's  report,  and  as  so  modified 
it  will  be  affirmed. 

Modifidi  and  affirmed. 
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Mb.  Juimcs  Houcss,  dissenting. 

This  is  a  bill  tcKiestrain  the  enforcement  of  an  ordi- 
nance of  the  City  and  County  of  Denver,^ passed  on 
March  3,  1914,  fixing  the  rates  for  water  permitted  to  be 
charged  thereafter  to  the  City  and  its  inhabitants.  After 
the  coming  in  of  the  answer  the  case  was  referred  to  a 
special  master^  there  was  an  investigation  of  the  usual 
kind,  a  rei)ort  and  afterwards  a  final  decree  for  the  Water 
Company,  vitiatea  by  the  judge's  assumption  tUftt  he 
was  bound  by  the  master's  findmgs  of  fact.  But  I  need 
not  dwell  upon  this  mistake,  because  in  my  opinion  the 
decision  ought  to  be  reversed  upon  a  more  important 
ground.  In  some  instances  it  would  be  proper  to  send 
back  the  case  for  further  consideration,  Wilson  Cypress 
Co.  V.  Del  Po^o,  236  U.  S.  635,  657;  Broum  v.  Fletcher,  237 
TJ.  S.  583;  Marconi  Wireless  Tekffraph  Co.  v.  Simon,  decided 
to-day;  ante,  46,  but  that  is  unnecessary  when  there  is  dis- 
closed a  fundamental  bar  to  the  bill,  and  I  may  add  that, 
if  this  be  the  fact,  no  omission  to  raise  the  point  in  tech- 
nical form  would  induce  this  Court  to  enter  a  decree 
contrary  to  the  manifest  equities  of  the  case.   Rule  35. 

The  Water  Company  ocpupied  the  streets  of  Denver 
with  its  pipes  under,  an  ordinance  of  April  10,  1890,  and 
it  is  not  denied  that  the  franchise  granted  by  that  ordi- 
nance had  expired.  Denver  v.  New  York  Trust  Co.,  229 
TJ.  S.  123.  I  am  of  opinion  that  the  ordinance  complained 
of  does  not  grant  a  new  term.  Perhaps  an  instrument 
could  be  framed  that  granted  while  it  said  thait  it  did  not. 
But  tbifi  ordinance  qualifies  idl  thad,  ioUows  by  a  preamble 
t^t  it}cite8  that  the  Water  Company^  ^'withiM  a  fran- 
chise and  a  mere  tenant  by  sufferance  of  the  streets  of  the 
City  and  County  of  Denver"  and  then,  ''without  in  any 
manner  lecogniflng  said  The  Denver  Union  Water  Com- 
pany's right  to  occupy  the  streets  of  the  City  and  Coimty 
of  Denver,  or  to'  continue  its  service  as  a  water  carrier, 
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but  for  the  purpose  of  regulating  and  reducing  the  charges 
made  by  it  during  the  time  it  shall  further  act  as  a  water 
carrier  and  tenant  by  sufferance  of  said  streets/'  goesonto 
fix  the  rates.  It  seems  to  me  plain  that  the  rates  sub- 
sequently established  even  though  purporting  to  be 
monthly  or  semi'-anniial  arc  established  subject  to  the 
preliminary  declaration,  and  to  the  chance  of  the  prac- 
tically improbable  earlier  termination  of  the  license  or 
tenancy  at  sufferance.  The  ordinance  does  not  attempt 
t6  require  the  Company  to  furnish  water  but  simply 
fixes  a  limit  to  its  charges  while  it  does  fiunish  it  as  such 
tenant  at  sufferance.  While  the  service  continues  it  is 
charged  with  a  public  interest  and  is  subject  to  regulation 
by  law.  The  question  at  the  bottom  of  the  case  is  what 
elements,  if  any,  the  Company  has  a  constitutional  right 
to  have  taken  into  account  in  determining  whether  the 
rates  ordained  are  confiscatory,  and,  more  generally, 
whether  it  has  any  constitutionid  rigjhts  at  all  in  the  mat- 
terofrates. 

We  must  assume  that  the  Water  Company  may  be 
required,  within  a  reasonable  time,  to  remove  its  pipes 
from  the  streets.  Detroit  United  Railway  v.  Detroit,  229 
TJ.  S.  39,  46.  And,  to  illustrate  the  problem,  it  may  be 
asked  how  a  company  in  that  situation  can  assert  a  con- 
stitutional right  to  a  return  upon  the  value  that  those 
pipes  would  have  if  there  under  a  permanent  ri|^t  of  oc- 
cupation, as  against  a  city  thiit  is  legally  entitled  to  re- 
duce them  to  their  value  as  old  iron  by  ordering  them  to 
be  removed  at  once.  In  view  of  that  rij^t  of  the  City, 
which,  if  exercised,  would  make  the  Company's  whole 
plant  valueless  as  such,  the  question  recurs  ^diether  the 
fixing  of  any  rate  by  the  CSty  could  be  said  to  confiscate 
property  on  the  ground  that  the  returta  was  too  low. 

I  understand  that  the  Water  Ccmipany  has  a  right  to 
stop  furnishing  water,  corresponding  to  the  right  of  the 
City  to  order  out  the  pipes.    It  is  hard  to  see  how  prop- 
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eriy  could  be  confiscated  by  the  establishment  of  ahnost 
any  rate  when  whatever  value  it  would  have  over  and 
above  that  dependent  upon  the  use  of  the  pipes  would  re- 
main to  the  Company  if  it  stopped  using  them  and  there- 
fore was  in  the  Company's  hands  to  preserve.  The  or- 
dinance of  the  City  could  mean  no  more  than  that  the 
Company  must  accept  the  City's  rates  or  stop — and  as  it 
could  be  sjtopped  by  the  City  out  and  out^  the  general 
principle  is  that  it  could  be  stopped  unless  a  certain  price 
should  be  paid.  Lhyd  v.  DoUism,  194  U.  S.  445,  449. 
Ashley  v.  Ryan,  153  U.  S.  436,  443,  444.  See  Dmver  v. 
New  York  Trust  Co.,  229  U.  S.  123,  141,  142.  It  is  true 
that  this  principle  has  not  been  applied  in  cases  where 
the  condition  tended  to  bring  about  a  state  of  things  that 
there  was  a  predominant  public  interest  to  prevent,  but 
I  see  no  groimd  for  the  application  here  of  anything  to 
be  deduced  from  Western  Union  Telegraph  Co.  v.  Kansas, 
216  U.  S.  1;  PvUman  Co.  v.  Kansas,  216  U.  S.  66,  or  Mo- 
turn  Picture  Patents  Co.  y.  Universal  FUm  Manufacturing 
Co.,  243  U.  S.  602. 

It  may  be  said  that  to  argue  from  such  abstract  rights 
is  to  discuss  the  case  in  twcuo— that  practically  the  Com- 
pany cannot  stop  furnishing  water  without  being  ruined, 
or  the  City  stop  receiving  it  without  being  destroyed. 
And  no  doubt  this  is  true — ^but  it  ialso  is  true  and  not 
quite  as  tautologous  as  it  seems,  that  the  law  knows  noth- 
ing but  legal  rights.  Something  more  than  the  strong 
probability  that  an  enjoyment  will  continue  must  be 
shown  in  order  to  make  an  otherwise  lawful  imcompen- 
sated  interference  with  it  a  wrong.  See  Matter  of  City  of 
Brooklyn,  143  N.  Y.  596,  616.  S.  C,  166  U.  S.  685.  Or 
conversely  if  a  legal  title  is  taken  it  must  be  paid  for  in 
full  notwithstanding  a  strong  probability  that  the  enjoy- 
ment of  the  property  will  coittinue  long  undisturbed. 
Howe  V.  Weynumlh,  148  Massachusetts,  605,  606,  607. 
So  here  the  mutual  dependence  of  the  parties  upon  each 
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other  in  fact  does  not  affect  the  consequences  of  their  in- 
dependence of  each  other  in  law.  The  question  before 
us  is  not  what  would  be  a  fair  compensation  as  between 
a  necessary  customer  and  a  necessary  seller,  but  simply 
whether  the  property  of  the  Company  is  taken  without 
due  process  of  law  by  the  City's  fixing  rates  for  a  service, 
while  it  continues,  that  the  Company  may  discontinue  at 
will  and  the  City  may  order  tomorrow  to  stop.  I  am  of 
opinion  that  it  is  not.  See  Monongahela  Navigation  Co. 
V.  United  States,  148  U.  S.  312, 340,  341.  Appelton  Water 
Works  Co.  V.  Railroad  Commission,  154  Wisconsin,  121, 
136, 137.  Whatever  may  be  the  duty  of  the  City  toward 
its  inhabitants,  that  cannot  enlarge  its  obligations  to  the 
Comply  or  of  the  Company  to  it  after  the  franchise  of 
the  latter  has  expired,  or  change  the  meaning  of  an  ordi- 
nance that  to  niy  mind  is  plain  upon  its  face.  I  presume 
that  if  it  be  necessary  the  City  or  the  Le^slature  can  take 
the  water  works  by  eminent  domain. 

The  question  is  different  from  that  which  would  arise 
upon  a  franchise  having  but  a  short  time  to  run  but  still 
in  force.  It  might  be  argued  that  the  short  life  was  a 
fact  to  be  considered,  as  no  doubt  it  would  be  in  some  con- 
nections. See  Monongahela  Navigation  Co.  v.  United 
States,  148  IT.  S.  312,  344;  West  Springfield  v.  West  Spring- 
field Aqueduct  Co.,  167  Massachusetts,  128,  135;  Kenne-- . 
bee  Water  IHstrict  v.  WaterviOe,  97  Maine,  185,  205.  Or 
it  well  may  be  that  while  a  limited  franchise  is  in  force 
the  very  fact  that  the  Company  has  to  rely  upon  the  re- 
turns during  the  life  of  the  franchise  to  reimburse  its  out- 
lay and  give  it  whatever  profit  it  can  make,  entitles  it  to 
returns  during  that  period  unaffected  by  the  approaqh 
of  the  end.   There  is  no  such  question  here. 

Mr.  Justice  Brandeis  and  Mb.  Justice  Clabke  con- 
cur with  this  opinion. 
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SUTTON  ET  AL*  v.  ENGLISH  ET  AL* 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  tTNITED  STATES 
FOR  THE  EASTERN  DISTRICT  OF  TEXAS. 

No.  330.    Argued  April  10,  1917.— Decided  March  4,  1918. 

In  a  suit  in  the  IKstriet  Court  to  set  amde  teBtamentaiy  diflpositioDS 
iind'a4)udg9  the  property  to  the  plabtiffs  and  partition  it  among 
them  as  heiis^  a  defendant  who,  being  also  an  heir,  would  share  in 
the  relief  if  obtained,  should  not  be  aligned  as  a  plaintiff  for  the 
purpose  of  testing  jurisdiction  by  diversity  of  citixenship,  if  such 
defendant  be  adversely  interested  as  legatee. 

Under  con8titutk>n  and  statutes  of  Texas,  the  county  court  has  no 
equitaUe  jurisdiction  of  a  suit  inter  partes  to  annul  a  dispodtion  in  a 
will  and  partition  the  property  among  the  plaintiffs  as  heirs  where 
title  to  land  is  involved  and  the  amount  in  controversy  exceeds 
$1,000. 

Under  the  constitution  of  Texas,  the  District  Courts  of  the  State  have 
no  jurisdiction  to  annul  by  an  orijpnal  proceeding  the  action  of  a 
county  court  in  probating  a  will;  and  a  suit  under  Stats.  Art.  5699  to 
contest  ibi  validity  of  a  will  so  probated  must  be  brought  in  the 
county  court  and  calls  for  an  exercise  of  original  probate  jurisdiction.  , 

A  suit  which,  in  an  essential  feature,  is  a  suit  to  annul  a  will,  and  which 
under  the  state  law  is  in  character  merely  supplemental  to  proceed- 
ings for  probate  and  cognizable  only  by  the  probate  court,  is  not 
within  the  jurisdiction  of  the  Di^^rict  Court  of  the  United  States 
though  diveraty  of  citizenship  exist  and  the  requisite  jurisdictional 
amount  be  in  controversy. 

Affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Allen  G.  Fisher  for  appellants. 

Mr.  Cecil  H.  Smith,  with  whom  Mr.  W.  R.  Abernathyy 
Mr.  George  R.  Smilh  and  Mr,  Charles  Batsell  were  on  the 
briefs,  for  appellees. 
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Mb.  Justice  Pitnet  delivered  the  opimon  of  the  court. 

The  United  States  District  Court  dismissed  for  want 
of  jurisdiction  a  bill  in  equity  brought  by  appellants,  and 
certified  in  substance  that  the  dismissaJ  was  based  upon 
the  groimd  that,  the  bill  and  its  exhibits  disclosed  no  in- 
fraction of  any  right  arising  under  the  Constitution  or 
laws  of  the  United  States;  that  the  matter  was  cognizable 
solely  in  the  coimty  court  of  Collin  County.  Texas,  a 
court  of  probate  jurisdiction;  and  that  the  record  dis- 
closed no  divendty  of  citizen^p  upon  which  the  federal 
jurisdiction  might  be  based,  because  it  appeared  that  one 
of  the  defendants  who  should  be  considered  as.  a  plaintiff 
and  the  remainder  of  the  defendants  were  in  fapt  citizens 
of  the  same  State. 

The  case  comes  to  us  by  direct  appeal,  upon  the  juris- 
dictional question  only,  imder  §  238.  Jud.  Code. 

The  bill  sets  up  diversi'ty  of  citizenship  and  the  fact 
that  the  amoimt  in  controversy  exceeds  that  which  is 
requisite  for  jurisdiction.  It  asserts  no  federal  right.  It 
alleges  that  the  plaintiffs  (seven  in  number)  are  citizens 
of  States  other  than  Texas,  while  of  those  named  as  de- 
fendants six  (including  Cora  D.  Spencer)  are  citizens  of 
Texas  and  residents  of  Collin  County  in  the  Sherman 
Division  of  the  Eastern  District  of  that  State,  and  the 
seventh  is  a  municipal  corporation  of  that  State. 

The  avenn^its  of  the  bill  are  in  substance  as  follows: 
That  about  the  year  1866  Moses  Hubbard  and  Maty 
Jane  Hubbard,  his  wife,  settled  on  a  parcel  of  real  estate 
in  Collin  County,  Texas,  and  from  that  time  continuously 
until  the  dates  of  their  respective  deaths  lived  as  citizens 
and  inhabitants  of  that  county,  and  during  their  joint 
lifetime  cohabited  together  as  husband  and  wife;  that 
the  said  Moses  died  in  JL906.  leaving  his  wife  surviving, 
but  no  descendant  or  other  heir;  that  she  died  in  1914. 
without  children  or  husband,  but  leaving  her  surviving 
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the  foUowing  hdr^at-Iaw:  a  sisteri  Rachael  E.  KiiUey, 
two  broth^B,  Albert  E.  Sutton  and  Delana  M.  Sutton, 
and  the  children  of  a  deceased  brother,  Lewis  Sutton, 
namely,  Cora  D.  Spencer,  Elizabeth  E.  Davis,  Ida  Krick- 
baum,  George  D.  Sutton,  and  Lewis  Sutton,  Jr.;  and  that 
afterwards  the  last  named  died  intestate^  unmarried,  and 
without  descendants,  leaving  his  mother,  Helen  M.  Majv 
shall^  and  his  sisters  and  brother,  Cora  D.  Spencer,  Eliz^ 
abeth  E.  Davis^  Ida  Erickbaimi,  and  George  D.  Sutton, 
as  his  heirs.  The  persons  named  ajre  stated  to  be  the  only 
heirs-at-law  of  Mary  Jane  and  Moses  Hubbard.  All  of 
them  are  plaintiffs  in  the  suit  except  Cora  D.  Spencer, 
who  is  made  a  defendant. 

The  bill  alleges,  further,  that  Moses  and  Maiy  Jane 
Hubbard  accumulated  community  property,  real  and 
personal  (specified  in  the  bill),  of  the  value  of  about 
$100,000  situate  in  Collin  and  Denton  counties,  all  of 
which  descended  to  the  said  Mary  Jane  as  survivor  of  the 
community. 

That  in  the  year  1807  Moses  Hubbard,  being  then 
''subject  to  a  mania  or  unsoxmd  idea  relative  to  the  mem- 
ory of  his  deceased  daughter,"  attempted  a  disposal  of 
his  wife's  community  property  by  a  purported  will  (ex- 
ecuted by  his  wife  also  and  in  form  a  joint  and  several 
will),  by  the  terms  of  which  it  was  attempted  to  estab- 
lish in  the  community  property  after  it  should  become 
separate  property  of  Mary  Jane  Hubbard  a  certain  char- 
itable trust  in  perpetuity,  in  the  name  of  the  deceased 
dau(^ter.  Plaintiffs  allege  that  this  trust  was  void,  for 
various  reasons  specified,  and  that  if  the  instrument  had 
any  effect  in  law  it  created  a  naked  trust  whereof  the  said 
Mary  Jane  Hubbard  was  sole  beneficiary.  That  after- 
wards and  in  the  month  of  January,  1913,  the  defendant 
English,  joining  with  himself  the  defendants  Finley,  Rob- 
inson, and  Foster,  acting  as  trustees  of  the  charity,  filed 
a  petition  in  the  district  court  of  Collin  County  against 
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Mary  Jane  Hubbard  and  another,  wherein  it  was  alleged 
that  the  will  of  1897  was  a  joint  will,  (Constituting  an 
agreement  binding  upon  both  .Moses  and  Mary  Jane  Hub» 
bard,  under  which  she  received  rights,  emoluments,  aiid 
privileges  which  she  would  not  have  had  otherwise,  and 
that  she  had  accepted  the  will,  and  at  all  times  since  its 
probating  had  accepted  and  exercised  those  rights;  priv- 
ileges, and  emoluments,  by  reason  whereof  the  will  was 
irrevocable  by  her,  and  that  a  trust  was  thereby  created 
in  behalf  of  the  said  English,  Finley,  Robinson,  and  Fos- 
ter; that  said  petition  prayed  for  a  citation  thereon  and 
judgment  that  a  trust  be  declared  in  favor  of  the  petition- 
ers; but  plaintiffs  herein  allege  that  no  citation  was  is- 
sued, that  Mary  Jane  Hubbard  had  no  notice  of  the 
proceedings,  and  that  she  was  deceived  into  signing  a  pur- 
ported waiver  and  disclaimer  which  was  without  consid- 
eration and  void;  that  the  judgment  was  never  given  by 
any  judge  or. person  possessing  judicial  power  within  the 
State  of  Texas;  and  that  the  petition  was  in  effect  an  ap- 
plication for  the  construction  of  the  paper  as  the.Vrill  of 
Moses  Hubbard,  of  which  the  district  court  had  not  ju- 
risdiction in  the  first  instance,  and  for  which  construction 
there  was  then  and  yet  pending  in  the  coxmty  probate 
court  of  Collin  County  a  petition  signed  by  the  said  pur- 
ported trustees  whereupon  the  judgment  'of  the  said 
county  court  would  be  binding  upon  them  without  the 
assumption  of  power  in  the  district  court  of  said  county. 

That,  in  addition  to  the  community  property,  Mary 
Jane  Hubbard  accumulated  real  aqd  personal  property 
amounting  in  value  to  about  $18,000;  kndUhat  in  her 
last  sickness,  while  she  was  clouded  in  her  intellect  and 
was  not  of  soimd  or  disposing  mind  or  memoiy,  she  was 
unduly  influenced  by  the  defendant  English  to  raeeute 
an  instrument  in  the  form  of  a  will  purporting  to  dispose 
of  her  accinnulations  and  separate  property,  by  the  12th 
paragraph  of  which  she  gave  and  bequ^thed  all  the  rea- 
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idue  Of  her  property  to  her  niece  Ck)ra  D.  Spencer;  that 
this  will  ''ought  to  be  annulled  and  set  aside  and  held  for 
naught;  neverthelessi  these  plaintiflEs  do  not  desire  to  in* 
terfere  with  the  distribution  made  by  the  defendant, 
Clayton,  purporting  to  act  as  executor  of  said  will,  but 
they  bring  this  bill  for  the  purpose  of  having  it  annulled 
to  the  eactent  only  that  the  12th  paragraph  .  •  «  be 
decreed  ,  •  .  not  to  be  a  testamentary  disposition 
of  that  portion  of  her  separate  estate  which  had  once  been 
community  estate  of  the  said  Moses  Hubbard  and  Mary 
Jane  Hubbard;"  and  that  the  community  property  should 
be  decreed  to  pass  to  the  plaintiffs  pursuant  to  the  stat- 
utes of  Texas  as  estate  not  devised  or  bequeathed,  and 
should  be  divided  among  the  plaintiffs  in  certain  prppor- 
tions  sprcified. 

The  bill  avers  that  the  defendant  English  has  usurped 
and  taken  possession  of  seven  tracts  of  real  estate  and 
certain  moneys,  notes,  and  credits  particularly  described, 
and  has  rented  the  lands  and  converted  to  his  own  use 
their  annual  profit. 

The  prayer  is  that  the  defendants  Ei^glish,  Finl^, 
Robinson,  and  Foster  account  concerning  the  rents,  is- 
sues, profits  and  income  of  said  real  estate  and  personal 
property;  that  the  joint  will  of  1897  and  every  claim, 
judgment,  or  right  based  thereon  be  set  aside  and  held 
for  naught;  that  the  supposed  will  signed  by  Mary  Jane 
Hubbard,  dated  in  1914,  and  the  12th  clause  thereof  be 
canceled  and  set  aside  and  annulled;  and  that  t^e  prop- 
erty described  in  the  bill  and  the  earnings  and  rentals 
thereof  be  decreed  to  be  the  property  of  the  plaintiffs  as 
hdnhat-law  of  Mary  Jane  Hubbard,  deceased,  and  be 
partiti<Hied  between  them.  Th^:e  is  also  a  prayer  for  gen* 
eral  relief. 

The  objects  of  the  suit,  in  their  logical  order,  appear 
to  be  as  follows:  (l).to  treat  the  joint  will  of  1897  as  ioef^ 
ficacious  to  dispose  of  the  community  property,  either 
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because  this  became  the  separate  property  of  Mary  Jane 
Hubbard  at  her  husband's  deaths  or  because  of  Moses 
Hubbard's  mental  incapacity  or  the  illegality  of  the  terms 
of  the  trust;  (2)  to  set  aside  a  judgment  said  to  have  been 
obtained  in  the  Collin  County  district  court  by  defend- 
ant Enjglish  and  others,  devisees  under  the  joint  will,  es- 
tablishing their  title  to  the  conmiunity  property  as 
against  Mary  Jane  Hubbard;  (3)  to  have  her  will  annulled 
at  least  to  the  extent  that  the  12th  paragraph,  which 
gives  and  bequeaths  all  the  residue  of  her  property  to  Cora 
D.  Spencer,  be  decreed  not  to  be  a  testamentary  disposi- 
tion of  that  portion  of  the  estate  of  testatrix  which  had 
been  community  property;  and  (4)  that  the  community 
property,  having  thus  been  shown  to  have  been  separate 
estate  of  Mary  Jane  Hubbard  and  not  to  have  been  de- 
vised by  her,  be  decreed  to  have  passed  to  the  plaintiffs 
as  her  heirs-at-law  and  be  partitioned  between  them. 

Upon  this  statement,  it  will  be  apparent  that  the  court 
below  erred  in  holding,  as  it  did,  that  the  defendant  Cora 
D.  Spencer  should  be  treated  as  one  of  the  plaintiffs  and 
aligned  with  them  for  the  purpose  of  determining  the 
question  of  diversity  of  citizenship.  Provided  plaintiffs 
attained  their  first  three  objects,  her  interest  would  be 
the  same  as  theirs  with  respect  to  the  prayer  for  partition; 
but  before  this  result  could  be  reached  plaintiffs  must 
prevail  as  to  their  third  object,  and  with  respect  to  this 
her  interest  was  altogether  adverse  to  theirs.  Therefore 
she  was  properly  made  a  party  defendant,  that  being  her 
attitude  towards  the  actual  and  substantial  controversy. 
See  Removal  Cases,  100  U.  S.  457,  468;  Pacific  R.  R.  v. 
Ketchum,  101  U.  S.  289,  298;  Barney  v.  Latham,  108  U. 
3.  206,  211;  Harter  v.  Kemochan,  103  U.  S.  662,  666; 
Hdm  V.  Zarecar,  222  U.  S.  32,  36. 

This  brings  us  to  the  question  whether  the  subject  mat- 
ter of  the  suit  is  within  the  jurisdiction  of  a  court  of  the 
United  States. 


Digitized  by 


Google 


SUTTON  V.  ENGLISH.  205 

199.  Opinion  of  ihe  Court. 

By  a  series  of  decisions  in  this  court  it  has  been  estab- 
lished that  since  it  does  not  pertain  to  the  general  juris- 
diction of  a  court  of  equity  to  set  aside  a  will  or  the 
probate  thereof,  or  to  administer  upon  the  estates  of  dece- 
dents inrentj  matters  of  this  character  are  not  within  the 
ordinary  equity  jiu-isdiction  of  the  federal  courts;  that 
as  the  authority  to  make  wills  is  derived  from  the  States, 
and  the  requirement  of  probate  is  but  a  regulation  to 
make  a  will  effective,  matters  of  strict  probate  are  not 
within  the  jurisdiction  of  courts  of  the  United  States; 
that  where  a  State,  by  statute  or  custom,  gives  to  parties 
interested  the  right  to  bring  an  action  or  suit  inter  paries j 
either  at  law  or  in  equity,  to  aimul  a  will  or  to  set  aside 
the  probate,  the  courts  of  the  United  States,  where  diver- 
sity of  citizenship  and  a  sufficient  amoimt  in  controversy 
appear,  can  enforce  the  same  remedy,  but  that  this  re- 
lates only  to  independent  suits,  and  not  to  procedure 
merely  incidental  or  ancillary  to  the  probate;  and  further, 
that  questions  relating  to  the  interests  of  heirs,  devisees, 
or  legatees,  or  trusts  affecting  such  interests,  which  may 
be  determined  without  interfering  with  probate  or  assum- 
ing general  administration,  are  within  the  jurisdiction  of 
the  federal  courts  Where  diversity  of  citizenship  exists 
and  the  requisite  amount  is  in  controversy,  Broderick^s 
Wi%  21  Wall.  503,  509,  512;  EUia  v.  Datris,  109  U.  S-  485, 
494,  et  seq.;  Farrell  v.  O'Bnen,  199  U.  S.  89,  110;  Water- 
man V.  CanalrLouisiana  Bank  Co.,  215  U.  S.  33,  43. 

It  is  the  contention  of  appellants  that  the  United 
States  District  Court  had  original  jurisdiction  of  this 
cause  (there  being  diversity  of  citizen^p  and  a  sufficient 
amount  in  controversy)  because  jurisdiction  over  a  suit 
in  equity  of  the  same  character  would  have  existed  in  the 
county  or  district  courts  of  the  State. 

In  order  to  test  this,  we  must  consider  the  nature  and 
extent  of  the  jurisdiction  of  the  coufllr  referred  to,  as  es- 
tablished by  the  constitution  of  Texas  and  statutes 
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passed  in  pursuance  thereof  (Vernon's  Sayles*  Tex.  Civ. 
Stats.  1914),  the  material  provisions  of  which  are  as  fol- 
lows: Under  Const.,  Art.  V,  §  Id,  and  Stats.  Arts.  3206, 
1763,  1764, 1766  and  1771,  the  county  court  has  the  gen- 
eral jurisdiction  of  a  probate  court,  with  power  to  probate 
wills,  grant  letters  testamentary  or  of  administration, 
settle  accounts  of  executors  and  administratorB,  etc.;  ex- 
clusive original  jurisdictic»i  in  dvil  cases  wh&a  the  matter 
in  controven^  exceeds  $200  and  does  not  exceed  1500, 
and  concurrent  jurisdiction  with  the  district  court  when 
the  matter  in  controversy  exceeds  $500  and  does  not  ex- 
ceed $1,000,  but  no  jiurisdiction  of  suits  for  the  recovery 
of  land  or  for  the  enforcement  of  liens  upon  land;  and  gen- 
eral authority  to  hear  and  determine  any  case,  either  of 
law  or  equity,  but  subject  to  certain  limitations  including 
those  just  mentioned.  Under  Const.  Art.  V,  §  8,  and 
Stats.  Artd.  1705,  1706,  1712,  and  3207,  the  district  court 
has  ^'appellate  jurisdiction  and  general  control  in  probate 
matters  over  the  county  court  established  in  each  county 
for  the  probating  of  wills,  granting  letters  testamentary 
or  of  administration,  settling  the  accounts  of  executors 
and  administratoTB,"  etc.;  also  ^'origjuial  jurisdiction  and 
general  control  over  executors  and  administrators  und» 
such  regulations  as  may  be  prescribed  by  law";  original 
jurisdiction  of  aU  suits  for  the  trial  of  title  to  land  and 
for  the  enforcement  oi  liens  thereon,  and  of  all  suits,  with- 
out regard  to  any  distinction  between  law  and  equity, 
when  the  matter  in  controversy  exceeds  $500;  and,  sub- 
ject to  limitations  not  now  pertinent,  general  jurisdic- 
tion over  any  cause  cognizable  by  courts  either  of  law  or 
equity. 

It  will  be  seen  that  the  contention  must  be  overruled 
at  once,  so  far  as  concerns  the  equitable  jurisdiction  of 
the  county  court,  because  in  the  case  before  us  the  title 
tr  land  is  involved  and  the  matter  in  controvert  exceeds 
f  1,000.   The  juri    iction  of  the  district  court  is  not  thus 
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limited,  and,  under  local  decisions  (Japhet  v.  Putten,  63* 
Tex.  Civ.  App.  157,  and  cases  cited),  it  may  be  assumed 
that  an  independent  suit  in  equity  could  be  entertained 
by  that  court,  and  therefore — ^under  the  decisions  of  this 
court  to  which  reference  has  been  made — ^might  be 
brought  in  the  United  States  District  Coxirt,  for  the  pur- 
pose of  construing  the  joint  will  of  Moses  and  Mary  Jane 
Hubbard  as  inefficacious  to  dispose  of  the  community 
property,  and  to  set  aside,  for  fraud  or  on  othw  grounds, 
the  judgment  recovered  by  the  defendants  English  and 
others  against  Mary  Jane  Hubbard  establishing  their  ti- 
tle to  that  property;  and  that,  if  the  title  of  complainants 
as  heirs-at-law  of  Mary  Jane  Hubbard  could  thus  be 
fihown,  the  jurisdiction  to  partition  the  property  would 
follow  as  of  coTUBe.    But,  as  already  pointed  out,  even 
could  complainants  succeed  in  showing  that  Maiy  Jane 
Hubbard  at  the  time  of  her  death  was  entitled  to  the 
community  property,  her  will  giving  all  the  residue  of 
her  property  to  Cora  D,  Spencer  still  stands  in  the  way 
of  their  succeeding  to  it  as  heirs-atrlaw,  and  hence  their 
prayer  to  have  that  will  annulled  with  respect  to  the  re- 
siduary clause  is  essential  to  their  right  to  any  relief  in 
the  suit. 

But  it  is  established  by  repeated  decisions  of  the  Su- 
preme Court  of  Texas  that  under  the  present  constitu- 
tion the  district  courts  have  no  jurisdiction  to  annul  by 
an  original  proceeding  the  acti<m  of  a  county  court  in 
probating  a  will,  their  jurisdiction  in  the  premises  being 
confined  to  a  review  by  appeal  or  certiorari,  which  are  in 
effect  but  a  continuation  of  the  probate  proceedings.  It 
is  further  held  that  under  a  statutoiy  provision  (Art. 
5699)  reading:  ''Any  person  interested  in  any  will  which 
shall  have  been  probated  under  the  laws  of  this  state  may 
institute  suit  in  the  proper  court  to  contest  the  validity 
thereof  within  four  years  after  such  will  shall  have  been 
admitted  to  probate,  and  not  afterwards,"  such  a  suit 
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must  be  instituted  in  the  court  in  which  the  will  was  ad- 
mitted to  probate,  that  is  to  say,  in  the  county  court;  and 
that  it  calls  for  an  exercise  of  original  probatie  jurisdic- 
tion. FrankB  v.  Chapman,  60  Texas,  46;  Franks  v.  Chap- 
man, 61  Texas,  576, 579, 582, 583;  Heathy.  Layne,  62Texas, 
686;  FisAcrv.TTaod,  65  Texas,  199, 204.  And  see  Deu;  v. 
Dew,  23  Tex.  Civ.  App.  676;  HUgers  v.  HiJgers,  159  S.  W. 
Rep.  851. 

The  present  suit  being,  in  an  essential  feature,  a  suit 
to  annul  the  will  of  Mary  Jane  Hubbard,  and  a  proceed- 
ing of  this  character  being  by  the  laws  of  Texas  merely 
supplemental  to  the  proceedhigs  for  probate  of  the  will 
and  cognizable  only  by  the  probate  court,  it  follows  from 
what  we  have  said  that  the  controversy  is  not  within  the 
jurisdiction  of  the  courts  of  the  United  States. 

Decree  affirmed. 


DENEE  V.  ANKENY,  EXECtJTRIX  OF  RIDPATH. 
GUNNING  ET  AL.  v.  MORRISON  ET  AL. 

ERBOB  TO  THB  StTFRBME  C0I7RT  OF  THE  BTATB  OF 
WASHINOTON. 

No0.  147,  440.  AigiMd  Januuy  33,  1918.— Decidad  Maith  4, 1918. 

An  attempt  to  establish  settlement  by  stealth  and  retain  it  by  force 
against  one  who  is  in  peaceable  possession  of  public  lands  bond  fide 
claiming  them  is  not  oomitenanced  by  the  Homestead  Law. 

One  who  would  acquire  under  the  Homestead  Law  unappn^nstod 
pubHo  lands  which  are  m  the  peaeeable  possession  ct  another,  is 
subject  to  the  law  of  the  State  against  stealthy  entries  and  totdbte 
detainers  and  providing  for  summary  restoration  of  possessions  so 
displaced  without  inquiiy  into  the  title  or  right  of  possession.  Such 
a  case  presents  no  ecait&ct  between  the  state  and  federal  law. 


Digitized  by 


Google 


DENEE  r.  ANKENY.  200 

908.  Aigument  for  FlaintiBiB  in  Emnr. 

An  enclosure  of  publie  land,  accompanied  hy  actual  poBBeaaion  under 
daim  <rf  right  and  color  of  title,  in  good  faith,  is  not  obnoxious  to  the 
Fence  Act  ct  Februaiy  25,  1885,  c.  149,  23  Stat.  321,  nor  subject, 
under  the  Homestead  Law,  to  be  broken  and  entered  for  the  purpose 
of  initr  ting  a  homestead  daim. 

85  Washington,  322;  91  Washmgton,  693,  affirmed. 

The  cases  are  stated  in  the  opimon. 

Mr.  Fred  B.  MarriU,  mth  wham  'Mr.  John  J.  Skuse  was 
on  the  briefs,  for  plaintiffs  m  error,  in  support  of  thdr 
c6ntentioi>  that  the  right  of  a  qiialified  person  to  make 
settlement  upon  unappropriated  public  land  under  the 
Homestead  Law  may  not  be  thwarted  or  embarrassed  by 
the  unauthorized  occupancy  of  another  or  by  the  state 
forcible  entiy  and  detainer  statutes,  relied  upon  a  number 
of  decisions  of  this  court  aflSjming  the  dominancy  .of 
federal  laws  respecting  the  public  domain.  The  settier 
may  go  and  remain  upon  the  land*  Moss  v.  Dowman^  176 
XJ.  S.  413;  Shepley  v.  Cowan,  91  U.  S.  330;  Anderson  v. 
CarHns,  135  U.  S.  483;  BofidU  v.  DiOa,  114  V.  S.  47; 
United  States  v.  WaMeU,  112  U.  S.  76.  His  entry  upon 
unsurveyed  public  land  plainly  confers  the  rig^t  of  posses- 
sion, Gauihier  v.  Morrison,  232  U.  S.  452;  and,  since  the 
Fence  Act  of  1885,  a  valid  settlement  may  be  made  upon 
public  lands  unlawfully  ^closed,  even  tiiough  the  settlei- 
ment  is  effected  by  breaking  and  entering  the  enclosure. 
Jones  y.  Kirby,  13  L.  D.  702;  Thompson  v.  Holyroyd,  39 
L.  D.  362;  StouoBV.  Heenan,  12  L.  D.  382;  Wheeler  v. 
Rodgers,  28  L.  D.  250;  Norton  v.  Wesibrook,  9  L.  D.  455; 
Stoddard  v.  Neigle,  7  L.  D.  340.  There  is  no  contention 
that  plaintiffs  in  error  resorted  to  violence  in  making  their 
settiement  and  establishing  their  residence.  The  lands  in 
question  being  unsurveyed,  the  only  way  in  which  they 
could  acquire  any  rights  therein  under  the  Homestead 
Laws  would  be  by  going  in  person  and  making  settlement 
and  establishing  residence;  and  in  order  to  protect  the 
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rights  thus  acquired  they  must  continue  that  residence. 
Gauthier  v.  Morrisony  supra.  There  is  no  law  under  which 
a  would-be  settler  can  bring  an  action  in  court,  or  in  the 
Land  Department,  to  oust  an  unlawful  occupant  of  public 
lands  and  thereh^y  gain  a  preference  right  to  make  settle- 
ment and  establish  residence. 

Plaintiffs  in  error  are  not  attempting  to  put  the  title  in 
issue.  All  they  are  claiming  is  that  the  lands  have  never 
been  disposed  of  by  the  United  States  and  aie  agricultural 
in  character;  that  they  are  in  possesion  of  them  under  an 
act  of  Congress  which  grants  them  the  right  to  ent^r  and 
acquire  possession,  and  that  no  court  can  under  a  state 
statute  deprive  them  of  that  right.  When  it  was  shown 
that  the  lands  had  never  been  surveyed  and  title  passed 
from  the  Government  under  an  act  of  Congress,  and  that 
plaintiffs  in  error,  having  the  necessary  qualifications, 
were  settlers  under  the  Homestead  Laws,  tixe  action  should 
have  beec  dismissed.  If  the  decision  of  the  court  below  is 
sustained,  trespassers  upon  the  public  domain  can,  by 
enclosures,  prevent  any  good  faith  settW  from  making  a 
settlement,  maintaining  residence  and  acquiring  title 
from  the  Govenoment,  under  the  settlement  laW  of  the  ^ 
United  States. 

The  entry  into  possession  was  not  unlauftd  in  the  sense 
of  the  Washington  Statute,  Remington  &  Ballinger's 
Anno.'  Codes  &  Stats.,  §  811. 

Mr.  Reese  H.  Voorhees,  with  whom  ilfr.  D.  W.  Henley 
3tnd  Mr.  H.  W.  Canfidd  were  on  the  briefs,  for  defendants 
in  error. 

Mb.  Justice  McRjeynolds  delivered  the  opinion  of 
the  court. 

These  cases  involve  the  same  points;  the  second  was 
decided  below  upon  authority  of  the  first.    85  Washing- 
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ton,  322;  91  Washington,  603.  It  will  suffice  briefly  to 
stite  and  indicate  our.  opinion  in  respect  of  the  federal 
questions  as  raised  in  number  147. 

The  following  portions  of  Remington  &  Ballinger's 
Anno.  Codes  &  Stats,  of  Washington  are  in  force  as  law 
in  that  State: 

^'Sec.  811.  Eveiy  person  is  guilty  of  a  forcible  <tetainer 
who  dther^ — 

''1.  By  iforcei  or  menaces  and  threate  of  violence,  un- 
lawfully holds  and  keeps  the  possession  of  any  real  prop- 
erty, whether  the  same  was  acquired  peaceably  or  other- 
wise; or 

''2.  Who  in  the  mght-time,  or  during  the  absrace  of 
the  occupant  of  any  real  property  [unlawfully]  enters 
thereon,  and  who,  after  demand  made  for  the  surrender 
thereof,  refuses  for  the  period  of  three  days  to  surrender 
the  same  to  such  former  occupant.  The  occui>ant  of  real 
property  within  the  meanmg  of  this  subdivision  is  one 
who,  for  the  five  days  next  preceding  such  unlawful  entiy, 
was  in  the  peaceable  and  undisturbed  possession  of  such 
real  property." 

"Sec*  825.  On  the  trial  of  any  proceeding  for  any  forci- 
ble entry  or  forcible  detainer,  the  plaintiflf  shall  only  be  re- 
quired to  show,  in  addition  to  a  forcible  entiy  complamed 
of,  that  he  was  peaceably  in  the  actual  possession  at  the 
time  of  the  forcible  entry;  or  in  addition  to  a  forcible  de- 
tainer complamed  of,  that  he  was  entitled  to  the  posses- 
sion at  the  time  of  the  forcible  detainer." 

Relying  upon  these  sections,  Bidpath,  the  deceased,  in- 
stituted an  action  of  forcible  detainer  in  the  Superior  Court 
for  Spokane  County  alleging  that  while  he  was  (and  for 
more  thab  five  days  had  been)  in  peaceful  and  undisturbed 
possession  of  certain  lands  enclosed  by  a  good  and  sub- 
stantial fence  plaintiff  in  error  in  the  night-time,  ''broke 
the  enclosure  above  mentioned  around  said  above  de- 
scribed premises  and  entered  thereon  and  has  smce  said 
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entry  continuously  occupied  and  remained  uppn  said 
premises"  and  has  refused  to  surrender  them*  He  asked 
restitution  and  damages. 

By  answer  and  also  by  tender  of  proof  plaintiff  in  error 
unsuccessfully  sought  to  set  up  and  show  that  the  laiids  be- 
longed to  the  United  States  (having  never  been  granted), 
were  unlawfully  enclosed  and  that  he  entered  in  order  to 
initiate  a  homestead  claim.  The  Supreme  Court  affirmed 
a  judgment  granting  the  relief  asked  for  by  Ridpath. 
85  Washmgton,  322,  325,  326,  327,  328.  It  found  that 
for  more  than  twenty  years  he  had  been  in  peaceful  pos- 
session of  the  lands  which  were  fenced  and  under  cultiva- 
tion; and  that  at  night  plaintiff  in  error  broke  the  enclos- 
ure, entered  jmd  refused  to  remove. 

After  quoting  the  two  sections  set  out  above,  the  court 
said: 

''These  statutes  are  clearly  peace  statutes,  and  the  is- 
sues in  a  case  of  this  kind  are  but  two:  First,  wasjthe  plain- 
tiff, for  five  days  prior  to  the  entry  of  the  defendant,  in 
the  peaceable  and  actual  possession  of  the  land,  and  sec- 
ond, was  the  entry  of  the  defendant  a  forcible  entry  and 
an  unlawful  detainer?  The  statute  makes  no  provision 
for  the  trial  of  title  or  the  right  of  possession  in  such  a 
case.  Other  remedies  are  afforded  by  other  statutes  to 
try  title  or  right  of  possession.  This  statute  does  not  con- 
template that  a  person,  ^ven  though  he  be  entitled  to 
possession,  may,  by  force  or  stealth,  obtain  possession, 
and  thereby  put  upon  the  plaintiff  the  burden  of  proving 
the  paramount  title  or  a  paramount  right  of  possesion.'' 

Replying  to  insistence  that  the  premises  were  unap- 
propriated public  lands  whith  a  qualified  citizen*  might 
rightfully  enter  upon  and  improve  under  laws  of  the 
United  States  (Rev.  Stats.,  §§  2289  et  &eq.)  and  the  state 
statutes  concerning  unlawful  or  forcible  detainer  inter- 
fered therewith,  the  court  declared:  ''It  is  clear,  we 
think,  that  there  is  no  conflict  between  the  state  statutes 
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and  the  Umte4  States  statutes.  The  United  States  stat- 
utes have  made  no  provision  for  determining  conflicting 
rii^ts  under  claim  of.  possession,  but  the  determination 
of  these  rii^ts  is  left  to  the  states  to  be  regulated  by 
state  statutes.  .  .  .  GauthisT  v«  Morrison^  282  U.  S. 
452,461,  .  .  .  The  question  in  this  case  was,  whether 
the  respondent  was  in  the  peaceable  and  quiet  possession 
of  the  real  estate  at  the  time  of  the  forcible  entry  and  un- 
lawful detainer.  If  he  was  in  the  peaceable  and  quiet 
poesesskmi  then  it  followsi  of  course,  that  the  appeUant 
could  not,  by  force  or  by  unlawful  entry  in  the  night- 
time, dispossess  h'n  <lf  that  peaceable  possession.  As 
stated  above,  neither  could  the  question  of  title,  or  the 
paramount  right  of  possession,  be  determined  in  this  ac- 
tion. There  is  clearly  no  conflict  between  the  Federal 
and  the  state  laws  upon  this  question."  This  answer,  we 
think,  is  sufficient,  and  nothmg  heed  be  added. 

To  the  further  claim  that  the  premises  were  fenced  con- 
tnry  to  Act  of  February  25,  1885,  23  Stat.  321,  322,  and 
consequently  plaintiff  in  error  could  properly  break  en- 
closure and  enter  in  oider  to  initiate  a  hom^ttead  claim, 
the  court  replied:  ''It  is  plain  that  the  legal  right  of  the 
parties  to  the  possession  of  these  lands  cannot  be  tried  in 
this  action.  But  if  the  same  could  be  tried,  the  appellant 
did  not  seek  to  show,  either  that  the  respondent  was  m 
possesion  of  this  particular  tract  of  land  without  claim 
of  rig^t  or  color  of  title,  or  m  bad  faith,  for  it  was  appar- 
ently conceded  that  the  respondent,  or  his  tenant,  was  in 
actual  possession  of  the  tract  of  land  in  dispute,  and  that 
the  respondent  had  purchased  the  land  at  a  fair  price  and 
was  in  possession  thereof  claiming  to  be  the  owner.  .  .  • 
eamenm  v.  United  States,  148  U.  S.  801,  306,  .  .  . 
Even  though  the  respondent  had  enclosed  the  land  claimed 
to  have  been  enclosed,  such  enclosure  was  not  necessarily 
unlawful,  because  the  enclosure  is  not  prohibited  where 
it  is  under  daim  of  right  or  color  of  title.    The  record  in 
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this  case  coneluaveiy  shows  that  the  nflpondeM  was 
holdmg  the  land,  which  was  surroanded  by  fence,  under 
dahn  of  right  and  cdor  of  title,  and  he  and  his  jn^deoes^ 
sors  had  so  held  it  for  more  than  20  years."  Thisrq>lywe 
also  think  is  correct  and  adequate. 

In  Lyh  v.  Patterwn,  228  U.  S.  211,^15,  216,  we  held  it 
possessory  title  may  be  good  as  against  bU  except  the 
United  States  and^pcnntied  out  the  evi)  conisequfinces 
which  would  '^result  if  possession  secured  by  violenqe  and 
maintained  with  force  and  arms  could  f unidi  the  basis 
of  a  ri|^t  enforceable  in  law." 

There  is  no  error  in  either  of  the  j  udgments  below  in  re* 
spect  of  any  federal  question  and  both  are 

AffinfUM* 


LANE,  SECRETARY  OF  THE  INTERIOR,  ^TT  AL.  «. 
MORRISON,  FOR  AND  ON  BEHALF  OF  HIMSELF 
AND  ALL  OTHER  MEMBERS  OF  THE  CHIP- 
PEWA TRIBE  OF  INDIANS  IN  MINNESOTA 
SIMILARLY  SITUATED. 

APPEAL  ntOlf  THE  COtTBT  OF  APPEALS  OF  THE  DIOVBICT 
OF  COLUMBIA. 

No.  ice.    Argued  January  30,  1918.— DeoUed  Manh  4,  IttS. 

CongreaB,  in  the  acts  making  appropriations  under  the  general  head  for 
the  "current  and  contingent  expenses  of  the  Lidian  Department  [or 
Bureau]  and  fulfilling  treaty  stipulations  with  various  Indian  tribes/' 
having  long  made  a  practice  <rf  appropriatfaig  each  jrear  specafioally 
for  the  "civilisation  and  aelf-euppcttf  of  Okippewa  Indiaaa  in 
Minnesota  out  of  tiwir  trust  funds  under  the  Aet  of  JamiaQr  14, 
1880,  c  24,  26  Stat.  642,  hM,  that  the  ^qxoixiatioQ  so  eqxreased 
in  the  apjnopriatian  act  for  the  fiscal  year  1915  was  repeated  for  the 
fiscal  year  1916  by  the  Joint  Resolution  of  March  4,  1915,  38 
Stat.  1228,  which,  in  default  of  a  new  appropriation  act,  declared  the 
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appropriatioiis  for  the  fonner  year  oqptinued  for  the  latter^  employ- 
ing only  the  general  language  of  the  former  appropriation  acts  to 
desgnate  the  purposes,  and  providmg  agguist  the  duplication  of 
special  payments  and  the  execution  of  any  purpose  intended  by  the 
fonner  act  to  be  paid  for  but  once  or  confined  to  the  fonner  fiscal 
year. 
45  App.  D.  C.  79,  nn^ersed. 

The  case  is  stated  in  the  opinion. 

Mr.  Assistant  Attorney  Oeneral  Warren  for  appellants. 

Mr.  W Aster  BaUinger  for  appellee. 

Mb.  Justice  McReynoldb  deliverad  tiie  qunion  of 

the  court. 

» 

Appellee  I^  bill  In  Supreme  Court,  District  of  C!plum- 
bia,  sought  to  prevent  officers  of  the  Interior  Depart- 
mttit  ifom  disbursing  during  fiscal  year  ending  June  30, 
•  1916|  one  hundred  and  9ixty  thousand  dollars  out  of 
trust  funds  belonging  to  Chippewa  Indians  of  Minnesota 
an  deipomt  in  United  States  Treasuryi 

'^An  Act  making  appropriations  for  the  current  and 
contingent  expoEises  of  the  Bureau  of  Indian  Affairs,  for 
fulfilling  treaty  stipulations  with  various  Indian  tribes,' 
and  for  otiier  purposes,  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  fifteen,"  approved  Au- 
gust 1, 1914,  c.  222,  38  Stat.  582,  690,  provided; 

''Be  it  enacted  by  the  Senate  and  ^ouEe  of  Represen- 
tatives <rf  the  United  States  of  America  in  Congress  as- 
sembled, That  the  foUowingsums  be,  and  they  are  hereby, 
ai^iropriated,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  for  the  purpose  of  paying  the  current 
and  contingent  expenses  of  the  Bureau  of  Indian  Affairs, 
far  fulfilling  treaty  stipulations  with  various  Indian 
tribes,  and  in  fuU  ccMnpensation  for  all  offices  the  salaries 
for  which  are  provided  for  herein  for  the  service  of  the 
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fiscal  year  ending  June  thirtieth,  nineteen'  hundred  and 
fifteen,  namely : 


''Sec.  8.  •  .  .  The  Secretary  of  the  Interior  is 
hereby  authorised  to  withdraw  from  the  Treasury  of  the 
United  States,  at  his  discretion,  the  sum  of  S205,000,  or 
so  much  thereof  as  may  be  necessai^  of  the  principal 
sum  on  deposil  to  the  credit  of  the  Ghippewa  Indiims  in 
the  State  of  Minnesota,  arising  under  section  sgyen  of  the 
Act  of  January  f 9urteaith,  eighteen  hundred  and  eighty- 
nine,  entitled  'An  Act  for  the  reUef  and  civilisation  of  the 
Chif^wa  Indians  in  the  State  of  Minnesota,'  and  to  use 
the  same  for  the  purpose  of  promoting  civilisation  and 
self-support  among  the  said  Indians  in  manner  and  for 
purposes  provided  for  in  said  Act,''  provided  [not  more 
than  $45,000  of  this  amount  may  be  used  for  purchase  of 
lands  and  removal  of  bodies  of  certain  deceased  IndJans]. 

The  annual  appropriation  bill  for  current  and  contin- 
gent expenses  of  the  Bureau  of  Indian  Affairs,  etc.,  for 
fiscal  year  ending  June  30,  1916,  failed  of  passage  sikI  in 
lieu  of  it  Congress  passed  the  Joint  Resolution,  approved 
March  4, 1915,  [38  Stat.  1228]  wUch  foUows: 

"Joint  Resolution  making  appropriations  for  current 
and  contingent  expenses  of  the  Bureau  of  Indian  Affairs, 
for  fulfilling  treaty  stipulations  with  various  Indian  tribes, 
and  for  other  purposes,  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  sbdieen. 

"Resolved  by  the  Senate  and  House  of  Reptesentadves 
of  the  United  States  of  America  in  CkmgKss  assemUed, 
That  all  appropriations  for  the  current  aad  contingent 
expenses  of  the  Bureau  of  Indian  Affairs  and  for  fulfilling 
treaty  stipulations  with  various  Indian  tribes,  whidi  shall 
remain  unprovided  for  on  June  thirtieth,  nineteen  hun- 
dred and  fifteen,  are  continued  and  made  available  for 
and  during  the  fiscal  year  nineteen  hundred  and  sixteen 
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to  the  same  extent,  in  detail,  and  under  the  same  condi- 
tions, restrictions,  and  limitations  for  the  fiscal  year  nine- 
teen hundred  and  sixteen  as  the  same  were  provided  for 
on  account  of  the  fiscal  year  nineteen  hundred  and  fifteen 
in  the  Indian  approfiriation  Act  for  that  fiscal  year.  For 
all  of  such  purposes  a  sufficient  sum  is.  appropriated,  out 
of  any  money  in  the  Treasury  not  otherwise  appropriated, 
or  out  of  funds  to  the  credit  of  Indians  as.  the  same  were 
respectively  provided  in  the  Indian  appropriation  Act 
for  the  fiscal  year  nineteen  hundred  and  fifteen:  Provided^ 
That  th^  appropriations  from  the  Treasury  of  the  United 
States  or  from  Indian  funds  shiEtS  not  exceed  in  the  aggre- 
gate the  amounts  of  such  appropriations  for  the  fiscal 
year  nineteen  hundred  and  fifteen:  I^omded  further^  That 
this  joint  resolution  shall  not  be  construed  as  providing 
for  or  authorizing  the  duplication  of  any  special  payment 
or  for  the  execution  of  any  purpose  provided  for  in  said 
appropriation  Act  that  was  intended  to  be  paid  only  once 
or  done  solely  on  account  of  the  fiscal  year  nineteen  hun- 
dred and  fifteen    .    .    .'' 

The  original  bill  alleged  that  no  part  of  the  $205,000 
appropriated  by  Act  of  August  1,  1914,  was  for  expenses 
of  the  Bureau  of  Indian  Affairs  or  for  fulfilling  treaty  stip- 
ulations with  Chippewa  Indians  of  Minnesota  but  all  (ex- 
cept the  $40,000  item  not  here  involved)  was  for  special 
payments  and  limited  to  fiscal  year  ending  June  30, 1015; 
that  it  was  not  intended  as  a  regular  annual  appropria- 
tion and  the  Joint  Resolution  of  1915  in  express  language 
excluded  such  items  in  Act  of  1914  from  being  re-«q>^ded 
during  1916;  that  notwithstanding  this  the  Comptroller 
of  the  Treasury  had  ruled  the  Joint  Resolution  did  re- 
f^propriate  $160,000,  and  the  Secretary  of  the  Interior 
and  Commissioner  of  Indian  Affairs  were  preparing  to  ex- 
pend such  sum  out  of  Indians'  trust  funds;  and  that  un- 
less enjoined  they  would  draw  warrants  th^efor  upon 
the  Treasury  which  would  be  hoQprec^, 
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Upon  motion^  the  trial  court  dismissed  the  bill  for 
want  of  equity.  The  Court  of  Appeals  reversed  the  de- 
cree, holding  the  Joint  Resolution  did  not  re*appropriate 
S160,000  and  the  relief  prayed  should  have  been  granted. 
Treating  this  as  final  and  conclusive  of  issues  involved 
the  cause  was  brought  here  by  appeal. 

The  only  point  presented  for  decision  is  whether  by  the 
language  used  Congress  has  sufficiently  indicated  an  in- 
tent to  appropriate  the  money  in  question.  The  bill  does 
not  challenge  its  power. 

Under  an  Act  approved  January  14, 1889,  25  Stat.  642, 
lands  in  Minnesota  occupied  by  Chippewa  Indians  were 
disposed  of  and  proceeds  deposited  to  their  credit  in  the 
United  States  Treasury,  it  being  agreed  that  the  fxmd 
should  bear  five  per  cent  interest  to  be  paid  directly  to 
the  Indians  or  used  for  their  schools,  and  further  ''that 
Congress  may,  in  its  discretion,  from  tune  to  time,  dur- 
ing the  said  period  of  fifty  years,  appropriate,  for  the  pur- 
pose of  promoting  civilization  aujd  self-support  among 
the  said  Indians,  a  portion  of  said  principal  sum,  not  ex- 
ceeding five  pet  centum  thereof    For  many  years  sub- 
sequent to  1889  under  the  general  head  of  "Ciirrent  and 
contingent  expenses  of  the  Indian  Department    .    .    . 
and  fulfilling  treaty  stipulations  with  various  Indian 
tribes''  appropriations  were  made  for  general  benefit  of 
Chippewas  ''to  be  reimbursed  to  the  United  States  out 
of  the  proceeds  of  sales  of  their  lands."    In  1911  their 
fun(ds  derived  from  land  sales  had  become  very  large;  and 
beginning  then  and  continuing  down  to  1914  the  annual 
Indian  appropriations  bill  contained  an  item  essentially 
similar  (except  as  to  amounts)  both  in  words  and  position 
to  the  one  in  §  8,  Act  of  1914,  quoted  above. 

It  seems  clear  that  ''civilisation  and  self-support'^ 
among  the  Indians  cannot  be  promoted  effectively  by  .dis- 
connected efforts,  but  must  be  accomplished,  if  at  all,  by 
d^ute,  permanent  plans  operating  through  many  years. 


Digitized  by  VjOOQIC 


LANE  V.  MORRISON.  219 

214.  DiaseDt 

And  in  view  of  the  long  continued  practice  of  CongresB 
to  provide  funds  for  such  continuous  efforts  by  annual 
appropriations,  the  oircumstances  under  which  the  Joint 
Resolution  became  law,  and  the  studied  incorporation 
therein  of  the  language  of  former  appropriation  acts, 
we  think  the  purpose  was  to  authorize  expenditure  of 
S160,000  during  1916,  as  had  been  done  for  1915.  A  dif- 
ferent construction  might  have  occasioned  disruption  of 
well  ordered  arrangements  for  advancing  the  Nation's 
wards,  to  the  great  detriment  of  all  concerned;  and  to 
tsuch  unfortunate  consequences  experienced  legislators 
probably  were  not  oblivious. 

By  construing  the  resolution  too  narrowly  the  court 
below  reached  an  erroneous  conclusion.  Its  decree  is 
fher^ore  reversed;  and  the  decree  of  the  Supreme  Court, 
District  of  Columbia,  is  affirmed. 

Reversed. 

Mb.  Jusncs  McKsnma  dissents. 
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UNITED  STATES  v.  BATHGATE  ET  AL. 

UNITED  STATES  v.  BURCKHAUSER  ET  AL. 

UNITED  STATES  v.  COONS  ET  AL- 

UNITED  STATES  v.  FARRELL  ET  AL. 

UNITED  STATES  v.  KLAYER  ET  AL. 

UNITED  STATES  v.  URICHO  ET  AL. 

BRROR  TO  THE  DISTRICT  COURT  OF  THB  UNITED  STATES  FOR 
THE  SOUTHERN  DISTRICT  OF  OHIO. 

Nob.  575-580.    Ai^ued  January  16, 17, 1918.— Deeided  March  4,  1918. 

It  18  a  settled  rule  m  the  oonstractioQ  of  statutes  defining  crimes  that 
there  can  be  no  constructive  (Senses  and  that  td  warrant  pumshment 
the  case  must  be  plainly  and  unmistakably  within  the  statute. 

Criminal  Code,  §  19  (Rev.  Stats.,  §  5608)  punishing  conspirades  to  in- 
jure, oppress,  threaten  or  intimidate  any  citiaen  in  the  free  exercise 
or  eiyoyment  of  any  right  or  privilege  secured  to  him  by  the  Con- 
stitute^ or  laws  of  the  United  States,  etc.,  does  not  include  a  con- 
q)iracy\o  bribe  voters  at  a  general  election  within  a  State  where 
presidential  electors,  a  United  States  senator  and  a  representative  in 
Congress  are  to  be  chosen. 

This  section  means  now  what  it  meant  when  first  enacted,  as  part 
of  the  Act  of  May  31, 1870,  c.  114,  16  Stat.  140;  see  Crim.  Code, 
§§  339,  341;  it  aims  to  guard  definite  personal  rights  or  privileges, 
capable  of  enforcement  by  a  court,  such  as  the  lic^t  to  vote  for  fed- 
eral candidates,  but  not  the  political,  non-judicable  right  or  privilege, 
common  to  all,  that  the  public  shall  be  protected  against  harmful 
acts,  to  which  latter  appertain  the  general  interests  of  candidate  and 
voter  in  the  fair  and  honest  conduct  of  such  elections. 

In  reaching  this  result  the  section  is  construed  subject  to  the  rule  of 
strict  construction,  above  stated,  and  in  the  Ui^t  of  the  poli<^  of 
Congress  not  to  interfere  with  elections  within  a  State  except  l^ 
dear  and  specific  provisions. 
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Hw  mpt&sB  repeal  of  that  seotfon  <rf  the  origimd  act  ^riiich  dealt 
with  bribery  (Act  of  May  31,  187D,  fupra^  \  19)  streDgthens  the 
eondttsion. 

Affirmed. 

The  cases  are  stated  in  the  opmion. 

Mr.  AmsUmi  AUom$y  Qmeral  FiUs  for  the  United 
States: 

Congress  may,  by  appropriate  legislation,  protect  any 
ii|^t  or  privil^  arising  from,  creatfad  or  secured  by^or 
dependent  upon  the  CSonstitution  ol  the  United  States. 

The  light  of  suffrage  in  the  election  of  presidential 
electors,  United  States  senators,  and  members  of  Congress^ 
is  such  a  right.  Ex  parte  Siebold,  100  U.  S.  371,  388,  389; 
Ex  parte  Yarbraugh,  110  U.  S.  651,  663;  United  States  v. 
Jlfoal^,  238  U.  S.  383;  and  othw  cases. 

The  right  to  be  free  from  bribery  is  included  in  the 
general  right  of  suffrage,  aad  is  deducible  f rem  the  above 
decisions;  and  is,  therefore,  together  with  certain  other 
rights  of  a  somewhat  kindred  nature,  secured  to  the 
dtisen  and  protected  by  §  19  of  the  Criminal  Code.  This 
section  deals  with  federal  rights  guaranteed  to  dtisens  by 
the  Constitution^  and  with  all  such  federal  rights,  and 
protects  all  without  limit.  While  it  may  have  been  con* 
ceived  in  the  purpose  to  protect  particular  rights  of  a 
peculiar  class  of  citisens,  the  language  employed  is  plain 
and  unambiguous,  and  Congress  having  committed  itself 
to  its  employment  is  presumed  to  have  intended  to  bestow 
fun  and  i^Molute  protection  to  the  extent  of  such  rights. 
United  Statee  V.  Ma^j  mpra.  Can  it  be  that  the  general 
words  are  broad  enoi^  to  protect  the  citizen  who  votes 
from  personal  violence  or  intimidation  {Ex  parte  Yar- 
brought  Bupra)^  and  the  election  itself  from  corrupt  count 
and  false  certification  (United  States  v.  Mosley,  supra)^ 
and  yet  not  broad  enough  to  protect  the  suffrage  rights  of  a 
citisen  from  annihilation  by  th«  bribeiy  of  votexe  and  the 
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consequent  undermining  of  the  fabric  of  represeDtative 
government?  In  each  case  the  power  and  the  duty  of  the 
government  arise  not  solely  for  protection  to  the  parties 
concerned,  but  from  the  necessity  of  the  government  itself 
that  a  right  which  it  has  guaranteed  diall  in  fact  be  pro- 
tectedi  viz,  the  rigiht  that  every  citizen  has  to  be  assured 
by  that  government  that  the  President,  the  senators  and 
ti^e  members  of  the  House  of  Representatives  will  be 
elected  by  the  votes  of  free  electors,  cast  according  to  their 
free  and  unpurchased  volitions.  If,  as  has  been  decided 
in  the  Mosley  Case]  it  is  an  offense  vuider  §  19  for  an  eleo*- 
tion  board  to  conspire  to  make  a  false  return,  it  is  equally 
an  offense  for  conspurators  on  the  outside  to  mislead  the 
bofrd  into  making  a  false  return. 

This  general  right  of  suffrage  includes  the  right  (a)  to 
cast  the  ballot  without  i)erBOnaI  violence  or  the  threat  of 
it,  United  States  v.  Aczel,  219  Fed.  Rep.  917;  232  Fed. 
Rep.  652;  (b)  to  have  the  votes  counted  as  cast  and 
certified  as  correctly  coimted,  UnUed  States  v.  Modey, 
supra;  and,  the  govemmmit  asserts,  (c)  the  ri|^t  to  have 
honest  votes  measured  against  honest  votes.  Cammanr 
weaUh  v.  Rogers,  181  Massachusetts,  184,  and  cases  dted; 
Bx  parte  Yarbraugh,  supra,  pp.  662,  663;  Commonwealth  v. 
i$tb&ee,  9  Massachusetts,  417, 418;  People  v.  Hoffman,  116 
niinois,  587,  599. 

Under  the  Constitution  and  laws  of  the  United  States 
citizens  properly  qualified  have  the  right  to*  submit  their 
names  to  the  electorate  for  presidential  electors,  United 
States  senators,  and  representatives  in  Congress.  The 
government  is  so  formed  that  citizens  must  be  chosen  for 
federal  offices,  and  of  necessity  it  follows  that  the  ri^t 
given  entities  the  citizen  to  a  fair  ballot  and  an  honest 
count,  fred  from  bribery  or  corruption  of  any  kind.  United 
States  y.GradweU,  243  U.  S.  476,  480.  The  right  to  have 
the  elections  for  federal  candidates  conducted  fairly,  is 
implied  as  essential  to  the  existence  of  the  government. 


Digitized  by  VjOOQIC 


UNITED  STATES  c.  BATHGATE.  223 

220.  Opinkm  of  the  Court. 

All  the  rights  created  or  secmied  by  the  C!onstitutioD  are 
not  found  in  acts  of  Congress.  See  In  re  Neagle,  135  U.  S. 
lylnre  Quarlea,  158  U.  S.  532;  Motes  v,  UniUd  States,  178 
U.  S.  458,  462;  Logan  v.  United  States,  144  U.  S.  263; 
Hodges  v.  United  States,  203  U.  S.  1;  Rakes  v.  United 
States,  212  U.  S.  55;  United  States  v.  Lancaster,  U  Fed. 
Repi  885,  896;  Felix  v.  United  States,  186  Fed.  Rep.  685. 
The  means  employed  in  carrying  out  the  conspiracy  to 
violate  the  right  and  whether  or  not  they  also  offend  state 
laws  are  immaterial.  United  States  v.  GradioeU,  243  U.  S. 
476,  distmguished.  See  Aczel  v.  United  States,  232  Fed. 
Rep.  652,  s.  c.  244  U.  S.  650,  651. 

Mr.  John  R.  Holmes  and  Mr.  Sherman  T.  McPherson, 
with  whom  Mr.  Froome  Morris  and  Mr.  M.  MvMer  were 
on  the  brief,  for  defendants  In  error, 

Mb.  Justics  McReynolds  delivered  the  opinion  of 

the  court. 

« 

Except  as  to  parties,  the  indictments  in  these  six  cases 
are  alike.  Each  contains  three  counts;  the  first  and  sec- 
ond undertake  to  allege  a  conspiracy  to  injure  and  op- 
press in  violation  of  §  19,  Criminal  Code,  and  the  third  a 
canspir&cy  to  defraud  the  United  States,  contrary  to 
§  37.  D^urrers  were  sustained  upon  the  ground  that 
rightly  construed  neither  section  applies  to  the  specified 
acts. 

Section  37,  ori^nally  part  of  the  Act  of  March  2, 1867, 
c.  169,  14  Stat.  471,  provides:  ''If  two- or  more  persons 
conspire  either  to  commit  any  offense  against  the  United 
States,  or  to  defraud  the  United  States  in  any  manner  or 
for  any  purpose,  and  one  or  more  of  such  parties  do  any 
act  tp  effect  the  ch^t  of  tkp  c(»ispiracy ,  each  of  the  parties 
to  such  conspiracy  shall  be'  fined  not  more  than  ten  thou- 
sand dollars,  or  imprisoned  not  more  than  two  years,  or 
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both/'  It  was  considered  in  Unned  States  v.  UradweU,  243 
U.  S.  476,  and  held  not  applicable  in  circiunstanoes  similar 
to  those  here  presented.  The  Government  has  accordingly 
abandoned  the  third  count. 

Section  19  provides:  ''If  two  or  more  persons  conspire 
to  injure,  oppress,  threaten,  or  intimidate  any  citizen  in 
the  free  exercise  or  enjoyment  of  any  right  or  privil^e 
sectured  to  him  by  the  Cbnstitution  or  laws  of  the  United 
States,  or  because  of  his  having  so  exercised  the  same,  or 
if  two  or  more  persons  go  in  disguise  on  the  highway,  or 
on  the  premises  of  another,  with  intent  to  prevent  or 
hinder  his  free  exercise  or  enjoyment  of  any  right  or  priv- 
ilege so  secured,  they  shall  be  fined  not  more  than  five 
thousand  dollars  and  imprisoned  not  more  than  ten 
years,  and  shall,  moreover,  be  thereafter  ineligible  to  any 
office,  or  place  of  honor,  profit,  or  trust  created  by  the 
Constitution  or  laws  of  the  United  States.''  And  the  two 
counts  based  thereon  charge  defendants  with  coftspiring 
to  injure  candidates  for  presidential  electors,  the  United 
Instates  Senate  and  representative  in  Congress  at  the  r^- 
Ular  election  in  Ohio,  November  7,  1916,  also  qualified 
electors  who  might  properly  vote  thereat,  in  the  free  ex- 
ercise and  enjoyment  of  certain  rights  and  privileges  se- 
cured by  Constitution  and  laws  of  the  United  States, 
namely— The  right  (a)  of  being  a  candidate  (b)  that  only 
those  diily  qualifie^'should  vote  (c)  that  the  results  should 
be  determined  by  voters  who  had  not  been  bribed  and 
(d)  that  the  dection  board  should  make  a  true  and  ac- 
curate count  of  votes  legaUy  cast  by  qualified  electors 
and  no  others.  The  indictment  further  alleged  the  con- 
spiracy was  carried  into  effect  as  intended  by  purchasng 
votes  of  certain  electws  and  causing  election  boards  to 
receive  tiiem  and  make  inaccurate  returns. 

The  real  point  involved  is  whether  §  19  denounces  as 
ciu8»ftHrt(nispiracy  to  bribe  voters  at  a  general  election 
within  a  State  where  presidential  electors,  a  United  States 
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sraator  and  a  representative  in  Congress  are  to  be  chosen. 
Our  concern  is  not  with  the  power  of  Ck>ngres8  but  with 
the  proper  int^retation  of  action  taken  by  it.  This 
must  be  ascertaiiied  in  view  of  the  settled  rule  that  ''there 
can  be  no  constructive  offenses,  and  before  a  man  can  be 
pimished  his  case  must  be  plainly  and  unmistakabty 
within  the  statute"  (United  States  v.  Lacher,  134  U.  S. 
624, 628) ;  and  the  policy  of  (Congress  to  leave  the  conduct 
of  elections  at  which  its  members  are  chosen  to  state  law 
alone,  except  where  it  may  have  expressed  a  clear  pur- 
pose to  establish  some  further  or  definite  rc^gulation. 

Departing  from  the  course  long  observed,  by  Act  of 
May  31,  1870,  16  Stat.  140,  Congress  undertook  to  pre- 
scribe a  comprehensive  qrstem  intended  to  secure  freedom 
and  integrity  of  elections.  Section  19  of  that  act  declares 
''that  if  at  any  election  for  representative  or  delegate  in 
the  Congress  of  the  United  States  any  person  shall  know- 
ingl^  by  force,  threat,  menace,  intimidation, 

bribery,  reward,  or  offer,  or  promise  thereof,  or  otherwise 
unlawfully  prevent  any  qualified  voter  of  any  State  of 
the  United  States  of  America,  or  of  any  Territory  thereof, 
from  freely  exercising  the  right  of  suffrage;  or 

compel  or  induce  by  any  suoh  means,  or  otherwise,  any 
officer  of  an  election  in  any  such  State  or  Territory  to  re- 
ceive a  vote  from  a  person  not  legally  qualified  or  enti- 
tled to  vote;  .  .  or  aid,  counsel,  procure,  or  advise 
any  such  voter,  person,  or  officer  to  do  any  act  hereby 
made  a  crime,  •  •  .  every  such  person  shall  be 
deemed  guilty  of  a  crime,  and  shall  for  such  crime  be  lia- 
ble to  prosecution  in  any  court  of  the  United  States  of 
competent  jurisdiction,  and,  on  conviction  thereof,  shall 
be  punished  by  a  fine  not  exceeding  five  hundred  dollars, 
or  by  imprisonment  for  a  term  not  exceeding  three  years, 
or  both,  in  the  discretion  of  the  court,  and  shall  pay  the 
costs  of  prosecution.''  In  pursuance  of  a  well  under- 
stood policy,  the  Act  of  February  8, 1894,  c.  25,  28  Stat. 
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36,  repealed  the  foregoing  and  other  kindred  sections  in 
Act  of  1870  but  left  in  effect  §  6,  then  §  5508,  Rev.  Stats., 
and  now  §  19,  Criminal  Code.  See  United  States  v.  Afoa- 
ley,  238  TJ.  S.  383;  United  Stales  v.  GradweU,  supra. 

The  Government  in  effect  maintains  that  lawful  voters 
at  an  elecjbion  for  presidential  electors,  senator  and  mem- 
ber of  Congress  and  also  the  candidates  for  those'  places 
have  secured  to  them  by  Constitution  or  laws  of  the 
United  States  the  right  and  privilege  that  it  shall  be 
fairly  and  honestly  conducted;  and  that  Congress  in- 
tended by  §  6,  Act  of  1870,  to  punish  interference  with 
such  right  and  privilege  through  conspiracy  to  influence 
voters  by  bribery. 

Section  19,  Criminal  Code,  of  cotmse,  now  has  the  same 
meaning  as  when  first  enacted  as  §  6,  Act  of  1870  (see 
Criminal  Code,  §§  339,  341);  and  considering  the  jwlicy 
of  Congress  not  to  interfere  with  elections  within  a  State 
except  by  clear  and  specific  provisions,  together  with  the 
rule  respecting  construction  of  criminal  statutes,  we  can- 
not think  it  was  intended  to  apply  to  conspiracies  to 
bribe  voters.  Bribery,  expressly  denounced  in  another 
section  of  the  original  act,  is  not  clearly  within  the  words 
used;  and  the  reasoning  relied  on  to  extend  them  thereto 
wotild  apply  in  respect  of  almost  any  act  reprehensible 
in  itself,  or  forbidden  by  state  statutes,  and  supposed  in- 
juriously to  affect  freedom,  honesty,  or  integrity  t>f  an 
election.  This  conclusion  is  streng^ened  by  express  re- 
peal of  the  section  applicable  in  terms  to  bribery  and  we 
fbink  is  rendered  entirely  clear  by  considering  the  nature 
of  the  rights  w  privileges  fairly  within  intendment  of 
original  §  6. 

The  right  or  privilege  to  be  guarded,  a$  indicated  both 
by  the  language  employed  and  context,  was  a  definite, 
personal  one,  capable  of  enforcement  by  a  court,  and  not 
the  political,  non-]udicable  one  common  to  all  that  the 
public  shall  be  protected  against  harmful  acts,  which  is 
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here  relied  on.  The  right  to  vote  is  personal  and  we  have 
held  it  is  shielded  by  the  section  in  question.  Ex  parte 
Yarhroughy  110  U.  S.  651;  United  Stales  v.  Mosley,  supra. 
The  same  b  true  of  the  right  to  make  homestead  entry, 
United  States  v.  WaddeUy  112  U.  S.  76;  also,  of  the  right 
of  one  held  by  a  United  States  marshal  to  protection 
againstlawless  violence.  Logan  v.  United  States,  144  U.  S. 
263.  While  the  opinion  in  United  States  v.  GradweU,  supra, 
does  not  determine  the  precise  question  now  presented, 
it  proceeds  upon  reascHux^  which  contravenes  the  theory 
urged  by  counsel  for  the  Government. 

The  court  below  properly  construed  the  statute  and 
its  judgments  are 

Affirmed. 


EGAN  V.  McDonald. 

XRROR  TO  THB  SUPR£MB  COURT  OF  THE  STATE  OF  SOUTH 

DAKOTA. 

No.  8S.    Submitted  January  28, 1918.— Decided  March  4,  1918. 

Under  §  7  of  the  Act  of  May  27,  1902,  c.  888,  32  Stat.  275,  an  Indian 
allotment  held  under  trust  patent  and  subjeet  to  tiie  restrictions  on 
alienation  imposed  by  the  Act  of  March  2,  1889,  §  11,  c.  405,  25 
Stat.  888,  may,  upon  the  death  of  the  allottee,  be  conveyed  by  his 
heirs  with  the  approval  of  the  Secretaiy  of  the  Interior,  and  the 
approved  deed  passes  the  full  title. 

Where  such  a  conveyance  was  made  in  1908,  and  the  Secretary  ap- 
proved it  in  1909,  ketd,  that  there  was  no  law  then  in  force  making 
an  adjudication  of  heirship,  either  by  a  federal  court  or  by  the  Sec- 
retary, a  condition  precedent  to  the  vaUdtty  of  the  oonveyaaoe. 
McKay  v.  Kalytm,  204  U.  S.  458,  distinguisbed. 

Upon  error  to  a  state  court  in  a  case  where  a  vendee  sued  to  recover 
back  earnest  money  paid  his  vendor,  upon  the  ground  that  the  title 
tendered  by  the  latter  was  not  merchantable,  and  where  the  vendor 
I)n)ved  a  conveyance  of  the  land  by  certain  heirs  of  the  Indian 
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aUottee  thereof,  which  redted  that  they  were  the  only  heirs  and  was 
approved  by  the  Secretaiy  of  the  Interior,  hdd,  that  whether  the 
burden  was  upon  the  plaintiff^  to  establish  that  there  were  other 
heirs,  and  wheth^  the  suggestion  that  there  may  have  been  sudi 
rendered  the  title  unmerchantable,  were  questions  of  state  law  not 
reviewable  by  this  court. 

Whether  the  mere  approval  of  such  -conveyance  by  the  Secretary  would 
operate  to  convey  a  good  title  if  it  had  appeared  that  the  deed  was 
executed  by  a  part  of  the  heirs  only — ^not  decided. 

36  S.  Dak.  92,  affirmed. 

Ths  case  is  stated  in  the  opinion. 

Mr.  George  W.  Egan  pro  ae. 

Mr.  Charles  0.  Bailey  and  Mr.  John  H.  Voorhcea  for 
defendant  in  error. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the  court. 

Egan  agreed  to  buy  of  McDonald  a  parcel  of  land  in 
South  Dakota  and  paid  S1,000  to  bind  the  bargain.  Mc- 
Donald agreed  to  furnish  a  merchantable  title.  After 
examining  Hie  abstract,  Egan  asserted  that  the  title  was 
not  merchantable,  demanded  back  his  money,  and,  upon 
refusal,  brought  an  action  in  a  state  court  to  recover  it. 
Upon  substantially  undisputed  facts  judgment  was  en- 
tered for  defendant  and  was  affirmed  on  appeal  by  the 
Supreme  Coxirt  of  South  DaJcota  (36  S.  Dak.  92).  The 
case  comes  here  on  writ  of  error  under  §  237  of  the  Judi- 
cial Code. 

McDonald's  title  was  this:  (1)  A  twenty-five  year  trust 
patent  dated  December  12, 1895,  for  an  Indian  allotment 
issued  to  Weasel,  under  §  11  of  Act  of  Congress,  March  2, 
1889,  c.  405, 25  Stat.  888, 891 ;  (2)  Deed  to  R.  J.  Huston, 
dated  October  9, 1908,  from  Flays  and  two  others  therein 
described  as  ''sole  and  only  heirs  of  Weasel,  deceased,  a 
Crow  Creek  Sioux  Indian,"  approved  by  the  Secretary 
of  the  Interior,  March  2,  1909,  and  thereafter  duly  re- 
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corded  in  the  DepartmeiKt  of  the  Interior  and  the  Regis- 
try <rf.  Deeds;  (3)  A  final  decree  of  distribution  of  the  es- 
tate of  Weasel  in  the  county  court  making  distribution 
of  the  land  to  Plays  and  two  others  as  only  heirs;  (4)  Deed 
from  Huston  to  McDonald,  dated  November  3,  1910; 
(5)  A  decree  of  the  state  circuit  court  entered  in  1912  in 
a  suit  brought  by  McDonald  to  quiet  title  and  declaring 
him  to  be  the  owner  in  fee  of  the  land. 

Egan  contends  that  this  title  was  Qot  merchantable, 
both  because  there  was  no  power  in  the  heirs  of  Y^eaael 
to  alienate  the  property  and  because  there  had  been  no 
adjudication  in  any  federal  court  that  the  three  persons 
purporting  to  convey  to  Huston  were  the  only  heirs  of 
Weasel. 

FirsU  As  to  the  power  of  Weasel's  heirs  to  convey: 
The  trust  patent  was  issued  under  §  11  of  the  Act  of  Con- 
gress of  March  2,  1889.  Under  the  provisions  of  that 
statute  and  the  terms  of  the  trust  patent,  the  heirs,  as 
well  as  Weasel,' were  without  power  to  convey  title  before 
the  expiration  of  the  twenty-five  years.  But,  by  §  7  of 
the  Act  of  Congress,  May  27,  1902,  32  Stat.  275,  adult 
heirs  were  given  power  to  convey  with  the  approval  of 
the  Secretary  of  the  Interior;  and  it  is  declared  that  '^such 
conveyances  •  .  .  when  so  approved  shall  convey  a 
full  title  to  the  purchaser,  the  same  as  if  a  final  patent 
without  restriction  upon  the  alienation  had  been  issued 
to  the  allottee."  Congress  had,  of  coiu^e,  power  to  re- 
move the  restrictions  originally  imposed  upon  alienaticn 
by  heirs.    WiUiama  v.  Johnson,  239  U.  S.  414,  420. 

Second:  As  to  the  lack  of  federal  adjudication:  Neither 
in  1908  when  the  deed  to  Huston  was  executed,  nor  in 
1909  when  it  was  approved  by  the  Secretary  of  the  Inte- 
rim, was  there  any  provision  of  law  that  heirs  of  an  Indian 
allottee  under  a  trust  patent  could  miake  a  valid  convey- 
ance only  if  some  federal  court  should  fir^t  have  estab- 
lished that  they  were  the  heirs.    Nor  was  there  then  a 
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provision,  like  that  prescribed  by  Act  of- June  25,  1910, 
c.  431,  36  Stat.  855,  that  the  Secretary  of  the  Interior 
shall  determine  in  such  case  who  the  legal  heirs  are.  Hain 
hweU  V.  Commons,  239  U.  S.  506.  Plaintiff  relies  upon 
McKay  v.  KalyUm,  204  U.  S.  458,  468;  but  the  case  does 
not  decide  that  adjudication  of  heirship  in  ar  federal  court 
is  a  condition  precedent  to  a  valid  conveyance  by  hdrs. 
It  decides  merely  that  the  Act  of  August  15, 1894,  c.  290, 
28  Stat.  286,  which  gave  to  Indians,  who  claimed  to  be 
entitled  to  an  allotment,  the  right  to  litigate  their  claim 
in  a  federal  court,  did  not  confer  the  right  to  litigate  in 
state  courts. 

Third:  The  case  at  bar  is  not  a  suit  to  establish  who 
are  the  heirs  of  a  deceased  Indian  allottee,  nor  a  suit  to 
establish  the  right  to  an  allotment,  nor  a  suit  to  quiet 
title.  It  is  an  action  at  law  upon  an  implied  promise  to 
return  the  earnest  money,  if  the  vendor  fails  to  furnish 
Egan  a  merchantable  title.  It  was  admitted  that  the 
^l^rsons  who  joined  i^.  thevdeed  to  Huston  were  heirs  of 
Weasel  and  that  they  were  adults.  The  state  court  hdd 
that,  McDonald  having  shown  a  deed  to  Huston  approved 
by  the  Secretary  of  the  Interior  and  executed  by  three 
persons  who  declared  themselves  tp  Be  the  only  heirs,  the 
burden  was  upon  the  plaintiff  to  establish  the  fact,  if  it 
was  such,  that  there  were  other  heirs;  and  that  the  mere 
suggestion  in  argument  that  there  may  have  been  some 
additional  heirs  does  not  east  such  a  suspicion  upon  the 
title  as  to  render  it  unmerchantable.  This  is  a  matter  of 
state  law  with  which  we  have  no  concern.  Nor  have  we 
occasion  to  consider  whether,  as  held  in  Dougherty  v. 
McFarlandj  166  N.  W.  Rep.-  143,  the  mere  approval  by 
the  Secretary  of  the  Interior  would  have  operated  to 
convey  to  the  grantee  a  good  title,  even  if  it  had  appeared 
that  the  deed  was  executed  by  a  part  of  the  heirs  only. 

The  decision  of  the  Supreme  Court  of  South  Dakota  is 

Affirmed. 
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BOARD  OF  TRADE  OF  THE  CITY  OF  CHICAGO 
ET  AL.  V.  UNITED  STATES. 

APPEAL  FROM  THE  DISTRICT  COTTRT  OF  THE  T7KITED  STATES 
FOR  THE  NORTHERN  DISTRICT  OF  ILLINOIS. 

No.  gS.   Aisufid  December  IS,  19^  I917.—Deiadefi  Ifiveh  4, 1018, 

Tbe  ''Call''  rufe  of  the  Board  of  Trade  of  Chieaeo,  prohibitiDg  mem- 
bers of  the  Board  from  purchaeing  or  offering  to  purohaae,  during 
the  period  between  the  sesaioa  of  the  Board  tenned  the  "Call"  and 
the  opening  of  the  r^ular  session  of  the  next  business  day,  grain 
"to  arrive/'  at  a  price  other  than  the  closing  bid  at  the  "Call/'  does 
not  violate  the  Anti-Trust  Law. 

A  rale  or'agreement  1^  whioh  men  ocoupymg  strong  positions  in  a 
branch  of  trade  fix  prioes  at  which  they  wiD  buy  or  sell  during  an 
importajit  part  of  the  business  day  is  not  necessarily  an  illegal  le- 
straint  of  trade  under  the  Anti-Trust  Law. 

Every  agreement  oonoeming  or  regulating  trade  restrains;  and  the 
true  test  of  legality  is  whether  the  restraint  is  such  as  merely  r%- 
ulatesi  and  perhaps  thereby  promotes,  competition,  or  whether  it  is 
such  as  may  suppress  or  even  destroy  competition. 

To  detennioe  thk  question,  the  couri  murt  oidhiarity  conaider  the 
facts  peculiar  to  tiie  business,  its  condition  before  and  after  the  fe- 
stiaint  was  imposed,  the  nature  of  the  restraint  and  its  effect,. actual 
or  probable. 

The  histoiy  of  the  restraint,  the  evil  believed  to  exist,  the  reason  for 
adopting  the  particular  remedy,  the  purpose  or  end  sought  to  be 
attained,  aie  all  rebvant  facts,  not  beouise  a  good  intention  will 
save  an  otherwise  objectionable  regulation  or  the  reverse,  but  be- 
cause knowledge  of  intent  may  help  the  court  to  interpret  facts  and 
predict  consequences.*  / 

It  was  therefore  error  for  the  District  Court  to  strike  from  the  answer 
in  this  case  allegations  concerning  the  history  and  purpose  of  the 
"Call"  rule  and  to  exclude  evidence  on  that  subject. 

The  rule  of  the  Board  of  Trade  here  involved  by  nature  is  a  restriction 
meidy  upon  the  period  of  price  making;  in  scope  it  applies  daxing  a 
small  part  only  of  the  business  day,  to  a  small  part  only  of  the  giain 
shipped  from  day  to  day  to  Chicago,  to  an  even  smaller  part  of  the 
day's  sales,  apd  not  at  all  to  grain  shipped  to  any  of  numerous  other 
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available  markets;  it  has  had  no  appreciable  effect  upon  general 
maikei  prices,  nor  has  it  materially  affected  the  total  volume  of 
grain  coming  to  Chicago,  but,  within  the  narrow  limits  of  its  opera- 
tion, it  has  helped  to  improve  market  conditions  in  a  number  of  ways. 
Reversed. 

The  case  is  stated  in  the  opinion* 

Mr.  Henry  8.  Bobbiiu  for  appellants: 

The  Sherman  Law  does  not  condemn  a  resort  to  nonnal 
methods  of  commercial  exchanges  to  promote  business, 
and  in  determining  these,  all  the  facts  and  conditions 
existing  at  the  time,  as  well  as  the  intent  and  pmrposQ  of 
the  parties,  should  J)e  ^considered. 

This  rule^was  t^ut  a. normal  method  of  promoting  the 
business  of  j^.exdhang^  and  the  welfare  of  its  members, 
and  did  not  differ  from  other  methods  proper  for  exchanges 
to  resoii;  to,  including  :that  preventing  members  from 
trading  with  non-members,  which  has  been  sustained  by 
this  court.  GladUh  v.  Kansas  City  Exchange,  113  Mo. 
App.  726;  Board  of  Trade  v.  Dickinson,  114  111.  App.  295; 
StaU  V.  Duluth  Board  of  Trade,  107  Minnesota,  506;  State 
V.  Milwaukee  Chambeir  of  Commerce,  47  ^IVisconsin,  670; 
StdvaU  V.  McCutchen,  107  Kentuclgr,  577;  Anderson  v. 
United  States,  171  U.  S.  604;  Eastern  States  BetaU  Lumber 
Dealers'  Assn.  v.  United  States,  234  U.  S.  600;  Board  of 
Trade  y.  Ckrisiie  Grain  &  Stock  Co.,  198  V.  S.  247. 

The  decree  regulates  intrastate  trading.  Ware&LeUxnd 
V.  Mobae  Co.,  209  U.  S.  405;  Engd  v.  O'MaOeg,  219  U.  S. 
128. 

Mr.  Assistant  to  the  Attorney  General  Todd,  with  whom 
Mr.  Lincoln  JB.  Clark  was  on  the  briefs,  for  the  United 
States: 

The  intended  effect  of  the  r^^ulation  is  to  bind  members 
of  the  Board  to  bid  a  uniform  price  in  purchasing  grain  at 
country  points,  for  Chicago  deliveiy,  between  the  close  of 
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the  ''Call"  and  the  opening  of  the  r^gpilar  sesedon  on  the 
following  day.  The  potency  of  members  of  the  Board  in 
the  grain  trade  is  leflexly  shown  by  the  primacy  of  the 
Board  among  grain  markets  ot  the  world.  Considering 
their  influence,  this  agreement  fixing  the  prices  at  which 
th^  would  deal  during  an  important  part  of  each  business 
day  was  an  agreement  in  restraint  of  trade  witibin  the 
narrowest  definition  of  the  term.  United  States  v.  United 
StateaSteel  CorporoHon,  223  Fed.  Rep.  55,  155;  Standard 
Oa  Co.  V.  United  States,  221  U.  S.  1,  56,  59.  There  is  a 
eomidete  analogy  in  principle  between  the  present  case  and 
Swift  &  Co.  V.  United  States,  196  U.  S.  375,  where  it  was 
held  that  an  agreement  of  packers  not  to  bid  against  each 
other  in  the  purchase  of  cattle  violates  the  Anti-Trust  Law. 
The  members  of  the  Board  agreed  not  to  bid  against  each 
other  in  the  piurchase  of  grain  at  country  points. 

It  is  of  no  legal  consequence  that  the  restriction  operates 
only  during  the  afternoon.  If  such  a  restriction  may  be 
imposed  in  the  afternoon,  why  may  it  not  be  imposed  in 
the  morning?  Counsel  for  tiie  Board  was  at  pains  to 
bring  out  that  the  rule  did  not  in  the  slightest  affect  the 
price  at  which  the  owners  of  wheat  in  Chicago  elevators 
could  selL  This  but  emphasises  the  illq^ty  of  the 
lestrictioa.  Why  make  a  difference  between  buying  wheat 
in  the  afternoon  from  elevators  in  Chicago  and  buying 
wheat  in  the  afternoon  at  country  points  for  subsequent 
delivery  in  Chicago?  Why  should  sellers  of  wheat  in 
Chicaga  enjoy  a  competitive  market  in  the  afternoon  while 
eellers  of  wheat  at  country  points  are  dmed  one? 

Where,  as  here,  the  necessary  effect  of  an  agreement  or 
combination  is  unduly  to  restrict  competitive  conditions, 
the  purpose  or  intention  of  the  parties  is  immaterial. 
Agreements  or  combinations  producing  that  effect  are 
prohibited  by  the  Act  of  Congress;  and  on  the  most 
demoitary  jNinciples  a  transaction  which  the  law  pro- 
hibits is  not  made  lawful  by  an  innocent  motive  or  pur- 
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pose.  United  States  v.  Trane-Misscuri  Freight  Aaen.f  166 
U.  S.  290,  341;  Addysim  Pipe  Co.  v.  United  States,  175 
U.  S;211, 234, 243;  Swift  &  Co.  v.  Uniied  Stake,  196  U.  S. 
375, 396.  The  intent  to  violate  the  law  implied  from  doing 
what  the  law  prohibits  renders  immaterial  every  other 
intent,  pinpose,  or  motive.  Bishop,  New  Criminal  Law, 
§  343;  Holmes^  The  Common  Law,  p.  52. 

In  Thomsen  v  Cayser,  243  U.  S.  66,  86,  after  hearing 
''the  good  intention  of  tiie  parties,  and,  it' may  be,  some 
good  results,''  once  more  put  forward  as  a  defense  under 
the  Anti-Trust  Law,  this  court  dispoeed  of  the  contention 
in  language  which  should  be  final. 

As  a  matter  of  fact,  however,  with  a  sn^  excepticm, 
none  of  the  benefits  claimed  is  attributable  to  the  partic- 
ular provision  of  the  rule  which  the  Government  is  attack- 
ing, i.  e.,  the  price-fixing  restriction. 

The  claim  that  the  rule  enabled  the  grain  merchants  of 
Chicago  ''to  work  upon  a  closer  margin  of  prAfit"  doubt- 
less has  reference  to  the  supposed  advantage  of  a  fixed 
price.  This  is  the  one  exception  to  the  statement  that  all 
the  benefits  claimed  iar  the  rule  are  referable  to  some 
other  provision  than  the  one  under  attack.  And  here,  of 
course,  the  answer  is  that  however  beneficial  a  fixed  i»ice 
might  be  according  to  the  pomt  of  view  of  the  Board, 
Congress  has  proceeded  on  a  differrat  economic  theory. 

The  proposition  that  the  Board  nught  lawfully  have 
prohibited  aU  trading  between  its  members  after  a  certain 
hour  is  mere  assertion,  unsupported  either  by  reason  t>r 
authority.  Nor  does  the  proposition  that  the  Board  eouki 
prohibit  altogether  trading  between  members  and  non- 
members  rest  upon  any  stronger  foundation.  Anderson 
V.  United  States,  171  U.  8.  604,  supports  no  such  proposi- 
tion. 

Even  should  this  court  agree  with  the  hypothetical 
premise  that  the  Board  could  have  prohibited  off  trading 
by  members  after  exchange  hours,  or  oQ  trading  with 
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non-memberS|  it  would  stiH  not  follow  that  the  Board,  as 
a  condition  of  withholding  such  prohibition,  could  pre- 
scribe the  prices  at  which  members  should  buy  or  sell. 

Again,  it  is  said  that  the  restriction  of  competition 
caused  by  the  rule  was  only  incidental  and  ''too  small  to 
be  taken  into  accoimt."  The  short  answer  is  that  the 
restriction  was  not  ^'incidental'';  it  was  direct  and  delib- 
erate— the  defendants  ''mtended  to  make  the  veiy  com- 
bination and  agreement  which  they  in  fact  did  make." 
AddysUm  Pipe  Co.  v.  United  SUxtes,  175  U.  S.  211,  243. 
Moreover,  the  restriction,  besides  being  direct  and  delib- 
erately imposed,  was  drastic;  it  interposed  an  absolute 
barrier  agsunst  free  agency  in  price-making  at  all  times 
when  the  Board  was  not  in  session.  The  volmne  of  busi- 
ness affected  was  also  substantial. 

The  transactions  actually  wd*e  in  large  measure  of  in- 
terstate character.  And,  regardless  of  this  character,  the 
rule  and  the  concerted  action  imder  it  du-ectly  restrsuned 
an  actual  current  of  interstate  commerce  consisting  of  the 
grain  moving  from  States  other  than  Illinois  to  the  Chicago 
market,  by  precluding  members  of  the  Board  from  com- 
peting witii  each  other  in  the  purchase  of  such  grain  after 
exchange  hours.  Loewe  v.  Lawlar,  208  V.  S.  274;  Temple 
Iron  Co.  V.  United  States  (United  States  v.  Reading  Co.), 
226  U.  S.  324,  357-358.  The  case  is  like  United  States  v. 
Patten  (Cotton  Comer  Case),  226  U.  S.  525,  543-544. 

Mb.  Justice  Brandeis  delivered  the  opinion  of  the 
court. 

Chicago  is  the  leading  grain  market  in  the  world.  Its 
Board  of  Trade  is  the  commercial  center  through  which 
most  of  the  trading  in  grain  is  done.  The  character  of 
the  organization  is  described  in  Board  of  Trade  v.  Christie 
Grain  it  Stock  Co.,  198  U.  S.  236.  Its  1600  members  in- 
clude brokers,  commission  merchants,  dealers,  millers, 
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jnaltsters,  manufactuiers  of  com  products  and  proprietors 
of  elevators.  Gnuns  there  dealt  in  are  graded  according 
to  kind  and  quality  and  are  sold  usually  "Chicago  weight, 
inspection  and  delivery."  The  standard  forms  of  trad- 
ing are:  (a)  Spot  sales;  that  is,  sales  of  grain  already  in 
Chicago  in  railroad  cars  or  elevators  for  immediate  de- 
livery by  order  on  carrier  or  transfer  of  warehouse  receipt. 
(6)  Future  sales;  that  is,  agreements  for  delivery  later  in 
the  current  or  in  some  future  month,  (c)  Sales  "to  ar- 
rive " ;  that  is,  agreements  to  deliver  on  arrival  grtdn  which 
is  already  in  transit  to  Chicago  or  is  to  be  shipped  there 
within  a  time  specified.  On  eveiy  business  day  sessions 
of  the  Board  are  held  at  which  all  bids  and  sales  are  pub- 
licly made.  Spot  sales  and  future  sales  are  made  at  the 
regular  sessions  of  the  Board  from  9.30  A.  M.  to  1.15  P. 
M.,  except  on  Saturdays,  when  the  session  closes  at  12  M. 
Special  sessions,  termed  the  "Call,"  are  held  immediately 
after  the  close  of  the  regular  session,  at  which  sales  "to 
arrive"  are  made.  These  sessions  are  not  limited  as  to 
duration,  but  last  usually  about  half  an  hour.  At  all 
these  sessions  transactions  are  between  member^  only; 
but  they  may  trade  either  for  themselves  or  on  behalf  of 
others.  Members  may  also  trade  privately  with  one  an- 
other at  any  place,  either  during  the  sessions  or  after,  and 
they  may  trade  with  non-members  at  any  time  except  on 
the  premises  occupied  by  the  Board.  ^ 

Purchases  of  grain  "to  arrive"  are  made  largely  from 
country  dealers  and  farmers  throughout  the  whole  ter- 
ritory tributary  to  Chicago,  which  includes  besides  Illi- 
nois and  Iowa,  Indiana,  Ohio,  Wisconsin,  Minnesota, 
Missouri,  Kansas,  Nebraska,  and  even  South  and  North 
Dakota.  The  purchases  are  sometimes  the  result  of  bids 
to  individual  country  dealers  made  by  telegraph  or  tel- 
ephone either  during  the  sessions  or  after;  but  most  pur- 

'  There  is  au  exception  as  to  future  sales  not  here  material. 
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chases  axe  made  by  the  sending  out  from  Chicago  by  the 
afternoon  mails  to  hmidreds  of  coimtry  dealers  offers  to 
buy,  at  the  prices  named,  any  nimiber  of  carloads,  sub- 
ject to  acceptance  before  9.30  A.  M.  on  the  next  business 
day. 

In  1906  the  Board  adopted  what  is  known  as  the  '^Call'' 
rule.  By  it  members  were  prohibited  from  purchasmg 
or  offering  to  purchase,  during  the  period  between  the 
close  of  the  Call  and  the  opening  of  the  session  on  the  next 
busmess  day,  any  wheat,  com,  oats  or  rye  "to  arrive"  at 
a  price  other  than  the  closing  bid  at  the  Call.  The  Call 
was  over,  with  rare  exceptions,  by  two  o'clock.  The 
change  effected  was  this:  Before  the  adoption  of  the  rule, 
members  fixed  their  bids  throughout  the  day  at  such 
prices  as  they  respectively  saw  fit;  after  the  adoption  of 
the  rule,  the  bids  had  to  be  fixed  at  the  day's  closing  bid 
on  the  Call  until  the  opening  of  the  next  session. 

In  1913  the  United  States  filed  in  the  District  Court 
for  the  Northern  District  of  Illinois  this  suit  against  the 
Board  and  its  executive  officers  and  directors,  to  enjoin 
the  enforcement  of  the  Call  rule,  alleging  it  to  be  in  vio- 
lation of  the  Anti-Trust  Law  (July  2,  1890,  c.  647,  26 
Stat.  209).  The  defendants  admitted  the  adoption  and 
enforcement  of  the  Call  rule,  and  averred  that  its  purpose 
was  not  to  prevent  competition  or  to  control  prices,  but 
to  promote  the  convenience  of  members  by  restricting 
their  hours  of  business  and  to  break  up  a  monopoly  in 
that  branch  of  the  grain  trade  acquired  by  four  or  five 
warehousemen  in  Chicago.  On  motion  of  the  Govern- 
ment the  allegations  concerning  the  purpose  of  establish- 
ing the  regulation  were  stricken  from  the  record.  The 
case  was  then  heard  upon  evid^ice;  and  a  decree  was  en- 
tered which  declared  that  defendants  became  parties  to 
a  combination  or  conspiracy  to  restrain  interstate  and  for- 
eign trade  and  commerce  "by  adopting,  acting  upon  and 
enforcing"  the  "Call"  rule;  and  enjoined  them  from  act- 
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ing  upon  the  same  or  from  adopting  or  acting  upon  any 
similar  rule. 

No  opinion  was  delivered  by  the  District  Judge*    The 
Govenunent  proved  the  eidstence  of  the  rule  and  de- 
scribed its  application  and  the  change  in  business  prac- 
tice involved.    It  made  no  attempt  to  show  that  the  rule 
was  deaagned  to  or  that  it  had  the  effect  of  limiting  the 
amount  of  grain  shipped  to  Chicago;  or  of  retarding  or 
accelerating  shipment;  or  of  raising  or  depressing  prices; 
or  of  discriminating  against  any  part  of  the  public;  or 
that  it  resulted  in  hardship  to  anyone.    The  case  was 
rested  upon  the  bald  proposition,  that  a  rule  or  agreement 
by  which  men  occupying  positions  of  strength  in  any 
branch  of  trade,  fixed  prices  at  which  they  would  buy  or 
sell  dining  an  important  part  of  the  business  day,  is  an 
illegal  restraint  of  trade  under  the  Anti-Trust  Law.    But 
the  legality  of  an  agreement  or  regulation  cannot  be  de- 
termined by  so  simple  a  test,  as  whether  it  restrains  co^I- 
petition.    Every  agreement  concerning  trade,  eveiy  reg- 
ulation of  trade,  restrains.    To  bind,  to  restrain,  is  of 
their  very  essence.    The  true  test  of  l^^ly  is.  whether 
the  restraint  imposed  is  such  as  merely  regulates  and  per- 
haps thereby  promotes  competition  or  whether  it  is  such 
as  nay  suppress  or  even  destroy  competition.    To  deter- 
mine that  question  the  court  must  ordinarily  consider 
the  facts  peculiar  to  the  business  to  which  the  restraint 
is  applied;  its  condition  before  and  after  the  restraint  was 
imposed;  the  nature  of  the  restraint  and  its  effect,  actual 
or  probable.    The  history  of  the  restraint,  the  evil  be- 
lieved to  exist,  the  reason  for  adopting  the  particular 
remedy,  the  purpose  or  end  sought  to  be  attained,  are  all 
relevant  facts.    This  is  not  because  a  good  intention  will 
save  an  otherwise  objectionable  regulation  or  the  reverse; 
but  because  knowledge  of  intent  may  help  the  court  to 
interpret  facts  and  to  predict  consequences.    The  Di£h 
trict  Court  erred,  therefore,  in  striking  from  the  answer 
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all^atioiis  concerning  the  history  and  purpose  of  the 
Call  rule  and  in  later  excluding  evidence  on  that  subject. 
But  the  evidence  admitted  makes  it  clear  that  the  rule 
was  a  reasonable  regulation  of  business  consistent  with 
the  provisions  of  the  Anti-Trust  Law. 

First:  The  nature  of  the  rule:  The  restriction  was  upon 
the  period  of  price-making.  It  required  members  to  de- 
sist from  further  price-making  after  the  close  of  the  Call 
until  9.30  A.  M.  the  next  business  day:  but  there  was  no 
restriction  upon  the  sending  out  of  bids  after  close  of  the 
CalL  Thus  it  required  members  who  desired  to  buy  grain 
"to  arrive"  to  make  up  their  minds  beforie  the  close  of 
the  Call  how  much  they  were  willing  to  pay  during  the 
interval  before  the  next  session  of  the  Board.  The  rule 
made  it  to  their  interest  to  attend  the  Call;  and  if  they 
did  not  fill  their  wants  by  purchases  there,  to  make  the 
final  bid  high  enough  to  enable  them  to  purchase  from 
country  dealers. 

Second:  The  scope  of  the  rule:  It  is  restricted  in  opera- 
tion to  grain  "to  arrive.*^  It  applies  only  to  a  small  part 
of  the  grain  shipped  from  day  to  day  to  Chicago,  and  to 
an  even  smaller  part  of  the  day's  sales:  members  were 
left  free  to  purchase  grain  already  in  Chicago  from  any- 
one at  any  price  throughout  the  day.  It  applies  only 
during  a  small  part  of  the  business  day;  members  were 
left  free  to  purchase  during  the  sessions  of  the  Board 
grain  "to  arrive,"  at  any  price,  from  members  anywhere 
and  from  non-members  anywhere  except  on  the  premises 
of  the  Board.  It  applied  only  to  grain  shipped  to  Chi- 
cago: members  were  left  free  to  purchase  at  any  price 
throughout  the  day  from  either  members  or  non-members, 
grain  "to  arrive"  at  any  other  market.  Ck)untry  dealers 
and  fanners  had  available  in  practically  every  jpart  of  the 
territory  called  tributary  to  Chicago  some  other  market 
for  grain  "to  arrive."  Thus  Missouri,  Kansas,  Nebraska, 
and  parts  q{  Illinois  axe  also  tributaiy  to  St.  Louis;  Ne- 
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braaka  and  Iowa,  to  Omaha;  Miimesota,  Iowa,  South 
and  North  Dakota,  to  Mmneapolis  or  Duluth;  Wisconsm 
and  parts  of  Iowa  and  of  Illinois,  to  Milwaukee;  Ohio, 
Indiana  and  parts  of  Illinois,  to  Cincinnati;  Indiana  and 
parts  of  Illinois,  to  Louisville. 

Third:  The  effects  of  the  rule:  As  it  applies  to  only  a 
small  part  of  the  grain  shipped  to  Chicago  and  to  Ihat 
only  during  a  part  of  the  business  day  and  does  not  apply 
at  all  to  grain  shipped  to  other  markets,  the  rule  had  no 
appreciable  effect  on  general  market  prices;  nor  did  it 
materially  affect  the  total  volume  of  grain  coming  to 
Chicago.  But  within  the  narrow  limits  of  its  operation 
the  rule  helped  to  improve  market  conditions  thus: 

(a)  It  created  a  public  market  for  grain  ''to  arrive." 
Before  its  adoption,  bids  were  made  privately.  Men 
had  to4)uy  and  sell  without  adequate  knowledge  of  actual 
market  conditions.  This  was  disadvantageous  to  all 
.  concerned,  but  particularly  so  to  coimtry  dealers  and 
farmers* 

(6)  It  brought  into  the  regular  market  hours  of  the 
Board  sessions  more  of  the  trading  in  grain  ''to  arrive/' 

(c)  It  brought  buyers  and  sellers  into  more  direct  re- 
lations; because  on  the  Call  they  gathered  together  for  a 
free  and  open  interchange  of  bids  and  offers. 

(d)  It  distributed  the  business  in  grain  "to  arrive'' 
among  a  far  larger  niunber  of  Chicago  receivers  and  com- 
mission merchants  than  had  been  the  case  there  before. 

(e)  It  increased  the  munber  of  country  dealers  engag- 
ing in  this  branch  of  the  business;  supplied  them  more 
regularly  with  bids  from  Chicago;  and  aJso  increased  the 
munber  of  bids  received  by  them  from  competing  markets. 

(/)  It  eliminated  risks  necessarily  incident  to  a  private 
market,  and  thus  enabled  country  dealers  to  do  business 
on  a  smaller  margin.  In  that  way  the  rule  made  it  pos- 
sible for  them  to  pay  more  to  farmers  without  raising  the 
price  to  consumers. 
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ig)  It  enabled  country  dealers  to  sell  some  grain  to  ar- 
rive which  they  would  otherwise  have  been  obliged  either . 
to  ship  to  Chicago  conunission  merchants  or  to  sell  for 
"future  delivery." 

(h)  It  enabled  those  grain  merchants  of  Chicago  who 
sell  to  millers  and  exporters  to  trade  on  a  smaller  margin 
and^  by  pajring  more  for  grain  or  selling  it  for  less,  to  make 
the  Chicago  market  more  attractive  for  both  shippers 
and  buyers  of  grain. 

(t)  Incidentally  it  facilitated  trading  "to  arrive''  by 
enabling  those  engaged  in  these  transaoticHis  to  fulfil 
their  contracts  by  tendering  grain  arriving  at  Chieago 
on  any  railroad,  whereas  formerly  shipments  had  to  be 
made  over  the  particular  railroad  designated  by  the 
buyer. 

The  restraint  imposed  by  the  rule  is  less  severe  than 
that  sustained  in  Anderson  v.  Untied  States,  171  U.  & 
404.  Every  board  of  trade  and  nearly  every  trade  organisa- 
tion imposes  some  restraint  upon  the  conduct  of  business 
by  its  members.  Those  relating  to  the  hours  in  which 
business  may  be  done  are  common;  and  they  make  a 
special  appeal  where,  as  here,  they  t^d  to  shorten  the 
working  day  or,  at  least,  limit  the  period  of  most  exact- 
ing activity.  Hie  decree  of  the  District  Court  is  reversed 
with  directions  to  dismiss  the  bill. 

Beuersed. 

Mr.  Jv&Tic^  McRetkoldb  toglr  jip  part  in  the  oon- 
edderation  oridecision  of  this  caje; 
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SEARS,  TRUSTEE,  v.  CITY  OF  AKRON. 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  8TATK8 
FOR  TBXi  NORTHERN  DISTRICT  OF  OHIO.  . 

No.  105.    Argued  January  21,  22,  1918.— Decided  March  4, 1918. 

Mere  incorporation  and  organization  under  the  general  laws  of  Ohio 
(Gen.  Code,  1910,  §§  10128-10134,)  with  power  to  construct  aiid 
operate  a  hydro-electric  power  system  at  places  designated  in  the 
certificate  and  to  take  water  tights  and  riparian  property  for  that 
purpose,  does  not  imply  a  contract  between  the  State  and  the  cohh 
pany  that  the  supply  of  water  available  shall  not  be  diminished. 
Hence,  a  subsequent  appropriation  of  the  water  by  a  city,  acting 
under  state  authority,  which  involves  no  taking  of  property  axxiuired 
by  the  company  by  purchase  or  condemnation  under  its  charter, 
does  not  operate  to  impair  the  obligation  of  the  charter. 

Even  if  such  a  contract  could  be  implied,  an  act  of  the  kgislatuie  ex- 
praBsly  authoriang  such  appropriation  by  the  dty  should  be  treated 
as  an  exercise  of  the  State's  power  to  amend  the  company's  charter, 
reserved  by  Art.  XIII,  §  2,  of  the  Ohio  constitution,  and  as  revoking 
or  modifying  the  contract  by  subordinating  the  company's  right  to 
the  right  of  the  city. 

A  hydro-eleetrio  company,  organised  under  the  gmeral  laws  of  Ohio 
with  power  of  condemnation,  adopted,  throui^  its  board  of  diiectois, 
a  plan  of  development  involving  the  acquisition  of  the  waters  of  a 
stream,  with  riparian  land,  and  b^gan  certain  condemnation  pro- 
ceedings, but  never  commenced  construction  work,  and  acquired 
none  of  the  land  until  after  the  legislature  had  authorised  a  city  to 
appropriate  the  water  and  the  city,  under  an  ordinance,  had  made 
the  appropriation  and  praotically  constructed  its  works  for  u^ing  it. 
Hdd,  tiiat  whatever  preference  the  company  may  have  gained  under 
the  general  laws  of  the  State,  as  against  rival  ooiporations  and 
municipalities,  its  right  of  appropriation,  no  property  having  been 
acquired  under  it,  was  subject  to  the  State's  reserved  power  ex- 
erted by  the  act  of  the  hgidature,  and  that  the  appropriaticMi  for  - 
the  dty  was  not  an  unconstitutional  taking  of  the  company's 
property. 

A  state  statute  held  not  to  violate  Art.  I,  §  10,  of  the  Constitution,  or 
the  Fourteenth  Amendment,  in  authorising  a  dty  to  determine; 
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wHhoat  heuJDg  the  neoessity  and  extent  of  an  appropriation  of 
private  property  for  its  public  purposes. 

An  ordinance  for  the  creation  ol  a  waterworks  system  and  supply, 
adopted  by  the  city  council  of  Akron,  to  take  effect  Septemb^  10, 
1012,  pursuant  to  Ohio  Gen.  Code,  1910,  §§  3677-3697,  was  not  re- 
pealed oy  the  constitution  adopted  September  8,  1912,  providing 
for  a  referendum  in  such  cases.  Art.  XVIII,  §  5,  since  the  constitution 
did  not  become  effective  until  November  15,  1912,  when  the  or* 
dinance  was  a  valid,  existing  law,  and  the  fact  that  no  action  may 
have  been  taken  under  the  ordinance  is  immaterial. 

Where  there  is  no  direct  taking  under  the  power  of  eminent  domain, 
a  riparian  owner  complaining  of  the  act  of  a  city  in  damming  and 
diverting  a  stream  for  a  municipal  water  supply  will  be  remitted  to 
his  action  at  law  for  damages,  unless  the  injury  is  dear  and  excep- 
tional drcumstan^  are  present  warrantiiig  resort  to  equity. 

General  allegations  of  fraud  and  insolvenpy  hdd  not  to  supply  the 
absence  of  facts  entitling  plaintiff  to  equitable  relief . 

AflBrmed. 

The  case  is  stated  in  the  opimon. 

Mr.  Oeorge  TT.  Widcersham,  with  wham  Mr.  CarroU  G. 
Walter,  Mr.  WHUam  Z.  Davis  and  Mr.  Thomas  F.  Tracy 
were  on  the  briefs,  for  appellant. 

Mr.  John  E.  MorUy,  with  whom  Afr.  Scott  Kenfidd, 
Mr.  Thos.  H.  Hogsett  and  M^.  Sheldan  H.  Tottes  were  on 
the  brief  I  for  appeDee. 

Mr.  WiUiam  Z.  Davis,  by  leave  of  court,  filed  a  brief  as 
amicus  curicB  oq  behalf  of  the  Cuyahoga  River  Power  Co. 

Mb.  JinsncB  Bbanbeib  delivered  the  opinion  of  the 
court. 

Akron,  Ohio,  lies  on  Little  Cuyahoga  River  a  short 
distance  above  its  confluence  wilii  the  Big  Cuyahoga. 
In  May,  1911,  the  legislature  of'Ohio  granted  to  the  city, 
lyy  q)ecial  act  ''the  right  to  divert  and  use  forever''  for 
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the  purposes  of  its  water  supply  '^the  Tuscarawas  river, 
the  big  Cuyahoga  and  little  Cuyahoga  rivers,  and  the 
tributaries  thereto,  now  wholly  or  partly  owned  or  con- 
trolled by  the  state."  *  The  city  ah^ady  possessed,  under 
the  gen^*al  laws  of  Ohio,  power  to  appropriate  for  this 
purpose,  by  condenmation  prooeedings,  the  property  of 
any  private  corporation.'  Acting  specifically  in  exercise 
of  the  power  conferred  by  the  special  act  and  of  every 
other  power  thereunto  enabling,  the  city,  by  resolution 
of  its  council,  passed  May  27,  1912,  declared  its  intention 
to  appropriate  all  the  waters,  above  a  point  fixed,  of  the 
Cuyahoga  River  and  tributaries;  and  by  an  ordinance, 
passed  August  26,  1912,  it  appropriated  the  same,  di- 
rected its  solicitor  to  apply  to  the  courts  to  assess  the  com- 
pensation to  be  paid,  and  provided  for  the  payment  of 
''the  costs  and  expenses  of  said  appropriation ''  out  of  an 
issue  of  bonds  theretofore  authorized.   The  city  then  con- 

^  Act  (House  Bill  No.  357)  of  May  17,  1911,  Ohio  Lavs,  vd.  102, 
p.  175: 

An  act  to  provide  for  granting  to  the  city  of  Akron,  Ohio,  the  right 
to  use  and  occupy  certain  waters  and  lands  of  the  state  for  waterworks 
and  park  purposes. 

Section.  1.  That  there  is  her^y  granted  to  the  city  of  Akron,  in 
the  County  of  Sammit,  and  state  of  Ohio,  the  right  to  divoii  and  use 
forever  for  the  purpose  of  supplying  water  to  said  city  of  Akron  and 
the  inhabitants  thereof,  the  Tuscarawas  river,  the  big  Cuyahoga  and 
little  Cuyahoga  rivers,  and  the  tributaries  thereto,  now  wholly  or 
partly  owned  or  controlled  by  the  state  and  used  for  the  purpose  of 
supplying  water  to  the  northern  division  of  the  Ohio  canal,  provided, 
however,  and  this  grant  is  upon  the  condition  that  at  no  time  shall 
said  city  use  the  waters  of  a^  such  stream,  to  such  extent  or  in  such;^ 
manner  as  to^diminish  or  lessen  the  supply  now  necessary,  to  main- 
tain the  flow  in  and  through  the  canal  as  said  canal  now  exists  or  as 
hereafter  may  become  necessary  for  navigation  purposes  for  an  en- 
larged canal  and  upon  the  further  condition  that  the  dty  (^  Akron 
shall  at  aU  times  save  the  state  harmless  from  all  claims  arising  from 
such  grant  and  construction  thereunder. 

>  General  Code  of  Ohio  (1910),  §§  3677-3007. 
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Btructed  a  dam  and  reservoir  at  the  place  specified  and 
announced  its  intention  of  diverting  the  water  before  or 
by  August  1,  1915. 

On  July  24, 1915,  John  H.  Sears,  a  citizen  of  New  York, 
filed  in  the  Federal  District  Court  for  the  Northern  Dis- 
trict of  Ohio  this  suit,  praying  that  the  f\ui;her  construc- 
tion of  dam  and  reservoir  and  the  diversion  of  the  water 
of  the  river  be  enjoined,  and  alleged,  in  substance,  th^ 
following  facts:  The  Cuyahoga  River  Power  Company, 
a  hydro-electric  corporation,  was  organized  under  the 
general  laws  of  Ohio,^  in  1908.  The  character  of  the  com- 
pany's enterprise  is  described  in  Cuyahoga  River  Power 
Co.  V.  Northern  Realty  Co.,  244  U.  S.  300;  and  its  possible 
ri^ts  were  considered  in  Cuyahoga  River  Power  Co.  v. 
Akron,  240  U.  S.  462.    On  July  15, 1915,  the  company  de- 

>  How  General  Code  of  Ohio  (1910),  fi§  10128-10194. 

The  hiU  recjies: 

"Said  oorporation  was  fonded  for  the  purpose  of  acquiring,  erect- 
ing, building,  maintaining  and  operating  dams  in  the  Cuyahoga  River 
in  the  State  of  Ohio  to  raise  and  maintain  a  head  of  water;  of  con* 
structing  and  maintaining  canab,  locks  and  raceways  to  regulate  and 
cany  said  head  of  water  to  any  planlf  or  power  house  where  electricity 
is  to  be  generated;  of  erecting  fuid  maintaining  a  line  or  lines  of  poles 
wh^eon  to  attach  or  string  wires  or  cables  to  cany  and  transmit  elec- 
tricity; of  acquiring,  producing,  manufacturing,  generating  and  selling 
electricity  for  light,  heat,  power  and  oth&r  purposes;  of  acquiring,  hold- 
ing and  selling  franchises  and  privileges  to  supply  the  same  to  munic- 
ipal corporations;  of  acquiring  by  condemnation,  lease,  purchase  or 
otherwise,  and  of  posseesng,  holding  and  selling  such  real  estate  and 
personal  property  as  may  be  necessary  or  convsnient  for  the  proper 
conduct  of  said  business,  and  of  doing  any  and  all  things  necessary 
and  incident  to  any  of  said  purposes. 

"The  original  articles  of  incorporation  of  said  company  provided 
that  the  hnprovements  of  said  company  should  begm  at  the  conflu- 
ence of  the  Big  Cuyahoga  River  and  the  little  Cuyahoga  River  below 
the  City  of  Aloon,  Summit  County,  Ohio,  and  extend  along  said  Big 
Cuyahoga  River  through  the  County  of  Sununit  to  a  point  where  said 
Big  Cuyahoga  River  crosses  the  line  between  Summit  and  Portage 
Counties." 
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livered  to  him  as  trustee  a  deed  of  trust  of  all  its  property 
to  secure  an  issue  of  $150,000  of.  bonds.  The  property 
rights  or  interests  which  it  is  alleged  the  city  was  about 
to  appropriate  and  for  which  it  had  not  paid  and  pro- 
posed not  to  pay,  arose  from  these  transactions  of  the 
company: 

It  caused  to  be  made  and  had,  on  or  about  June  3, 1908, 
adopted  by  resolution  of  its  board  of  directors,  surveys, 
maps  and  plans  known  as  the  ''Roberts- Abbot  Plan." 
Later  it  caused  to  be  made  and,  about  April  23,  1909, 
adopted  by  resolution  <rf  its  board  of  directors,  supple- 
mental surveys,  maps  and  a  plan,  known  as  the  ''Von 
Schon  Plan,"  together  with  description  of  the  several 
parcels  of  land  required  for  carrying  it  out.  The  first  plan 
provided  for  devebpment,  on  the  Big  Cuyahoga,  above 
the  confluence  ci  4he  Big  and  Little  Cuyahoga  rivers, 
within  the  limits  of  the  location  and  plan  of  develc^xment 
set  forth  in  its  certificate  of  incorporation;  and  the  papers 
also  described  the  various  parcels  of  land  which  the  com- 
pany would  require  for  %he  pxxrpoee.  The  supplemental 
plan  called  for  an  extensive  development  including  most 
of  the  rivers  oi  northeastern  Ohio,  and  provided,  among 
other  things,  for  a  dam  on  the  Big  Cuyahoga  above  that 
of  the  city.  It  was  confessedly  beyond  the  powers  con- 
ferred .by  the  original  certificate  of  incorporation.  That 
certificate  was  not  amended  to  include  the  neoesdaiy  ad- 
ditional powers  imtil  after  the  passage  of  the  Act  of  1911. 
No  public  record  or  filing  was  made  of  either  of  those 
plans;  and  the  law  of  Ohio  makes  no  provision  for  such 
filing  or  for  any  record  except  that  involved  in  condem- 
nation proceedings.  No  condemnation  proceeding  was 
taken  except  that  instituted  June  5, 1908,  under  the  orig- 
inal plan.  It  does  not  appear  that  any  property  was  ao* 
quired  under  these  proceedings.  Shortly  before  the  com- 
mencement of  this  suit,  the  company  acquired,  at  a  point 
some  distance  below  the  city's  dam,  a  small  parcel  of 
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land,  which|  however,  extended  only  to  high-water  mark* 
It  also  acquired,  at  another  place  below  defendant's  dam 
from  another  riparian  owner,  a  contract  for  a  portion  of 
Ihe  river  bed  and  the  right  to  regulate,  as  to  this  land, 
the  flow  of  the  river;  and  acquired  options  for  certain 
other  propeilies.  But  the  company  has  not  commenced 
anywhere  on  the  river  any  part  of  the  proposed  waters 
.  power  development. 

The  right  of  property  which  the  bill  seeks  to  protect  is 
mainly,  if  not  whoUy,  the  alleged  right  to  construct  and 
operate,  in  places  designated  in  the  certificate  of  incorpo- 
ration, the  power  system  described,  without  danger  of 
impaiiment  by  any  act  of  defendants.  The  bill  allies 
liiat  the  company  ^'became  possessed  of  and  vested  with 
the  right  to  exercise  the  State's  power  of  eminent  domain 
in  order  to  appropriate  and  acquire  for  its  own  corporate 
purposes  such  private  property  as  it  deemed  necessary 
for  canning  out  and  performing  the  matters  and  things 
set  forth  in  its  said  articles  of  incorporation;''  and  that 
the  city's  jxroposed  action  would  impair  contract  rights 
of  the  company  and  also  take  its  property  without  com- 
pensation in  violation  of  the  Federal  Constitution.  The 
oily  moved  to  dismiss  the  bill,  contending  that  it  did  not 
appear  from  plaintiff's  allegations  that  any  contract 
rifl^ts  of  the  coippany  had  been  impaired  or  that  the  city 
had  taken  or  used,  or  threatened  or  proposed  to  take  or 
use,  any  property  of  the  company;  that,  on  the  contrary, 
the  biU  showed  that  the  company  had  no  property  right 
which  the  city's  action,  taken  or  proposed,  would  involve 
appropriating;  and  that,  for  this  reason,  it  had  refrained 
from  including  in  the  condemnation  proceedings  instituted 
by  it  any  all^^  property  rights  of  the  company,  and  had 
not  given  to  it  any  notice  of  the  city's  takings. 

The  motion  to  dismiss  the  bill  was  sustained  by  the 
District  C!ourt,  on  the  ground  that  the  company  did  not 
any  such  contract  right  or  property  as  the  city 
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was  alleged  to  have  impaired  or  invaded  or  threateaed  to 
appropriate;  and  also  on  the  groxind  that  the  bill  did  not 
aet  forth  facts  entitling  plaintiff  to  seek  relief  in  equity 
and  did  disclose  laches.  A  decree  was  entered  dismissing 
the  hill;  and  a  direct  appeal  to  this  court  was.taken  under 
§  238  of  the  Judicial  Code. 

First:  As  to  the  alleged  impairment  of  contract:  Plidn- 
tiff  contends  that  the  incorporation  of  the  company  in 
1908  under  the  general  laws  constituted  a  contract  by 
which  the  State  granted  it  the  right  to  construct  and  op- 
erate a  power  eystem  in  the  places  designated  in  the  cer- 
tificate and  the  right  to  take  property  for  that  purpose 
and  to  have  the  water  flow  past  that  property  uninter- 
rupted and  undiminished;  and  that  the  ordinanoe  of  1912 
is  a  law  which  impairs  that  contract  in*violation  of  Ar- 
ticle I|  §  10^  of  the  Federal  Constitution.  It  is  clear  that 
the  contract  right  created  by  incorporation  alone  was 
not  illegally  impaired  by  the  ordinance,  because  there 
was  no  contract  by  the  State  with  reference  to  the  water 
rights.  Incorporation  did  not  imply  an  agreement  that 
the  quantity  of  water  available  for  development  by  the 
company  would  not  be  diminished.  St.  AnOumy  Fatta 
Water  Power  Co.  v.  SL  Pa^  Water  Commufsicners,  WS 
U.  S.  349,  371.  The  so-called  charter  simply  conferred 
upon  the  company  the  power  to  take  lands  necessary  for, 
and  to  construct  thereon,  the  dams,  locks,  and  other  parts 
of  its  plant.^    If  by  purchase  or  by  right  of  eminent  do- 


» General  Code  of  Ohio  (1910): 

''Section  10128.  Any  company  or  companies  organised  for  the  pur- 
pose of  erecting  or  building  dams  acrosB  riven  or  streams  in  this  state 
to  raise  and  maintain  a  head  of  water,  or  for  constructing  and  main- 
taining canals,  locks,  and  race-ways  to  regulate  and  cany  such  head 
of  water  to  any  plant  or  power  house  where  electricity  is  to  b^  gener- 
ated, or  for  erecting  and  maintaining  a  line  or  lines  of  poles  whereon 
to  attach  or  string  wires  or  cables  to  carry  and  transmit  electricity, 
or  for  transporting  natural  gas,  petroleum,  water  or  dectridty,  through 
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main  under  the  charter  powers  the*  company  becomee 
the  owner  of  riparian  lands^  it  acquirea  the  riparian  rights 
of  former  owners;  or  it  may  otherwise  acquire*  from  the 
owners  specific  rights  in  the  use  and  flow  of  the  water. 
But  these  would  be  property  acquired  wider  the  charter, 
not  contract  rights  expressed  or  implied  in  the  grant  of 
the  charter.  Furthermore,  the  contract  inhering  in  the 
-charter  (as  distinguished  from  jiraperty  acquired  under 
the  charter)  was  subject  to  the  State's  reserved  power  to 
amend  or  repeal,  as  provided  in  Art.  XIII|  §  2,  of  the 
Ohio  constitution.  TUmapo  Water  Co.  v.  (7i^  o/  Nem 
York,  236  U.  S.  679;  583.  The  Aet  ol  191t,  under  which 
the  dty  proceeded,  may  be  treated  as  m  amendxaent  of 
the  company's  charter  making  its  rights  subject  to  those 
of  the  city,  if  that  is  necessary  to  justify  the  proceeding 
of  the  city,  which  the  act  authcmied.  See  Slate  v.  City  of 
HcfmUon,  47  Ohio  St.  52,  74;  HamOkm  0a8  Light  Co.  v. 
HamOUm  City,  146  U.  S.  258;  Berea  College  v.  KeniudBy, 
211  U.  S.  45,  57. 

Second:  As  to  the  alleged  property  rights:  It  follows 
from  what  has  been  said  above,  that  at  least  until  some- 
thing more  had  occurred  than  incorporation,  the  dty  was 
free  as  against  the  Cuyahoga  Company  to  appropriate 

tubing,  pipes  or  oonduits,  or  by  means  of  irires,  oabhs  or  ooodiiiti,  or 
for  storing,  transporting  or  transmitting  water,  natural  gas  or  petr> 
kum,  or  for  generating  and  transmitting  elecMeity,  may  entar  upon 
any  private  land  for  the  purppee  of  fiTamining  or  survegring  a  lipe  or 
lines  ior  its  tulnng,  pipes,  oonduits,  poles  and  wires,  or  for  a  leserveir, 
dams,  canals,  race-ways,  plant  or  power  bouse,  and  for  asGertaining 
the  number  of  acres  overflowed  l^  reason  of  the*  construction  of  such 
daai  or  dams,  and  may  appropriate  so  much  thereof  as  is  deemed  nec- 
essary for  the  laying  down  or  building  of  such  tubing,  condqits,  pipes, 
dams,  pdes,  wires,  reservoir,  plant  and  power  house,  as  well  as  tha 
land  overflowed,  and  for  the  erection  of  tanks  and  reservoirs  tot  tbs 
storage  of  water  for  transportation  and  the  erection  of  stations  along 
such  line  or  lines,  and  the  erection  of  sudi  building  as  may  be  : 
saiy  tor  the  purpose  sSatosaid." 
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any  of  the  land  or  any  of  the  water  rights  which  mig^t 
otherwise  have  come  under  the  development  described  in 
its  certificate  of  incorporation.  Plaintiff  contends,  how- 
ever, that  it  became  vested  with  an  indefeasible  property 
right  to  proceed  with  its  development  (a)  when  by  reso- 
lution the  board  of  directors  adopted  the  plan  or  (b)  when 
c(mdemnation  proceedings  were  begun.  Whether  the 
adoption  of  a  plan  by  the  company  would,  under  the  gen- 
eral laws  of  Ohio,  have  vested  in  it  such  a  preferential 
right  as  against  rival  power  ccnnpanies  or  other  mimic- 
ipalitieS;  we  have  no  occasion  to  consider.  For  it  is  clear 
that  Ohio  retained  the  power  as  against  one  of  its  crea- 
tures, to  revoke  any  such  right  to  appropriate  property 
imtil  it  had  been  acted  upon  by  acquiring  the  property 
authorised  to  be  taken,  Adirondack  Ry.  Co.  v.  New  York 
SUUe,  176  U.  S.  335;  and  the  Act  of  1911  and  the  ordmance 
were  both  passed  before  the  company  had  acquired  any 
property.  Nor  are  we  called  upon  to  determine  to  what 
extent  the  conmienoement  of  the  acqiiisition  of  needed 
property  in  preparation  for  the  i)ower  development,  or 
even  actual  commencement  of  construction,  would  have 
vested  in  the  company  the  right  to  complete  the  devel- 
opment. For  the  property  alleged  to  be  now  owned  by 
the  company  was  not  acquired  by  it  until  after  the  city's 
development  had  been  practically  completed;  and  no  work 
cS  construction  has  ever  been  commenced  by  the  company. 
Third:  As  to  the  alleged  riparian  rights:  These  consist 
of  (a)  the  small  parcel  pf  land  extending  to  high-water 
mark,  which  was  acquired  nearly  three  years  after  the 
ordinance  of  August  26, 1912,  was  passed;  and  (b)  a  eon- 
tract  with  one  Boettler  for  a  portion  of  the  river  bed  with 
a  right  to  regqlate  flowage;  and  (c)  certain  options  for 
other  lands  and  rights,  all  of  which  also  seem  to  have  been  . 
acquired'  after  the  city's  water  development  was  prao- 
tically  completed.  The  city  insists  that  the  bill  fails  to 
show  that  it  has  taken  or  proposes  to  take  or  will  injuie 
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any  of  these,  and  also  that  H  does  not  appear  that  the 
oompaiiy  has,  in  raqiect  to  any  of  these  propertiesi  any 
riparian  right  wfaieh  conedvably  could  be  taken  or  in- 
jured. This  contention,  which  involves  matters  of  state 
law,  may  possibly  raise  some  queeticHis  presented  to  the 
state  courts  in  BaOOar  v.  Akron,  03  Ohio  St.  490.  But 
whether  it  is  in  aU  respects  sound,  we  need  not  determine; 
for  it  is  clear  that,  upon  the  fiBusts  alleged  in  the  biO,  the 
riglits  of  the  idaintiff  in  this  property  and  the  inj  ury  thereto, 
if  any,  are  not  such  as  to  entitle  him  to  reli^  in  equity. 

Fourth:  Plaintiff  contends  that  the  (»dinance  is  void 
because  the  general  statute  which  authorised  the  apfoto- 
priation  viplates  both  Article  I,  §  10,  of  tiie  Federal  Gonr 
stitution  and  the  Fourteenth  Amendment,  in  that  it  au- 
thorises the  municipality  to  determine  the  necessity  for 
the  taking  of  private  property  without  the  owners  hAv* 
mg  an  opportunity  to  be  heard  as  to  such  neeessity;  that 
m  fact  no  necessity  existed  for  any  taking  which  Would 
mterfere  with  the  company's  project,  sinee  the  city  mii^t 
have  taken  water  from  the  littte  Cuyahoga  or  tiie.  Tus- 
carawas rivers;  and  furthermore  that  it  has  taken  ten 
times  as  much  water  as  it  can  legitimately  use.  It  is  well 
settled  that  while  the  question  whether  the  purpose  of  a 
taking  is  a  imUic  one  is  judicial;  Hairstan  v.  DaamUe,  A 
Weitem  By.  Co.,  208  U.  S.  508;  the  necessity  and  the  proper 
extent  of  a  taldog  is  a  legislative  question.  jShoemajker  v. 
Vnikd  SlateB,  147  17.  S.  282,  206;  VniUd  Statm  v.  Oetii^ 
burg  EReOrie  By.  Co.,  160  U.  S.  668,  686;  United  8tai$$ 
y.  ChandHer^Dunbar  Water  Power  Co.,  220  U.  S.  53,  65. 
The  legislature  may  refer  such  issues,  if  controverted,  to 
the  court  for  decision.  P.  C.  C.dbSLR  Biy.  Co.  v.  (% 
qf  GreenmOe,  00  Ohio  St.  487. 

FtyiA:  As  a  further  ground  for  relief,  plaintiff  asserts 
ttat  the  whde  water  development  of  Ihe  city  has  been 
carried  on  without  authority  in  law.  The  contention  is, 
that  the  general  statute  on  which  the  ordinance  rests  is 
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inaoDflistent  with  the  new  ocmB^tution,  adopted  Septemr 
ber  Z,  1012;  that  thou^  the  ofdmanoe  was  passed  before 
the  new  constitutioii  took  effecti  it  was  not  acted  upon 
tmtil  after;  and  that  therefore  it  was  not  within  the  sav-* 
ing  clause  and  was  repealed.  Inconsistency  is  asserted 
for  the  reason  that  under  the  statute  the  city  council  pos- 
sessed the  fuUiX>wer  to  detennine  whether  the  dty  diould 
undertake  the  water  development,  whereas  the  new  con- 
stitution provided  a  rig|it  to  a  referendum  on  the  subject, 
upon  filing,  within  thirty  days  from  the  passage  of  the 
ordinance,  a  petition  '^signed  by  ten  peroentum  ot  the 
electors  of  the  municipality."  Article  XVIII,  §  6.  The 
bill  alleges  that  the  ordinance  did  not  take  effect  until 
September  10, 1912;  but  the  new  constitution  did  not  be- 
come effective  until  November  15,  1912.  The  ordinance 
was,  therefore,  a  valid  existing  law  when  the  new  consti- 
tution became  operative  and  was  not  repealed  by  it. 
The  fact  that  no  action  m&y  have  been  taken  under  the 
ordinance  is  immaterial.  We  need  not,  therefore,  en- 
quire whether  plaintiff  is  m  a  position  to  avail  himsdf  of 
the  alleged  inconsistency. 

Sixth:  The  city  insists  that  it  has  not  appropriated 
and  does  not  intcoid  to  appropriate  any  property  of  plain- 
tiff, andfthat,  as  to  plaintiff,  it  is  not  exerdmng  the  power 
of  eminent  domain.  If,  as  plaintiff  contends,  the  city's 
whole  water  development  is  unauthorised,  plaintiff  deariiy 
18  not  entitled  to  equitable  relief.  For  then,  the  dty's 
act  in  damming  and  diverting  water  would  be  that  of  an 
ordinary  wrongdoer,  for  which  riparian  proprietors  above 
or  bdow,  whoiffe  injured,  would  have  only  the  usual  rem- 
edy for  a  tort  by  an  action  at  law  for  damages,  imless  ex- 
ceptional circumstances  render  resort  to  a  court  of  equity 
^pprcqiriate.  Parker  v;  TTtimtpiMO^ee  Lake  Cotton  db 
WoOm  Co.,  2  Black,  545;  Osborne  v.  Mwouri  Padfio  By* 
Co.,  147  U.  S.  248,  259.  Ko  such  drcumstances  exist 
hne.  Tliebillshowscleaily  that,  at  least  for  the  present. 
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the  Mrnxftsof  wnodi,  by  any  oonoeivable  dmrsioiii  be 
injoied  in  aqy  ripariaa  properties  and  ri^^te  it  may  have; 
for  it  has  not  evtin  oommenoed  tlie  constructioii  o(  its  pro- 
jeeted  povrar  aygtemi  nor  otherwise  utilised  the  small 
panel  wfakA  it  acqubed  flh<»rt]y  before  this  suit  was  in- 
Btitirted.  £ven  if  the  cempany  had  riparian  rights  and 
should  faeimfter  proceed  with  its  development  it  mi|^t 
prove  that  deiendant's  diversion  was  of  such  a  character 
that  it  would  not  substantially  affect  the  company's  uae» 
.  MtEbroy  v.  0M$^  6  Ohio  St.  187;  or  the  .cireumstances 
mii^t  ooDMi^Rbly  be  such  that  the  city  woukl  be  held 
not  to  have  eaneeded  its  legal  r^ts  as  riparian  owner. 
Ciiy  qfCantanv,  Shock,  66  01^  Si.  19;  Moody  &  Thamm. 
MiOing  Co.  v.  City  of  Akron,  OS  Ohio  St.  484;  ChsvOomd- 
Akron  Bag  Co.  v.  C%  of  Akron,  93  Ohio  St.  486. 

The  absenee  of  facts  entitling  plaintiff  to  equitable  re- 
lief is  not  supi^ed  by  such  genend  allegaticms  of  fraud 
and  insolvency  as  the  plaintiff  has  made. 

DoCto6  Qjfirwfsd. 

Mb.  Ixspsicm  Dat  and  Mr.  Jtmnoa  Clabxb  took  no 
port  in  the  consideMtion  or  decision  of  this  case. 


NBMON  V.  SOUTHERN  RAILWAY  COMPANY, 
ramaif  to  tbb  rnnamm  cottbt  of  thb  state  or  north 

GABOUMA. 

r    Ms.  ISe.    AiSdDd  Jaauaiy  S>  191S.*Deekled  March  4, 1918. 

i,  oML  eofpaeer,  employed  by  a  nJhtMid  company,  while  Burv^ying 
within  one  of  its  yards,  was  injured  by  a  f aO  resulting  from  a  de- 
fective tie  and  a  space  between  ties  unfilled  by  ballast.  In  an  action 
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under  the  Federal  Employers'  Liability  Act,  kdit  upon  the  evidence, 
that  the  company  did  not  fail  in  any  du^  which  it  owed  to  him. 
170  N.  Car.  170,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  A.  L.  Brooks  J  with  whom  Mr.  O.  L.  Sapp^  Mr.  S. 
Clay  WiUiams,  Mr.  R.  C.  KeUy  and  Mr.  C.  L.  Skwpmg 
were  on  the  brief,  for  plaintiff  in  error. 

Mr.  Garland  8.  Ferguson^  Jr.,  with  whom  Mr.  H.  (yB. 
Cooper,  Mr.  L.  E.  Jeffries,  Mr.  dement  Manly  and  Mr. 
John  N.  WHeon  were  on  the  brief,  fw  defendant  in  error. 

Mb.  Jusncs  Brandeis  delivered  the  opinion  of  the 
court. 

Ndson,  a  civil  engineer  who  had  been  in  the  employ  of 
the  Southern  Railway  eleven  years,  was  directed  to  make 
a  survey  in  one  of  iti^  yards.  While  doing  so  he  walked  on 
the  main  track  between  the  rails  where  he  had  seen  others 
walk.  As  he  stepped  upon  a  cross-tie,  a  small  V-shaped 
piece  of  it  one  and  a  half  inches  by  su,  being  rotten,  sliv- 
ered off  under  his  weight.  His  foot  slipped  down  between 
the  ties  where  the  ballast  was  five  or  six  inches  below  the 
top  of  the  tie;  and  stumblingi  he  fell  and  dislocated  his 
knee.  The  defect  in  the  tie  could  have  been  discovered 
by  sounding  with  an  iron  rod  and  the  standard  of  main- 
tenance of  roadbed  prescribed  by  the  Railway  was  to 
ballast  to  the  top  of  the  ties.  But  neither  the  condition 
of  the  tie,  nor  the  failure  to  ballast  to  the  top  of  the  tie» 
was  a  defect  of  a  character  to  impair  safety  in  operation. 
Plaintiff  knew  that  there  were  always  some  ties  on  the 
line  which  were  partly  decayed^  and  also  that  the  ballast 
was  occasionally  below  the  top  of  the  ties. 

Upon  these  facts  Nelson  sought  in  a  state  court  of 
North  Carolina  to  recover  damages  from  the  Railway 
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under  the  Federal  Employers'  Liiibifily  Act*  The  trial 
court  refused  defendaut's  motion  for  a  non-suit;  and  the 
juiy  rendered  a  verdict  for  plaintiff.  Judgment  thereon 
was  reversed  by  the  Supreme  C!o\u1;  of  the  State  (170  N« 
Car.  170)  on  the  ground  that  there  was  no  evidence  of 
n^^iigence;  and  the  case  came  here  on  writ  of  error. 

It  is  clear  that  the  defendant  did  not  fail  in  any  duty 
whidi  it  owed  to  the  plaintiff. 

Judgment  afflrmed. 


BILBY  ET  AL.  v.  STEWART  ET  AL. 

KRBOa  TO  THE  8UFBBMB  COX7BT  OF  THE  STATE  OF  OKLAHOMA. 
No.  100.    Submitted  January  25, 1018.— Decided  March  4,  lOia 

The  ooort  may  not  review  a  judgment  of  a  state  aupreme  court  resting 
on  a  nonfederal  ground  adequate  to  suppcst  it. 

Where  the  probate  of  the  will  of  a  full-blood  Creek  Indian  was  refused 
solely  on  the  non-federal  ground  of  mental  incapacity,  questions 
80U|^t  to  be  raised  under  acts  of  Congress,  concerning  the  execution 
of  the  wiD,  its  legal  effect,  and  the  necessity  for  probate,  kM  im- 
maleriaL 

An  attempt  to  raise  federal  questions  through  an  application  to  file  a 
■eoond  petition  for  rehearing  in  the  state  court  comes  too  late. 

Writ  of  error  to  review  1JS3  P^.  Rep.  1173,  dismissed. 

The  case  is  stated  in  the  opinion. 

Mr.  Lewis  C.  Law»on  for  plaintiffs  in  error* 

Mr.  Oeorge  C.  Crumps  Mr,  Jasper  L.  Skinner  and  Mr. 
J.  Boss  Bailey  for  defendants  in  error. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  Okbr 
homa,  which  affirmed  on  appeal  the  judgment  of  the  Dis- 
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trict  Court  declining  to  probate  an  allied  will  of  Bnmer, 
a  fuU-blood  Creek  Indian,  who,  in  the  year  1912|  died  in 
that  State  poesessed  <rf  his  allotment,  a  bachelor  without 
surviving  parent. 

The  Act  of  April  26,  1906,  c.  1876,  34  Stat.  137,  relat- 
ing to  the  Five  Civilized  Tribes,  by  §  19,  prohibits  menv- 
bers,  for  a  period  of  twenty-five  years,  from  alienating 
lands  allotted  to  them;  but  by  §  23,  as  amended  by  §  8 
of  the  Act  of  May  27, 1908,  c.  199,  35  Stat.  312, 315,  pro- 
vides that,  ''Every  person  of  lawful  age  and  sound  mind 
may  by  last  will  and  testament  devise  and  bequeath  aO 
of  his  estate,  real  and  personal,  and  all  interest  therein: 
Provided,  That  no  will  of  a  full-blood  Indian  devising  real 
estate  shall  be  valid,  if  such  last  will  and  testament  dis- 
inherits the  parent,  wife,  spouse,  or  children  of  duch  full- 
blood  Indian,  unless  acknowledged  before  and  aiq;»roved 
by  a  judge  of  the  United  States  court  for  the  Indian  Ter- 
ritory, or  a  United  States  commissianer,  or  a  judge  of  a 
county  court  of  the  State  of  Oklahoma/' 

Section  1  of  the  Acts  of  Oklahoma  for  1909,  c.  41, 
provides: 

''That  no  person  who  is  prevented  by  law  from  alien- 
ating, conveying'  or  encumbering  real  property  while  liv- 
ing shall  be  allowed  to  bequeath  same  by  will/' 

Bilby,  the  main  beneficiary  named  in  the  aO^^  will, 
and  Moffitt,  the  executor,  had  first  petitioned  for  its  pro- 
bate in  the  coimty  court,^ where  the  heirs  contested  on  the 
eproxmds  of  mental  incapacity  ^d  undue  influence  and 
also  on  the  ground  that  Bruner  was  hy  law  prohibited 
from  alienating  or  conveying  his  land.  Probate  was  de- 
nied on  the  last  ground;  and. the  proponents  appealed  to 
the  District  Coiut  where,  as  provided  by  the  state  law, 
it  was  tried  de  novo.  That  court,  after  an  advisory  ver- 
dict of  a  jury,  denied  probate  solely  on  the  gpround  of 
mental  incapacity;  and  the  errors  assigned  in  the  Supreme 
Court  were  substantially,  that  the  judgment  of  the  Dis- 
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triefc  Court  WB8  agaiiurt  ibb  evidenM.  153  Pao.  Bep. 
1173.  The  Supfeme  Court  aflBbrmed  the  judgment  of  the 
lower  court  and  a  petition  for  rehearing  wad  denied  with- 
out a  statement  of  reaaons.  No  federal  question  had 
been  raised  in  the  .Distdct  Court,  nor  apparently  up  to 
that  time  in  the  Supieme  Court*  But  an  i^^lieation 
was  then  made  for  leaye  to  file  a  seooiid  petition  far  re- 
hearing; and  in  it  proponents  set  up,  mong  otlMs,  the 
daim  that  because  Bruner  was  a  fbB-blood  Qteek  Indian 
^'the  eieeution  of  said  will  and  the  legal  effect  thoreof 
and  the  neeeesity  or  non-necessity  erf  the  probation  of 
said  win  is  thereby  involved  in  this  caiiss  and  presents 
federal  questicms.^'  We  need  not,  however,  consider  this 
contention.  For  dnee  the  Supreme  Court  rested  its  judg- 
ment upon  a  nonfederal  ground  adequate  to  sui^>brt  it, 
tiie  eaatenoe  of  afederal  question  is  of  no  significance. 
Cuyaioffa  Bimr  Power  Co.  y.  Nartkem  Ami%  Co.,  2M  U. 
8.  300.  And,  beades,  the  attempt  to  raise  it  comes  too 
late.  8L  Imm  A  San  FrancUo  B.  B.  Co.  v.  Shepherd, 
M0n.&340.  Ite  writ  of  error  Is 

X/MtfliMSB. 


BROGAN  V.  NATIONAL  SURETY  COMPANY. 

XBBOB  TO  TEEB  CIBCinT  COVKS  OF  AFPEAIS  FOE  1!HE  SIXTH 

CntCXTIT. 

No.  171.    Aigaed  luniary  30,  31,  1918.^Deoided  Mud^ 

The  Act  of  Aiwnt  IS,  ISM,  0. 280, 28  StaU  d78,  sod  the  bon^ 
under  it,  must  be  constraed  liberally  for  the  iNt>tecti(»i  of  those  vrbo 
furnish  labor  or  materiak  in  the  proeeeution  of  public  work. 

The  act  is  not  limited  in  application  to  labor  and  materials  directly 
incorporated  into  the  public  woric.  The  amendment  of  February  24, 
^<«5,  c.  778, 33  Stat.  ^11,  does  not  change  it  in  this  respect. 
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Where,  because  of  special:  cifciimBtances,  it  was  deariy  indispeneable 
to  the  prosecution  of  a  public  work  that  the  contractor  supply  board 
to  the  laborers,  and  board  was  so  supplied,  exclusively  in  the  work, 
the  price  being  deducted  monthly  from  their  wages,  hM,  that 
groceries  and  provisions  furnished  the  contractor  and  so  consumed 
J>y  the  laborers  were  materials  used  "in  the  prosecution"  of  the 
woric,  within  the  meaning  of  the  aforesaid  acts  and  the  hood  givKi 
to  secure  the  contract. 

In  the  absence  of  special  circumstances  making  the  boarding  of  the 
men  a  necessary  and  integral  part  of  the  woric,--as  where  a  con- 
tractor runs  a  boarding  house  as  an  independent'  enterprise,  for 
profit,— the  case  woukl  be  outside  the  statute. 

228  Fed.  Rep.  577,  reversed. 

The  case  is  stated  in  the  opinion. 
.  Mr.  John  A.  dine  for  plaintiff  in  error. 

Mr.  John  M.  Oarfidd^  for  defendant  in  error^  upon  this 
question, distinguished Lybrandl y.Eberly,  36 Fa.  St. 347; 
Bangs  v.  Berg,  82  Iowa,  350-353;  Kottack  v.  Parcher,  52 
Wisconsin,  393;  and  cited  Giant  Powder  Co.  v.  Oregon 
Pacific  Ry.  Co.,  42  Fed.. Rep.  470;  Sears  v.  Mahoney,  66 
Fed.  Bep.  860;  Sica  v.  Kimpland,  93  Fed.  Rep.  403; 
BarOett  v.  U.  S.  Fidelity  &  Guaranty  Co.,  231  U.  S.  237; 
8.  c,  189  Fed.  Rep.  339;  Samuel  Hastings  Co.  v.  Lawrence, 
236  Fed.  Rep.  1006;  Carson  A  Co.  v.  Shelton,  128  Ken- 
tucky, 248;  Ferguson  v.  Despo,  8  Ind.  App.  523;  Parkinson 
V.  Alexander,  37  Kansas,  110;  Dudley  v.  Toledo  A.  A.  AN. 
M.  Ry.  Co.,  65  Michigan,  655;  Pennsylvania  Co.  v.  Me- 
haffey,  75  Ohio  St.  432;  LuttreK  v.  KnoxmOe,  L.  A  J.  R.  Co., 
119  Tennessee,  492,  as  upholding  the  view  that  claims  for 
board,  food  or  groceries  for  workmen  are  not  within  either 
the  act  of  Ciongressor  state  mechanics'  lien  statutes. 

The  men  were  paid  in  two  mediiuns— money  and  food. 
It  is  only  claimed  that  these  groceries— this  food— entered 
into  the  work  contracted  to  be  done  by  virtue  of  its  having 
been  consumed  by  the  laborers.  Therefore  the  conclusion 
of  the  Court  of  Appeals  must  be  correct,  i.  e.,  that  the 
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material  furnished  by  Brogan  only  entered  into  the  work 
under  prosecution  by  the  contractor  after  being  trans- 
muted into  the  form  of  physical  energy  and  that  it  be- 
came related  to  the  government  contract  only  indirectly 
as  labor  and  never  as  material.  Brogan  was  not  furnishing 
materials  adapted  for  the  construction  of  any  part  of  the 
work  to  be  performed  under  this  contract,  but  loaned  or 
advanced  on  credit  to  the  contractor  certam  commodities 
with  which  the  contractor  piud  his  laborers.  As  found  by 
the  court  below,  there  is  not  now  and  never  has  been  any 
unpaid  labor  claim  involved  in  this  litigation.  Money 
loaned  to  meet  the  payroll  of  the  contractor  has  never 
been  flowed  as  a  Uenable  claim  in  the  state  courts.  Nor 
does  it  give  rise  to  a  claim  under  the  federal  act.  Fidelity 
Natumal  Bank  v.  Rundle,  107  Fed.  Rep.  227;  Hafdaway  v. 
National  Surely  Co.,  211  U.  S.  662.  See  also  Parkinson  v. 
Alexander^  37  Kansas,  110;  Cadenasso  v.  AnUmeUey  127 
California,  382;  City  of  Hamilton  v.  SOlwaught,  11  Oh. 
C.  C.  182;  EvanB  v.  Lower,  67  N.  J.  Eq.  232;  Gaylord  v. 
Laughridge,  60  Texas,  57;  Oodeffroy  v.  Caldwell,  2  Cal- 
ifornia, 489;  Uralde  Paving  Co.  v.  City  of  New  York,  191 
N.  Y.  244;  McCormick  v.  Los  Angeles  Water  Co.,  40  Cal- 
ifornia, 186. 

Mr.  JusncE  Brandeis  deUvered  the  opinion  of  the 
court. 

This  is  an  action  against  the  surety  on  a  bond  given 
under  the  Act  of  August  13,  1894,  c.  280,  28  Stat.  278,  as 
amended  by  the  Act  of  February  24,  1906,  c.  778,  33  Stat. 
811.  The  claim  of  Brogan,  an  intervening  petitioner,  was 
allowed  by  the  District  Court;  but  the  judgment  was  re- 
versed by  the  Circuit  Court  of  Appeals  and  judgment 
entered  against  him  upon  the  undisputed  facts  (228  Fed. 
Rep.  577).  The  case  comes  here  on  writ  of  error  under 
§  241  of  the  Judicial  Code. 
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The  facto  iii>dinMM)i!  or  as  famd  tqr  the  bwer  comrt  and 
aeoepted  by  tlw  Cowt  of  Appeab  were  tlMe:  The  Stand- 
aid  GoatriMBtuig  Gompteiy  undertook  to  de&pea  the  chan- 
nel in  a  pofticm  of  St.  Mary's  River,  Michigan^  located 
''m  a  comparative  wilderness  at  scwie  distance  from  any 
settlement.  There  were  no  hotds  or  boarding  houses" 
and  the  contractor  'Vas  compelled  to  iMK>yide  board 
and  lodging  for  ito  laborers."  Groceries  and  provisions  of 
the  value  $4,613w87,  furnished  it  by  Brogan,  were  used  by 
the  contractor  in  ito  boarding  house;  and  were  supplied 
''in  the  prosecution  of  the  work  iMK>vided  for  in  the  con- 
tract and  the  bond  upon  which  this  suit  is  based.  They 
were  necessary  to  and  wholly  consumed  in  such  work." 
The  number  of  men  employed  averaged  80.  They  were 
''boarded"  partly  on  the  dredges,  partly  in  tente  supplied 
Iqr  the  contractor;  all  under  an  arrangement  made  with 
the  labor  unions—]^  which  the  contractor  was  to  board 
ibfi  men  and  deduct  therefor  S22.50  a  month  from  their 
wages.  The  contract  and  the  bond  executed  by  the 
National  Surety  Company  bound  the  contractor  to. '-make 
fuU  payment  to  all  persons  supplying  him  with  labor  op 
materials  in  the  prosecution  of  the  work  provided  for  in" 
the  contract. 

The  supplies  furnished  by  Brogan  under  these  drcum- 
stai^ces  were  clearly  used  in  the  prosecution  of  the  wwk, 
just  as  supplies  furnished  for  the  soldiers'  mess  are  used 
in  the  prosecution  of  war.  In  each  case  the  relation  of 
food  to  the  work  in  hand  is  proxhnate.  But  the  surety 
contends  that  the  words"in  the  prosecution  of"  the  work 
are  not  used  in  the  bond  and  the  act  in  their  natural  sense, 
but  should  be  given  a  conventional  meaning  so  as  to  ei- 
dude  labor  and  materials  which  contributie  to  ccxistrue- 
tion  only  indirectly,  as  do  the  supplies  consumed  by  a 
contractor  in  operating  his  plant.  In  support  of  thif  por- 
tion, attention  is  called  to  the  fact  that  while  the  Act  of 
1894  provided  that  the  bond  should  have  "the  additional 
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obHgatioDS  that  sueh  contractor  or  contraeton  shaU 
promptly  xoake  payments  to  all  persons  supplying  him 
or  them  labor  and  materials  in  the  proeecutiqii  of  the 
work/'  and  that  suit  mig^t  be  brou^t  and  recovery  had 
upon  this  bond  by  any  person  who  had  supplied  '^labor 
or  materials  for  llie  prosecution  of  such  work'';  the  Act 
d  1905  specified  that  recovery  could  be  had  by  the  persons 
who  had  "furnished  labor  or  materials  used  in  the  con* 
stniction  or  repair"  of  the  work.  But  the  change  in  phn^ 
seology  is  not  significant.  The  purpose  of  the  amendment 
was  n^rely  to  secure  to  the  United  States  preference  cnw 
others  in  the  satisfaction  of  its  claim  against  the  oas^ 
tractor.  lUituns  Surety  Co.  v.  Peeler,  240  U.  S.  214,  218. 
See  Report  of  Committee  on  H.  R.  13,626,  58th  Gong., 
2d  sess.,  No.  2360.  It  was  pointed  out  in  Mankin  v.* 
LudowicirCeladM  Co.,  215  U.  S.  533, 538,  that  ''In  respect 
to'  the  condition  of  the  bond  required  to  be  given,  the 
language  of  the  amended  act  is  precisely  the  same  as  that 
contained  in  the  act  of  August  13,  1894;"  and  in  fliS  v. 
American  Surety  Oo.,  200  U.  S.  197,  201,  that  ''In  respect 
to  the  persons  entitled  to  the  benefit  of  the  bond  there  has 
been  no  material  change  in  the  act."  lUinoia  Surely  Co* 
v.  Peeler,  supra,  p.  224. 

This  court  has  repeatedly  refused  to  limit  the  applica* 
tion  of  the  act  to  labor  and  materials  directly  inc<Hporated 
into  the  public  work.  Thus  in  TiUe  Guaranty  &  Trust  Co. 
v.  Crane  Co.,  219  U.  S.  24, 34,  the  claims  for  whidi  recovery 
was  allowed  under  the  bond  included  not  only  cartage 
and  towage  of  material,  but  also  claims  for  drawings  and 
patterns- used  by  the  contractor  in  making  molds  for 
castings  which  entered  into  the  construction  of  the  ship. 
In  United  States  FidelUy  Co.  v.  Bartlett,  231  U.  S.  237, 
wh^e  the  work  contracted  for  was  building  a  break- 
water, recovery  was  allowed  for  all  the  labor  at  a  quarry 
opened  fifty  miles  away.  This  included,  as  the  record 
shows,  the  labor  not  only  of  men  who  stripped  the  earth 
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to  get  at  the  stone  and  who  ronoved  the  dehrisi  but  car- 
pentera  and  blacksmiths  who  repabed  the  cars  in  which 
the  stone  was  carried  to  the  quany  dock  for  shipment; 
and  who  repaired  the  tracks  upon  which  the  cars  moved. 
And  the  claims  aUowed  included  also  the  wages  of  stable- 
men who  fed  and  drove  the  horses  which  moved  the  cars 
on  those  tracks.  In  IJUnaU  Surety  Co.  v.  John  Daria  Co., 
244  U.  8. 376,  recovery  was  allowed  not  only  far  the  rental 
of  cars,  track  and  other  equipment  used  by  the  contractor 
in  facilitating  his  work,  but  also  the  expense  of  loading 
diis  equipment  and  the  freight  paid  theteon  to  tranqxNrt 
it  to  the  place  where  it  was  used.  As  shown  by  these  cases^ 
the  act  and  the  bonds  given  under  it  must  be  construed 
liberaUy  for  the  protection  of  those  who  furnish  labor  or 
materials  in  the  prosecution  of  public  worL 

The  Circuit  Court  of  Appeals  deamed  immaterial  the 
q>ecial  circiunstanoes  under  which  the  supplies  were  fur- 
nished and  the  findings  of  f aet  l^  the  trial  court  that  thi^ 
were  necjBssaiy  to  and  wholly  conanned  in  the  prosecution 
of  the  work  provided  for  in  the' contract  and  bond.  In 
our  opinion  these  facts  are  not  only  material,  but  decisive. 
Thi^  establish  the  conditions  essential  to  liability  on  the 
bond.  The  bare  fact  that  the  supplies  were  furnished  to 
the  contractor  and  were  consumed  by  worionen  in  its 
employ  would  have  been  immaterial.  A  boarding  house 
mif^t  be  conducted  by  the  contractor  (like  some  com- 
pany stores  concerning  which  States  have  legislated, 
Keckee  Coke  Co.  v.  Taylor,  234  U.  S.  224)asanmdependent 
enterprise  undertaken  solely  in  order  to  utilize  the  opportu- 
nity for  separate  and  additional  profit  afforded  by  the 
congr^ation  of  many  laborers  in  the  particubu:  locality 
where  the  public  work  is  being  performed.  The  laborers 
mig^t  resort  to  such  a  boarding  house  in  the  eaardse  of 
individual  choice  in  the  selection  of  an  eating  place.  Under 
such  circumstances  the  furnishing  of  supplies  would  clearly 
be  u  matter  independent  of  the  work  provided  for  in  the 
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contract  and  would  not  entitle  him  who  had  furnished 
the  groceries  used  in  the  boarding  house  to  recover  on  the 
bond.  But  here^  according  to  the  undisputed  facts  and 
the  findings  of  the  trial  court/  the  furnishing  of  board  by 
the  contractor  was  an  integral  part  of  the  work  and  nec- 
essarily involved  in  it.  like  the  supplying  of  coal  to 
operate  engines  on  the  dredges^  it  was  indispensable  to 
the  prosecution  of  the  work,  and  it  was  used  exclusively 
in  the  performance  of  the  work.  Groceries  furnished  to 
A  contractor  under  such  circumstances  and  consumed  by 
the  laborers,  are  materials  supplied  and  used  in  the  pros- 
ecution of  the  public  work.  The  judgment  of  the  Circuit 
Court  of  Appeals  is  therefore  reversed  and  that  of  the 
District  Court  aflOnned. 

ReverBed. 

Mr.  Jtnsrnci!  McKenna,  Mr.  Justice  Pitnet,  and 
Mr.  Justice  McRetnolds  dissent. 


McCURDY,  COUNTY  TREASURER  OP  OSAGE 
COUNTY,  OKLAHOMA,  ET  AL.  v.  UNITED 
STATES. 

aA'bal  from  the  district  court  of  the  united  states 
for  the  western  di*:tric7r  of  oklahoma. 

No.  685.    Argued  January  18, 1918.— Decided  March  4, 1918. 

Vi^ther,  in  view  of  the  limitations  of  Art.  IV,  §  3,  and  the  Ninth  and 
Tenth  Amendments  of  the  Constitution,  Congress  has  power  to 
exempt  from  state  taxation  land  purchased  for  a  tribal  Indian  which 
when  acquired  was  part  of  the  mass  of  private  property  subject  to 
the  state  taxing  power  and  jurisdiction,  is  a  substantial  constitu- 
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(|QiitiQiii  sffoidiii|^  gEomidy  u.pfop&ay  nindy  for  dmot  ft|K 
peal  from  a  deme  of  the  Dietriet  Court 

Upon  a  dbeot  iHppeal  firom  tfie  Distriet  Court,  baaed  upon  a  oonatitii- 
tiooal  qaeMtm^  all  questioiiB  involved  are  opn  for  review  and  there 

.  fanaoeeaaktttoeonridertheconBlitatkmalqiiestioniftheea^ 
be  dinpoaed  of  on  other  grounde» 

The  Aeli  of  June  28, 1906,  c  8572,  84  Stat.  689,  and  April  18, 1912, 
e.  83, 87  Stat  86,  respeeting  the  Oeaae  Indiana,  do  not  authotiae  the 
Seeretaiy  of  the  Inteiior  to  impoee  restrietionB  upon  private  land 
puwghaaed  for  a  nonKsompetent  Osage  allottee  with  hie  tmat  money, 
pnrriouily  rdeaeed  under  {  5  of  the  latter  act,  and  thua  eampt  it  aa 
a  floronmental  inatrumentalitgc,  during  aueh  reatraint,  {rom  the 
power  of  the  State  of  CMdahoma  to  tax  it  and  to  aeD  it  f or  the  cdlea- 
tion  of  aueh  taxea.  landed  Aalst  v.  Adbarf,  188  U.  S.  432,  diatin- 
gniahed. 

The  land  waa  originally  part  of  the  Oeage  Reaervation  but  had  been 
aoU  under  the  Osage  Tofwnaite  Act,  and  for  aome  ymtB  had  been 
part-of  the  private  land  m  the  State  and  had  been  taaed  aa  auoh. 
The  tasDe^  in  queetion  were  impoeed  after  tiie  purohaae  for  the  aOottee 
and  AtM^pted  imporition  of  reatrietiona. 

Sedjon  6  of  the  Act  of  April  18, 1912,  mtpra,  authoriaing  the  Seeretaiy 
of  the  Interior  in  his  diaeretion  and  under  ndea  and  rogulationa  to  be 
pleaoribed  by  him  to  pay  to  any  Oeage  allottee  an  or  any  part  of  the 
funda  held  for  hia  benefit  when  aatfafied  that  the  allottee  ia  competent 
or  that  the  payment  would  be  to  his  manif eat  beat  intereata  and 
welfare,  and  the  regulationa  lasued  thereunder  dated  June  26, 1912, 
both  eontempkte'  auperviaiQn  of  the  eaqienditure  of  the  money  but 
noteontroloJfprcqperty  for  iriiieh  the  Bioniqr  may  be  expended.  In 
this  case,  moreover,  where  the  land  purchased  waa  fint  oonv^yed  to 
a  trustee  for  the  allottee  and  another,  the  terma  of  the  truat  not  here 
appearing,  and  later  waa  deeded  by  the  trustee  to  the  allottee  with 
an  eigpressed  reatricticm  on  alienation,  turn  eonatai  that  the  reatrictkm 
waa  a  continuation  of  control  reserved  by  the  Seoretary  rather  than 
an  assumption  of  control  of  part  of.the  Indian'a  estate  theretofore 
freed. 

Reversed. 

Thb  case  13  stated  in  the  oi»xiioiL 

Mr.  Preatan  A.  Skinn  far  appellants. 

Mr.  Aaristant  Attorney  Oenerd  Kecofful  (or  the  United 
States. 
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Mb.  Jubucb  fiBAMDiOB  delivered  the  opinion  of  the 
courts 

.  The  Osage  Tribe  of  Indians  consisted  in  1906  of  two 
thousand  persons.  Their  reservation^  located  in  Oklahoma 
Territory  between  the  Arkansas  River  and  the  Eansas 
state  line^  contained  about  a  million  and  a  half  acres  of 
fertile  well-watered  prairie  land  and  of  heavily  timbered 
hill  lands,  largely  underlaid  with  petroleum,  natural  gas, 
coal  and  other  minerals.  At  that  time  the  United  States 
held  for  the  tribe  a  trust  fund  of  18,373,658.54,  received 
under  various  treaties  as  compensation  for  relinquishing 
other  lands.  The  annual  income  of  the  tribe  from  in- 
terest (Sn  this  trust  fund  and  from  rentals  of  grazing,  oil, 
and  gas  landd  was  nearly  $1,000,000;  that  is  S500  for  every 
man,  woman  and  ^hild,  in  addition  to  the  eamingH  of 
individuals.^  Congress,  concluding  apparently  that  the 
enjoyment  of  wealth  without  responsibility  was  demoraUz- 
mg  to  the  Osages,  decided  upon  the  policy  of  gradual . 
emancipation.  By  Act  of  June  28,  1906,  34  Stat.  539,  it 
provided  for  an  equal  division  among  them  of  the  trust 
fund  and  the  lands.  The  trust  fund  was  to  be  divided  by 
placing  to  the  credit  of  each  member  of  the  tribe  his  pro 
rata  share  which  should  thereafter  be  held  for  the  benefit 
of  himself  and  his  heirs  for  the  period  of  twenty-five  years 
and  then  paid  over  to  them  respectively  (§§  4  and  5).^ 

^Amuai  Reports,  Dept.  Interior  (1905),  pp.  30eh312;  (1906),  pp. 
4i8, 45L 

*  Sec  4.  Thatall  funds  belonging  to  the  Osage  tribe,  and  all  moneys 
due,  and  all  moneys  that  may  become  due,  or  may  hereafter  be  found 
to  be  due  the  said  Osage  tribe  of  Indians,  shall  be  held  in  trust  by  the 
United  States  for  the  period  of  twenty-five  years  from  and  after  the 
first  day  of  January,  nineteen  hundred  and  seven,  except  as  herein 
IMovided:    •  - .    •    • 

Sec.  5.  That  at  the  expiration  of  the  period  of  twenty-five  yean  from 
and  after  the  first  day  of  January,  nineteen  hundred  and  seven,  the 
lands,  mineral  interests,  and  moneys,  herein  provided  for  and  hdd  in 
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The  lands  were  to  be  divided  by  giving  to  each  member 
the  right  to  make,  from  the  tribal  lands,  three  selections 
of  160  acres  each  and  to  designate  which  of  these  should 
constitute  his  homestead.  A  commission  was  appointed 
to  divide  among  the  members  also  the  remaining  lands, 
after  setting  aside  enough  for  county  use,  school-sites  and 
other  small  reservations.  The  oil,  gas,  coal  and  other 
mineral  rights  were  regerved  to  the  tribe  for  the  period 
of  twenty-five  years  with  provision  for  leasing  the  same. 
The  homesteads' were  made  inalienable  and  non-taxable 
for  twenty-five  years  or  until  otherwise  provided  by  Con- 
gress. All  other  allotted  lands — which  were  known  as 
'^surplus  lands,''  were  made  inalienable  for  twenty-five 
years  and  non-taxable  for  three  years,  except  that  power 
was  vested  with  the  Secretary  of  the  Interior  to  issue  to 
any  adult  member,  upon  his  petition,  a  certificate  of  com- 
petency, authorizing  him  to  sell  all  of  his  surplus  lands; 
and  upon  its  issue  all  his  siuplus  lands  became  imme- 
diately taxable.    By  Act  of  April  18,  1912,  §  5,»  37  Stat. 

trust  by  the  United  States  shall  be  the  abwhite  proper^  of  the  in- 
dividual members  of  the  Osage  tribe,  according  to  the  roll  herein  pro- 
vided for,  or  their  heirs,  as  herein  provided,  and  deeds  to  said  lands 
shall  be  issued  to  said  members,  or  to  their  heirs,  as  herein  provided, 
and  said  moneys  shall  be  distributed  to  said  members,  or  to  their  heirs, 
as  herein  provided,  and  said  members  shall  have  full  control  of  said 
lands,  moneys,  and  mineral  interests,  except  as  hereinbefore  provided. 

'Actof  AprillS,  19]2,§5: 

Sec.  5.  That  the  Secretary  of  the  Interior,  in  his  discretion,  hereby 
is  authorised,  under  rules  and  regulations  to  be  prescribed  by  him  and 
upon  application  therefor,  to  pay  to  Osage  allottees,  including  the  blind, 
insane,  crippled,  aged,  or  helpless,  all  or  part  of  the  funds  in  the  Treas- 
ury of  the  United  States  to  their  individual  credit:  Prtmded,  That  he 
shall  be  first  satisfied  of  the  competency  of  the  allottee  or  that  the 
release  of  said  individual  trust  funds  would  be  to  the  manifest  best  in- 
terests and  welfare  of  the  allottee:  Provided  further^  That  no  trust 
funds  of  a  minor  or  a  person  above  m^itioned  who  is  incompetent  shall 
be  released  and  paid  over  except  to  a  guardian  of  such  person  duly 
appointed  by  the  proper  court  and  after  the  filing  by  sudi  guardian 
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869  87,  Gongrees  authorised  the  Secretary  of  the  Interior 
to  pay  to  any  Osage  allottee  ''in  his  discretion"  ''under 
rules  and  rqpilations  to  be  prescribed  by  him  and  upon 
application  therefor''  all  or  part  of  the  funds  held  for  his 
benefit;  provided  the  Secretaiy  is  satisfied  either  that  the 
allottee  is  competent  or  that  such  payment  would  be  to 
"the  manifest  best  interests  and  welfare  of  the  allottee." 

In  1913  (apparently  in  March) ,  the  Secretary  paid  from 
tbe  principal  of  the  trust  funds  held  for  Robert  Panther, 
a  non-competent  ^  allottee,  the  sum  of  $1;750,  which  was 
applied  in  payment  for  a  lot  of  land  in  the  City  of  Paw- 
huska.  The  land  when  ptut^hased  was  conveyed  to  one 
Brenner  as  trustee  for  Robert  and  Enmia  Panther,  but 
soon  after  was  conveyed  by  Brenner  to  Robert  individ- 
uaUy  •  The  deed  to  Robert  contained  the  following  clause : 

"This  conveyance  is  made  and  accepted  with  the  imder- 
standing,  and  under  the  condition  that  the  above  described 
property  is  to  be  and  remain  inalienable  and  not  subject 
to  transfer,  sale  or  incumbrance  for  a  period  of  eighteen 
years  from  the  1st  day  of  July,  1913,  except  by  and  with 
the  express  consent  and  approval  of  the  Secretaiy  of  the 
Interior,  or  his  successor  in  office." 

The  land  was  originally  a  part  of  the  Osage  Reservation 
and  became  pi^  of  Pawhuska  when  that  town  was  estab- 
lished under  the  Osage  Townate  Act  (March  3,  1905,  33 
Stat.  1061).  When  Oklahoma  was  admitted  into  the 
Union  in  1907,  the  town  became  the  City  of  Pawhuska 
and  a  part  of  Osage  County.  The  land  had  passed  into 
private  ownership  before  1908,:  became  taxable  then  imder 
the  laws  of  Oklahoma  and  tax^s  were  assessed  thereon  and 

and  approvftl  by  the  court  of  a  sufficient  bond  conditioned  to  faithfully 
adminiater  the  funds  released  and  tbe  avaib  thereof. 
>Actof  AprillS,  1912,§9: 
8ec.  9.  The  word  "  competent,"  as  used  in  this  Act,  shall  mean  a  per- 
son to  whom  a  certificate  has  been  issued  authorizing  alienation  of  all 
lands  comprising  his  allotment,  except  hia  homestead. 
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wore  paid  until  about  the  tune  of  the  conveyance  to 
Brenner  in  trust  fpr  the  Panthers.  Then  default  was 
made  and  the  land  was  sold  by  the  county  treasurer  fcnr 
failure  to  pay  taxes  for  the  second  half  of  1912. 

In  January,  1917,  the  United  States  tendered  to  the 
holder  of  the  tax  d^iifilcate  and  to  the  county  treasurer 
the  amount  of  the  1912  and  1913  taxes  and  penalties  and 
demanded  a  redemption  receipt.  The  tender  was  refused, 
because  it  did  not  include  the  taxes  and  penalties  for  1914, 
1915  and  1916;  and  the  county  treasiuer  gave  notice  of 
intention  to  issue  the  tax  deed.  Thereupon  the  United 
States  filed,  in  the  federal  District  Court  for  the  Western 
District  of  Oklahoma,  this  suit  against  the  county  treas- 
urer for  an  injunction  to  restrain  the  issue  of  the  tax  deed. 
The  Government  contended,  that  as  the  land  had  been 
bought  for  Panther  and  was  by  deed  inade  inalienable 
without  the  consent  of  the  Secretary  of  Interior,  it  was 
while  so  held  an  instrumentality  lawfully  employed  by  the 
Government  for  the  protection  of  an  Indian  and  as  such 
exempt  from  taxation  by  the  State  or  any  subdivision 
thereof.  On  the  other  hand  the  county  treasurer  and  the 
city  (which  was  permitted  to  intervene)  contended  that 
Congress  had  not  authorized  the  Secretaiy  of  the  Interior 
to  invest  the  trust  fund  for  the  Indians'  benefit  or  to  im- 
pose restriction  on  alienation  of  property  piux^hased  with 
money  from  that  source;  that  the  insertion  in  the  deed' 
of  the  provision  against  alienation  did  not  have  the  effect 
of  exempting  the  land  from  taxation  by  the  State;  and 
that  it  was  not  the  intention  of  Congress  to  do  so.  It  was 
also  contended  that  such  exemption  was  not  within  the 
powers  of  Congress  as  limited  by  Article  IV,  ^  3,  and  the 
Ninth  and  Tenth  Amendm^its  of  the  Constitution;  since 
before  imposing  the  restriction  by  deed,  the  land  had  be- 
come a  part  of  the  private  property  subject  to  the  jurisdic- 
tion of  the  State.  A  decree  was  entered  granting,  in  effect, 
an  injunction  against  taxation  during  the  period  of  restric- 
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tion  oi  B&sD9K3Kmi  and  tbe  case  iB  brangjbt  here  (m  direct 
appeal  under  S  S38  xd  the  Judidal  Code,  on  the  ground 
that  Mcstitutional  questions  aie  involved. 

The  jurisdiction  (^  this  court  was  que8ti(»ied;  but  the 
case  is  propeAy  here.  The  constitutional  question  is  sub- 
stantialy  ww  properly  raised  below,  and  was  passed  upon 
there.  We  have,  however,  no  occasion  to  consider  it; 
since  all  questions  invdtved  in  the  case  are  before  us, 
Narthwe$lem  Laundry  v.  Des  Mames,  239  U.  S.  486,  491, 
and  there  are  other  grounds  on  which  the  deciee  must  be 
reversed. 

Under  the  Act  of  June  28,  1906,  the  Secretary  of  the 
Interior  had  no  authority  to  release  or  to  invest  any  part 
of  the  principal  of  the  trust  fund  held  for  Panther.  His 
authority  to  release  rests  wholly  upon  §  5  of  the  Act  of 
April  18, 1912.  That  section  confers  upon  him,  if  applicsr 
tdon  is  made  therefor,  discretion  whether  to  release  or  to 
withhold.  If  the  release  ''would  be  to  the  manifest  best 
interests  and  welfare  of  the  allottee"  it  may  be  made 
althou^  the  allottee  is  not  competent,  as  that  tenn  is 
defined  in  §  9  of  the  act.  The  Secretary  is  authorized  to 
prescribe  the  rules  and  r^^ticms  under  which  such  re* 
leases  shall  be  made;  but  he  is  not  given  authority  to  ex- 
ercise control  of  any  property  in  which  the  funds  released 
may  thereafter  be  invested,  dr  otherwise  to  create  with 
the  released  funds  a  governmental  instrumentality  for 
the  protection  of  the  Osages.  Congress  apparently  be- 
lieved that,  in  order  to  prepare  the  Indian  for  complete 
independence^  he  must  be  educated  in  self-control,  and 
that  this  could  best  be  done  by  committing  to  him  grad- 
ually the  care  of  his  property.  That  course  necessarily 
involved  the  risk  of  some  property  being  lost  throu^ 
improvid^ice.  But  in  the  case  of  the  Osages  the  risk  was 
not  attended.by  serious  danger.  Even  if  the  whole  trust 
fund  should  be  released  tod,  despite  supervision,  im- 
providently  spent,  the  legally  competent  allottee  would 
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still  have  his  homeste&d  and  his  share  in  valuable  un- 
divided oil,  gas  and  coal  rights;  and  the  l^;ally  incom- 
petent, his  surplus  lands  in  addition.  There  is  nothing 
in  the  act  or  in  the  facts  to  which  it  applies  that  indicates 
a  purpose  to  extend  governmental  control  to  property 
in  which  released  funds  may  be  invested.  And  there  are 
in  both  the  Act  of  1906  and  m  that  of  1912  provisions 
which  show  that  Congress  intended  to  restrict  the  tax 
exemption.  By  §  2  of  the  Act  of  1906  the  surplus  lands  be^ 
came  taxable  after  three  years,  even  if  they  remained 
inalienable.  By  §  7  of  the  Act  of  1912  both  the  lands  and 
funds  of  allottees  or  their  heirs  are  protected  against 
claims  arising  prior  to  competency,  inheritance  or  removal 
of  restrictions;  but  it  is  expressly  provided  ''That  nothing 
herein  shall  be  construed  so  as  to  exempt  any  such  prop- 
erty from  liability  for  taxes." 

The  regulations  issued  under  date  (A  June  26,  1912, 
afford  no  support  to  the  Government's  contention.  They 
provide,  among  other  things,  that: 

(a)  ''One  who  has  not  received  a  certificate  of  com- 
petency, but  who  has  made  good  use  of  all  moneys  paid 
to  hun  and  has  properly  used  the  lands  and  rentals  under 
his  control  belonging  to  his  minor  children  may  be  con- 
sidered competent  to  handle  his  trust  funds.'' 

(6)  (In  case  of  adults  neither  aged,  physically  disabled, 
nor  incompetent  to  a  degree  requiring  legal  guardianship, 
the  applicant  must  agree)  "to  abide  by  a  stipulation  in 
the  claim  that  the  money  is  to  be  deposited  in  bank  to  his 
credit  and  expended  under  the  supervision  of  the  super- 
intendent, subject  to  instructions  from  the  Indian  Office, 
if  the  Secretary  of  the  Interior  so  directs." 

Like  the  act  under  which  they  are  framed,  these  regula- 
tions contemplate  supervision  of  the  expenditure  of  money, 
not  control  of  the  property,  if  any,  for  which  the  money 
is  expended.  They  tend  to  confirm  the  contention  of  the 
appellants  that  after  the  money  is  paid  out  of  the  bank  it 
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and  property  in  which  it  may  be  invested  are  to  be  free 
from  any  restriction.  Under  the  Act  of  1906^  the  Secre- 
tary of  the  Interior  when  applied  to  for  a  certificate  of 
competency  was  confronted  with  serious  alternatives. 
If  he  issued  the  certificate^  all  the  allottee's  surpliis  lands— 
about  495  acres  ^ — ^would  at  one  time  be  freed  from  re- 
strictions on  alienation  and  become  ^subject  to  disposition 
by  him  without  governmental  control.  If  the  Secretaiy 
refused  to  issue  the  certificate,  the  allottee  would  (imless 
the  certificate  were  granted  later)  remain,  until  tl)e  end 
of  the  twenty-five  year  period,  in  the  enjoyment  of  the 
income  merely;  and  at  the  end  of  that  period,  he  or 
his  heirs  though  unaccustomed  to  the  control  of  prop- 
erty, would  get  absolute  dominion  at  one  time  over 
the  (a)  homestead,  (b)  surplus  lands,  (c)  the  trust  fund 
(S3,928.50),^  and  (d)  his  share  of  the  interest  in  the  oil, 
gas,  coal  and  mineral  rights.  The  Act  of  1912  made 
possible  the  release  of  parts  of  the  trust  fund  from  time 
to  time.  The  risks  to  be  incurred  at  any  one  time  could 
be  made  quantitatively  as  small  as  the  Secretary  of  the 
Interior  might  deem  advisable;  and  by  the  regulations 
the  risk  was  reduced  in  degree,  by  virtue  of  the  require- 
ment that  the  money  must  be  ''deposited  in  bank  and 
expended  under  supervision  of  the  superintendent)  sub- 
ject to  instructions  from  the  Indian  Office,  if  the  Secretary 
of  the  Interior  so  directs."  The  policy  of  education  and 
development  through  the  bank  account  had  been  tried 
and  found  promising.^    The  regulations  greatly  extended 

9         •  •       •  '  '  '■■  ■    ■  I  ■  .  I      I       ■        ■ 

I  Report  of  Com.  of  Indian  Affaire  (1912)»  p.  63. 

>  Report  of  Com.  of  Indian  Affaire  (1910),  p.  47. 

» Report  of  the  Com.  of  Indian  Affaire  (1912),  pp.  W,  66:  "As 
the  keynote  of  Indian  progress  has  been  individualism,  perhaps  the 
most  dTective  general  action  taken  during  the  fiscal  year  was  the  send* 
ing  of  a  personal  letter  to  each  superintendent  handling  individual 
Indian  funds  in  order  to  impress  upon  his  mind  a  most  important  con- 
sideration—that the  funds  of  an  able-bodied  Indian  should  be  handled 
iu  such  a  way  as  not  to  weaken  his  moral  stamina  as  a  man." 
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the  field  of  operation  by  providing  that  one  legally  m- 
competent  might  get  such  release  where  he  had  made  good 
use  of  the  moneys  theretofore  pdd  him  or  of  the  lands 
under  his  control.  It  is  education  through  the  responsibil- 
ity for  spending,  not  the  property  purchased  with  released 
moneys,  which  constitutes  the  instrumentality  employed 
by  the  Government  in  fitting  the  individual  Osage  IncQan 
to  take  his  full  part  as  a  citizen  of  the  United  States. 

Furthermore,  in  tiie  case  at  bar  it  is  not  shown  tiiat  the 
money  released  from  the.  trust  was  invested  directiy  in 
property  restricted  as  to  alienation.  Apparentiy  Panther's 
money  had  been  released  sue  months  before  the  deed  to 
him  was  executed  and  was  used  to  pay  for  a  conveyance 
of  the  land  to  Brenner,  as  trustee  for  Robert  and  Emma 
Panther.  What  the  terms  of  the  trust  were,  does  not 
appear.  But  there  is  nothing  in  the  record  to  indicate 
tiiat  a  restriction  upon  the  alienation  of  the  land  was 
among  them  or  that  the  Secretary  of  the  Interior  expressly 
reserved  control  over  the  property  or  its  proceeds.  It 
may  well  be  that  the  Commissicmer  of  Indian  Affairs  then 
believed  that  an  ordinary  trust  of  the  property  for  a  ehort 
period  would  best  advance  the  interests  of  Pantiier.  It 
is  consistent  with  the  facts  shown  that  the  restriction 
upon  alienation  inserted  in  the  deed  was  not  a  continua- 
tion of  control  reserved  by  the  Secretary  of  the  Interior, 
but  a  bringing  under  his  control  of  a  part  of  Panther's 
estate  theretofore  freed.  In  this  respect  and  others  the 
present  case  differs  from  United  States  v.  Thvrstan  County, 
143  Fed.  Rep.  287,  much  relied  upon  by  the  Government. 
There  is  also  a  clear  distinction  between  the  present  case 
and  those  like  United  States  v.  Rickert,  188  U.  S.  432, 
where  it  was  sought  to  tax  property,  the  legal  title  of  which 
was  in  the  United  States  and  which  was  held  by  it  for  the 
benefit  of  Indians.^  «  , 

'  See  United  States  v.  Pearstm,  281  Fed.  Rep.  270. 
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Whik  aa  Indian  is  Bifll  a  waid  of  tbe  Natkm,  thei^  k 
poww  in  CoDgrefls  even  to  rampoee  leetrieCioiia  on  prop* 
fBttj  abeady  freed;  Brader  v.  Janm,  dedded  this  day, 
imfe,  88'  but  CongreaB  did  not  eonfesr  upon  the  Seoretaiy 
el  tfie  Interior  authority  to  enordae  aooh  power  undflr 
file  dicmnataneeB  of  this  eaoe  or  to  give  to  [gopctty  pa^ 
diaaed  with  rekaaed  funda  inmiunity  from  atale  ^ 


The  deoree  ia  revened  with  direetiona  la  <Mttnifla  the 


ANDBEWS,  EZECDTRIX  OF  ANDBEWB,  a.  JOHN 
NEE  A  CX)MPANT. 

ANDBEW8,  EXECUTRIX  OF  ANDREWS,  a.  HEN- 

DRICKBON. 


TO  m  oouBT  or  sBBoaa  amd  Avraaiia  or  na 

aTAlB  or  VMW 


uxuL  AwiadJtiiiMiya%ia]a.---2)MkWMMii 4,101a. 


\  lAo  pertieipated  in  the  initiatkm  of  inTohmtuy  bankruptoy 
proeeedkigBy  in  tii^  election  of  a  tnisfcee  and  in  a  erediton'  meeting 
;  in  expense  to  the  estate,  and  idio  filed  and  eeouied  allow* 
rof  their  dainiB,  but  iriio  veoiiived  no  paymeota  and,  before  any 
dbidend  wae  dedaied,  obtaiMd  an  Older  fliat  their  claims  be  w^ 
inflidmim  and  eaqMrnaod  and  erohided  from  partieipatiiic  in  the 
dirtribetioii  of  the  estale^  Ml  not  to  be  ''cnditon  partioipating  in 
the  dktribution''  of  the  estate  ''under  the  bankruptcy  prooeedinffi'' 
vithm  the  meaning  of  i  70a,  eobdimkm  6,  of  the  Banknipt(7  Act 
BN.J.L.721,718,1 


Tte  caeea  ave  atated  in  tile  opinion. 

Mr.  Samud  H.  RUhards,  with  whom  Mr.  Thomm  B. 
Frendi  waa  on  the  farielai  for  plaintiff  in  ( 
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Mr.  Henry  F.  SU)ehjoea,ynihy^l^m  Mr.  E.G.C.Bl^^ 
was  on  the  briefsi  for  def endanta  in  error. 

Mr.  Justicb  Clarks  delivered  the  opinion  of  the  court. 

These  two  cases>  presenting  the  same  question  for  deci- 
sion, were  argued  and  will  be  decided  togethei". 

On  Februaiy  3,  1910,  the  defendant  in  error,  John  Nix 
&  Company,  and  two  other  creditors  filed  an  involuntary 
petition  in  bankruptcy  against  Benajah  D.  Andrews.  On 
the  15th  day  of  the  same  montii  Andrews  died  and  the 
plaintiff  in  error  was  duly  appointed  executrix  of  his  wiU. 
On  the  4th  of  the  following  April  the  estate  of  Andrews 
was  adjudicated  bankrupt  by  the  District  Court  and  on 
the  28th  day  of  the  same  month  a  trustee  was  appointed. 
Each  of  the  defendants  in  error  promptly  made  proof  of  a 
claim  against  the  bankrupt  estate,  and  both  claims  were 
forthwith  allowed. 

On  Februaiy  13,  1914,  ahnost  four  years  alter  these 
claims  were  allowed,  on  the  application  of  Nix  &  Com- 
pany and  of  Hendrickson,  the  District  Court  ordered  that 
the  claim  of  each  of  them  ''be  wholly  withdrawn  fnnn  said 
bankruptcy  proceeding  and  expunged  from  the  list  of 
claims  upon  the  record  in  this  case  and  excluded  from 
participating  in  the  distribution  of  the  estate  ...  of 
the  bankrupt."  After  the  entry  of  this  order  a  dividend 
was  declared  and  paid  by  the  trustee  in  which  Nix  &  Com- 
pany and  Hendridcson  did  not  participate.  No  order  for 
the  discharge  of  the  bankrupt  estate  was  implied  for  or 
granted. 

At  the  time  of  his  death  Andrews  owned  two  policies 
of  insurance  upon  his  life,  one  payable  to  his  estate  and 
the  other  payable  to  his  executOTBi  administrators  and 
assigns.  The  proceeds  of  these  two  policies,  less  loans 
secured  by  them  and  less  thdr  sui^render  value,  which 
was  paid  to  the  trustee  in  bankruptcy,  were  paid  to  the 
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idaintiff  in  enor  as  executrix  and  the  money  is  held  by 
hor  subject  to  thedeciBiosi  of  this  case. 

The  defendants  in  error  instituted  suits  in  the  Supreme 
Court  c!  the  State  of  New  Jersey  to  recover  judgments 
on  the  same  claims  which  had  been  allowed  by  the  trustee 
but  were  subsequently  withdrawn.  The  cases  were  sub- 
mitted to  the  court  upon  a  stiimlation  as  to  the  essential 
facts  substantially  as  we  have  stated  them,  and  each  re- 
covered a  judgment  which  was  affiimed  by  the  Court  of 
Enors  and  Appeals  of  the  State  of  New  Jerseyi  which 
judgments  are  bdore  us  for  review. 

The  case  is  in  very  narrow  eompasB  and  calls  upon  us  to 
ooDsider  the  proviso  of  subdivision  6  of  §  70a  of  the  Bank- 
raptey  Act  of  1898  and  to  decide  whether  the  dtfendants 
in  error  '^partieipated  in  the  distribution''  of  the  bank- 
rupt's estate  under  the  badoruptey  prooeedingSi  within 
the  meaning  of  that  provipo,  which  reads  as  follows: 

''Provided,  that  when,  any  bankrupt  shall  have  any 
insurance  policy  which  has  a  cash  siizrender  value  pay- 
able to  himself,  his  estate,  or  personal  representatives, 
he  may,  within  thirty  days  after  the  cash  surrender  value 
has  been  ascertained  and  stated  to  the  trdstee  by  the  com- 
pany issuing  the  same,  pay  or  secure  to  the  trustee  the 
sum  so  ascertained  and  stated,  and  continue  to  hold,  own, 
and  cany  mch  policy  /ree  fr&m  the  daima  of  the  oredibor% 
participating  in  the  dutribuiian  of  his  estate  under  the  bank- 
ruptcy  proceeding9f  otherwise  the  policy  shall  jiaas  to  the 
triBtee  as  assets." 

The  argument  of  the  plaintiff  in  error  is  that  these  de- 
fendants are  brought  within  the  purpose,  if  not  within  the 
cxprosp  tenns,  of  this  statutory  proviso  and  should  not 
recover,  for  the  reason  that  th^  participated  in  the^ec- 
tion  of  the  trustee  in  bankruptcy,  proved  their  claims, 
and  were  represented  in  the  meeting  of  creditors  at  which 
important  action  was  taken  involving  exptnae  to  the  bank- 
rapt  estate. 
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Unfortunatdy  for  the  ywBdity  of  tibis  aigumeoA  the  pro- 
vision of  the  statute  b  not  that  the  proceeds  of  the  in- 
surance policies  may^be  held  ^'free  Irom  the  claons''  of 
creditors  who  participated  in  (he  bankruptcy  prooeedingSf 
but  only  from  the  claims  of  creditors  "participating  in  the 
distribution  of  the  estaSe  in  (he  bankruptcy  proceedings" 

Whether  a  line  of  discrimhiation  between  such  two 
classes  of  creditors  is  wise  or  logical  is  not  for  us  to  decide. 
It  is  enough  that  it  lies  i^ainly  obvious  upon  the  fiioe  of 
the  statute.  No  dividend  was  paid  creditors  until  after 
the  defendants  in  error  by  order  of  the  court  had  been 
excluded  frcHn  participation  in  the  distributioQ  ci  the 
estate,  and  it  is  stipulated  in  the  agreed  case  that  no 
payment  was  made  to  either  of  them.  The  mraning  of 
the  proviso  is  too  plain^  for  discussion  or  interpretatioii 
and  that  the  defendants  in  error  did  not  "participate  in 
the  distribution  of  the  estate  ix^  the  bankruptcy  proceed- 
ings''  is  clear.  The  judgments  of  the  Cknurt  of  Enors  and 
Appeals  of  the  State  of  New  Jersey  must  be 

Affirmed* 


GREAT    NORTHERN    RAILWAY    CX)MPANY    t^. 
ALEXANDER,  ADMINISTRATOR  OF  HALL. 

ISBBOR  TO  THB  SUFREMB  COtTBT  OF  THB  STATS  OF  MOKTANA. 
No.  130.    Argued  January  16^  19iS.-4>eddfld  Marofa  4»  I91& 

A  case  aiiong  under  the  FMmd  SaxftofBof  Liability  Aot  bstHMii 
eitizeDB  of  diflEereot  States  is  not  romovsUe  6om  a  state  to  a  Menl 
District  Court  on  either  ground. 

In  the  absence  of  a  fraudulent  purpose  to  defeat  lemoval,  the  slaCiM, 
with  respect  to  remoyability,  of  a  case  alleged  to  be  one  arisii^  iindfer 
the  Federal  Employers'  Uabflity  Aet  depends  not  upaa  mimt  the 
defendant  may  aUqge  or  prove  or  what  the  court  may,  after  beanng 
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upon  the  molte,  in  mtOwn  oidery  but  aolelsr  vagaa  the  f  onn  wfaieh  the 
plamtiff  yohwlanfy  ghres  to  hii  pleedingt  mitiaUy  and  ae  the  eaae 


Thaf«fore,  irtiere  the  complaint  etatee  a  oauae  under  the  Federal  Act, 
the  failttre  of  the  plaintiff  to  prove  that  the  employee  was  engaged  in 
intentate  oommeroe  irtien  injured  will  not  leave  the  case  removable 
beeauae  of  (fiverse  dCiaendup  appearing  in  the  compbint.  A  con- 
tention to  the  eontraiy  k  not  a  ebdm  of  fadenl  lifl^t  of  euflbsient 
■ahrtanee  to  affoid  thfa  eouri  juriadietion  to  review  a  state  court's 
judsmeni. 

Writ  of  CRor  to  rensw  51  Montana,  fi«6^  dismiBBed. 

The  case  is  stated  in  the  ojunion. 

Mr.  /.  Parker  Veaxey,  Jr.,  with  whom  Mr.  B.  C.  LAidfev 
was  on  the  brief,  for  plaint^  in  error. 

Mr.  C.  B.  Nolan  tor  defendant  in  error. 

Ma.  JtnRiCE  Clabks  ddivered  the  opinion  of  the  oourt. 

This  case  presents  for  dedmon  the  question  whether 
the  non4«novable  case  stated  in  the  complaint  became 
one  subject  to  removal  when  the  jdaintiff  rested  his  case 
andy  as  the  defendant  claimed,  it  became  apparent  that 
the  aUegation  of  the  complaint  that  the  deceased  was 
employed  in  interstate  commerce  ^Ansn  kUled  was  not 
sustained  by  the  evidence. 

We  shall,  designate  the  parties  as  they  were  in  the  trial 
court,  the  defendant  in  error  as  {daintiff  and  the  idaintiff 
in  error  as  defendant^. 

The  suit  was  commenced  in  a  district  court  of  Montana 
and  is  one  to  Recover  damages  for  wrongfiil  death.  The 
plaintiff  was  a  dticen  of  Montana  when  the  case  was 
commenced  and  he  alleges  in  his  complaint,  that  the 
defendant  was  an  interstate  carrier,  organised  under  the 
laws  of  the  State  of  Mmnesota  at  the  time  the  acddent 
occurred;  that  the  deceased  was  a  conductor  employed  l^ 


Digitized  by  VjOOQIC 


278  OCTOBER  TERM,  1917. 

Opjnion  of  the  Court.  2M6  U.  8. 

the  defendant  in  interstate  commerce  at  the  time  he  was 
killed,  and  that  the  proximate  cause  of  the  accident  was 
the  failure  of  defendant  to  fence  its  line,  which  imulted  in 
the  derailing  of  the  car  on  which  plaintiff's  decedent  was 
employed,  ca\ismg  his  instant  death. 

The  defense  is  a  denial  that  deceased  was  employed  in 
interstate  commerce  when  injured,  and  a  denial  of  n^- 
ligenoe  in  the  failure  to  fence,  with  a  plea  of  assumption 
of  risk. 

When  the  plaintiff  rested  his  case  the  defendant  ''moved 
for  a  judgment  of  nonH9uit  and  dismissal  upon  the 
merits,''  ...  ''based  upon  the  complaint  of  the 
plaintiff  and  upon  the  testimony  adduced." 

This  motion  asserted  in  various  forms  that  the  evidence 
introduced  failed  to  show  any  actionable  negligesice  on 
the  part  of  the  defendant  and  concluded  with  a  fifth  par- 
agraph, alleging,  in  substance,  as  follows: 

That  there  was  a  fatal  variance,  amounting,  to  failure 
of  proof,  Ibetween  the  allegatibn  of  the  complaint  that  the 
deceased  was  employed  in  interstate  commerce  at  the 
time  he  was  injured  and  the  eVid^ce  introduced;  .  .  . 
Uiat,  this  variance  is  substantial  in  that,  with  the  complaint 
charging  that  the  deceased  was  killed  while  engaged  in 
interstate  commerce,  the  defendant  could  not  remove  said 
case  to  the  federal  court,  whereas  if  the  case  as  made  by 
the  proof  had  been  made,  to  wit,  an  intrastate  case,  it 
could  have  been  removed;  and  hence  the  failure  to  recog- 
nize the  variance  would  operate  to  deny  to  the  defendant 
a  right  under  a  statute  or  law  of  the  United  States,  to 
wit,  the  right  to  remove  such  a  case  properly  pleaded  to 
the  federal  court. 

The  trial  court  having  overruled  this  motion,  the  de- 
fendant introduced  its  evidence  in  defense  and  after  the 
plaintiff's  rebuttal  was  concluded  renewed  its  motion, 
which  was  again  denied,  the  defendant  reserving  its  excep- 
tion, and  thereupon  the  case  was  submitted  to  the  jury 
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and  judgment  wiu;  entered  on  the  verdict  in  favor  of  the 
plaintiff. 

On  review  the  Supreme  Court  of  Montana  held  that 
the  trial  court  had  erred,  and  should  have  ruled  that  on 
the  evidence  adduced  the  deoeaaed  was  not  employed  in 
interstate  commerce  when  injuredi  but  holding  that  the 
defendant  had  waived  its  n^t  to  remove  by  failing  to 
file  a  petition  for  removal^  as  required  by  law,  the  court 
went  forward  and  held  that  a  case  of  negligence  at  com- 
nuHi  law  was  stated  in  the  complaint,  and  thajt  the  ev- 
idence introduced  justified  the  trial  court  in  submitting  the 
case  to  the  jury,  and  tlutt  the  judgment  must  be  affirmed 

In  disposing  of  the  question  presented  by  this  motion 
for  ''non-suit  and  dismissal"  which  we  are  considering, 
the  Supreme  Court  of  Montana  said: 

''We  recall  but  one  rec$)ect  in  which  a  def^idant  can  be 
seriously  prejudiced  in  such  a  situation,  and  that  is  where, 
by  reason  of  diverse  eitLeenship,  r^noval  of  the  cause  to 
the  federal  court  might  be  in  order.  In  such  a  situation, 
howevtf,  the  defendant  must  assert  its  right,  under  pen- 
alty of  waiver,  by  fihng  a  petition  to  remove  at  the  first 
opportunity.  .  .  «  ..  This  the  appellant  did  not  do; 
instead,  and  with  the  knowledge  of  its  right  to  have  the 
cause  removed,  it  submitted  to  the  jurisdiction  of  the 
state  court  in  which  the  trial  occurred,  by  seeking  a  dis- 
missal for  variance  as  wdl  as  for  failure  to  diow  the  breach 
by  it  of  9ay  legal  duty  to  the  decedent  under  either  state 
or  federal  law." 

No  claim  is  jnade  that  the  allegation  that  the  plaintiff's 
.decedent  was  employed  in  interstate  commerce  was  in- 
oarpQXBied  into  the  comidaint  fraudulently  or  in  bad 
fail^,  for  the  purpose  of  defeating  the  right  of  the  defend- 
ant to  remove  the  case  to  the  federal  court. 

The  claim  now  made  in  this  court  by  the  defendant  is 
that  ,^the 'State  Supreme  Court  correctly  held  that  the 
e\adence  introduced  failed  to  show  that  the  deceased  was 
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employed  in  interstate  oommeroe  when  he  wbb  hvuied, 
]f>ut  that  it  committed  levendble  error,  and  denied  to  the 
defendant  the  federal  right  to  retiiove  the  ^aee  when  it 
held  that  the  ri^t  to  remove  bad  been  Vraived/  and 
affirmed  the  judgment  instead  of  revening  a^nd  remanding 
the  case  to  the  lower  court  for  f uiilier  proccMUngs. 

The  plaintiff  replies  to  this  claim  with  the  contention 
that  the  court  is  without  jurisdiction  to  review  the  deci- 
sion of  the  state  SujMreme  Court  for  the  reason  that  ne 
federal  right  was  denied. to  the  plaintiff  in  error  at  any 
stage  of  the  proceeding  in  the  state  court. 

It  is,  of  course,  familiar  law  that  the  rifl^t  of  removal 
being  statutory,  a  suit  commenced  in  a  state  court  must 
remain  there  until  cause  is  shown  for  its  transfer  under 
some  act  of  Congress  (fiMd  Washing  db  Water  Ca.v.  Kej/es, 
96  U.  &  199;  Jud.  Code,  Chap.  3,  §§  28,  89). 

The  ail^;ation  of  the  ccnnplaint  that  the  deceased  ww 
emplcq^  in  interstate  commerce  whem  injured  brou^t 
ihe  case  within  the  scope  of  the  Federal  Emj^ens' 
Liability  Act,  and  it  would  have  been  removable  either 
for  diversity  of  citisenship  or  as  a  case  arising  under  a 
law  of  the  United  States,  except  for  theprdubitionagamst 
removal  contained  in  the  amendment  to  the  act,  ai^auved 
April  5,  1910,  36  Stat.  291.  But  this  allegation  rendned 
the  eafiBf  at  the  tune  it  was  commenced,,  cleaify  not  re- 
movable on  eitiier  ground  (Kanaaa  City  Southern  Ry;  Co. 
V.  Leslie,  238  V.  S.  599;  Southern  By.  Co.  v.  Lbyd,  239 
U.  S.  496). 

The  removal  provisiona  of  the  Judicial  Code,  Chapter  3, 
§§  28  to  39,  inclusive,  in  effect  when  this  case  was  tried,- 
were  substantially  the  same  as  they  have  been  since  the 
Removal  Act  of  1888  was  passed,  and  that  a  case  not 
removable  when  commenced  may  afterwards  become  re- 
movable is  settled  by  Ayers  v.  Watson,  113  U.  S.  594; 
Martinis  Administrator  v.  Baltimore  dt  Ohio  R.  R.  Co.,  151 
U.  &  673, 688,  691;  Powers  v.  Chesapeake  &  Ohio  Ry.  Co., 
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169  U.  a  d2,  and  PrMlm  v.  fitaftnen'«  Bank,  212  U.  S. 
364.  Under  tlie  doctrine  of  tliefie  oaaes  the  defemUmt^ 
admitting  the  non^iemovable  character  of  the  case  at  bar 
when  it  was  commenced,  argues  that  the  failure  of  the 
plaintiff  to  prove  his  aUegation  that  the  deceased  was  em« 
ployed  in  interstate  commeree  when  he  was  injured,  left 
the  comidaint  as  if  the  allegation  had  not  been  hoM^oiw 
porated  into  it^  and  that  therefore  the  ease  became  re- 
movable for  diversity  of  dtiflenship  when  the  plaintiflF 
rested  his  case* 

But  unfortunately  for  the  validity  of  this  contention  it 
has  been  frequently  decided  by  this  court  that  whether  a 
case  ansmg,  as  thk  one  does,  under  a  law  of  the  United 
States  is  removable  or  not,  when  it  is  commenced  (there 
being  no  claim  of  fraudufent-atteoopt  to  evade  removal,) 
b  to  be  detennined  by  the  all^;atioDB  of  the  complaint  or 
petition  and  that  if  the  case  is  not  then  removable  it  can- 
not be  made  removable  by  any  statement  in  the  petition 
for  removal  or  in  subsequent  pleadingyr  by  the  defendant. 
Tenne$9eey.  Union  &  Flankr^  Ami,  152 U.S.  454;  Chofp- 
pea  V-  Watenoarth,  155  U.  S.  102;  Texas  &  Pacific  B9.  Co. 
V.  Cody,  166  U.  S.  606;  Taylor  v.  Andcreony2ii  U.  S.  74. 

It  is  also  settled  that  a  case,  ariedng  under  the  laws  of 
the  United  States,  non-removitble  on  the  complaint,  when 
commenced,  cannot  be  converted  into  a  removable  one 
by  evidence  of  the  defioidant  or  by  an  order  of  the  court 
upon  any  issu^  tried  upon  the  merits,  but  that  such  con- 
version can  only  be  accomplished  by  the  voluntary  amend- 
mmt  of  his  pleadings  by  the^plaintiff  qf,  where  the  case 
is  not  removable  because  <rf  joinder  of  defeixdants>  by  the 
vcdimtary  diamisBal  or  nonsuit  by  him  of  U  party  or  of 
parties  defendant.  Kanaas  City  dbc  By.  Co.  v.  Herman, 
lS7V.S.6S;AlabaniaGf^at0ouih^ 
200  U.  S.  206;  Latkrop,  Shea  &  Henwood  Co.  v.  Interior 
Construction  Co.,  215  U.  S.  246;  American  Car  A  Foundry 
Co.  V.  KetUlhake,  236  U.  S.  311. 
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The  obvious  principle  of  these  decisions  is  that,  in  the 
absence  of  a  fiauduieirt  puipoee  to  defeat  removal,  the 
idaintifF  may  by  the  allegations  of  his  complaint  deter- 
mine the  status  with  respect  to  removability  of  a  ease, 
arifling  under  a  law  of  the  United  States,  idien  it  is  com- 
menced, and  that  this  power  to  detamine  the  removability 
of  his  case  continues  with  the  plaintiff  throughout  the 
litigaticni,  so  that  whether  such  a  case  nonniemovable 
when  commenced  shall  afterwards  become  removable 
d(^)ends  not  upon  what  the  defendant  may  allege  or  prove 
or  what  the  court  may,  after  hearing  upon  the  merits,  in 
tntfUufn^  order,  but  solely  upon  the  form  which  the  plain- 
tiff by  his  voluntary  action  shall  give  to  the  pleadingg^ 
in  the  case  as  it  pix>gresses  towards  a  conclusion. 

The  result  of  the  application  of  this  principle  to  the  case 
at  bar  is  not  doubtful. 

The  plaintiff  did  not  at  any  time  admit  that  he  had 
failed  to  prove  the  allegation  that  the  deceased  was  em- 
ployed in  interstate  commeroe  when  injured,  and  he  did 
not  amend  his  complaint,  but,  on  the  contrary,  he  has 
contended  at  every  stage  of  the  case  and  in  h^  brief  in 
this  court  still  contends  that  the  allegation  was  supported 
by  the  evid^ice.  The  first  hdding  to  the  contraiy  was 
by  the  state  Supreme  Court  and  the  most  that  can  be 
said  of  that,  decision  k  that  the  defendant  prevailed  in  a 
matter  of  defense  which  ft  had  pleaded,  but,  as  we  have 
seen,  this  does  not  conv^  a  non-removable  case  into  a 
removable  one,  in  the  absence  of  voluntary  action  on  the 
part  of  the  plaintiff,  and  it  therefore  results  that  the  de- 
fendant did  not  at  any  time  have  the  ri|^t  to  remove 
the  case  to  the  federal  court,  which  it  daims  was  deni^ 
to  it,  and  that  therefore,  th^e  being  no  substance  in  the 
claim  of  denial  of  federal  ri^t,  this  teourt  is  without  juris* 
diction  to  review  the  decision  of  the  Supreme  Coiui  of 
Montana  and  the  writ  of  error  .must  be 

Dkmis9ed. 
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NOHTHERN  PACIFIC   RAILWAY  COMPANY  v. 
WISMER,  SUBSnTDTED  FOR  WISMER. 

SRROB  TO  THX  OlHCUiT  OOXJBfT  OF  AFFKAIiS  fOB  THB  NINTH 

dRCUir. 

No.  152.    Aiioed  Jaiii]ai728,  29, 1018.— DcdM  Minii  4,  101& 

laJMh  oppodte  the  line  of  the  Northern  BmAc  Raifafoad  Compeny 
ocmetitttting  aa  Indian  rcBcrvation  when  the  line  was  definitely 
located,  were  not  embraced  in  the  grant  of  odd  numbered  sections 
made  to  the  company  by  the  Act  of  July  2, 1864,  c.  217, 13  Stat  805. 

A  reservataon'^of  public  lands  lor  and  exclusively  devoted  to  the  oceu- 
paiM^  of  a  tribe  of  Indians,  made  under  the  direetioii  and  with  the 
^jproval  of  the  Cotnmissioiier  of  Indian  Affairs,  and  exprea^y  or 
tadtly  approved  by  the  Secretaiy  of  the  Interior,  kdi  valid  and 
effectual  to  exclude  the  lands  from  the  Northern  Pacific  grant,  al- 
though not  formally  sanctioned  by  the  President  until  after  the 
jraiboad  had  filed  its  plat  of  definite  location. 

230  Fed.  Rep.  561,  affiimed. 

Ths  caae  is  stated  in  the  qpmioii. 

Mr.  Charles  Donnettyy  with  whom  Btr.  Charhs  W.  Btmn 
was  on  the  brief,  for  plaintiff  in  error. 

Mr.  AsriBtani  AUcrney  Oenerat  Keaiful  for  defendant  in 
error* 

Mb*  Justice  Clabks  delivered  the  piHnion  of  th^  court. 

This  suit  is  one  in  ^ectment  1^  the  Northern  Pacific 
Railway  Company  to  recover  poesession  of  eighty  acres 
of  land  (the  title  to  64,000  aeres  depends  upon  the  deci- 
sion), and  it  is  here  on  writ  of  error  to  review  the  judgment 
ofthe  Circuit  Court  of  Appeals,  affirming  that  of  the 
District  Court  in  favor  of  the  defendant. 
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The  principles  of  law  applicable  to  the  case  are  few  and 
well  settled  and  the  decision  of  it  depends  upon  the  mter- 
pretation  to  be  given  to  stipulated  facts. 

The  plaintiff  in  error  is  the  successor  in  mterest  to  the 
Northem  Paeific  Baihroad  Company,  and  the  def^nlant 
in  error,  substituted  for  the  deceased  defendant,  George  F. 
Wismer,  clauns  to  own  the  land  in  controversy  by  virtue 
of  a  homestead  entry  made  in  1910,  upon  which  a  patent 
was  issued  in  1913. 

By  act  of  Congress  dated  July  2,  1864,  13  Stat.  365> 
there  was  granted  to  the  Northem  Pacific  Raihoad  Com- 
pany, for  the  purpose  of  aiding  in  the  construction  of  its 
line  to  the  Pacific  Coast,  ti|renty  alternate  odd-numbered 
sections  of  land  per  mile  on  each  side  of  the  railroad  line, . 
which  it  should  locate  and  adopt,  witiiin  the  boundaries  . 
of  any  Territory  and  ten  alternate  odd-numbered  sections 
per  mile  on  each  side  of  the  railroad  line,  which  it  should 
adopt,  within  the  boundaries  of  any.  State.  The  grant 
embraces  only  lands  to  which,  ''the  United  States  have 
full  title,  not  reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre§mptiQn,  or  other  claims  or  ri^ts, 
at  the  time  the  line  of  said  road  is  definitely  fixed." 

On  October  4,  1880,  the  Raihroad  Company  definitely 
located  the  position  of  its  line  opposite  the  l^d  in  ocni- 
troversy  and  filed  a  plat  thereof,  as  required  by  law,  and 
it  is  claimed  tiiat  upon  the  filing  of  this  plat  the  company 
became  entitled  to  the  lands  granted,  including  those  of 
the  defendant  in  error,  as  of  July  2,  1864,  the  date  of  the 
granting  act  of  Congress. 

The  claim  of  the  defendant  in  error,  which  prevailed  in 
each  of  the  lower  courts,  is  that  the  land  in  controversy 
was  reserved  or  otherwise  appropriated,  within  the  mean- 
ing of  the  terms  of  the  grant  to  the  Railroad  Company  of 
1864,  quoted  above,  at  the  time  this  part  of  the  line  of  the 
raihroad  was  definitely  located,  for  the  reason  that  it  was 
then  within  an  Indian  Reservation,  or  was  subject  to  an 
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Indian  clmm,  which  prevented  the  grant  attaching  to  it, 
by  virtue  of  the  following  f actS;  wiiich  we  condense  from 
the  stipulation  between  the  parties. 

Prior  to  August  16, 1877,  bands  of  Indians  of  the  Spo- 
kane and  other  tribes  occupied,  for  hunting  and  fishing, 
the  extensive  territory  now  comprising  the  eastern  part 
of  the  State  of  Washington,  in  which  they  had  not  then 
ceded  to  the  United  States  any  part  of  thek*  ri^ts.  In 
the  spring  of  that  year  certain  of  these  In<fian  tribes 
commenced  hostilities  against  the  white  settlers  which  . 
resulted  in  war  with  the  United  States,  in  which  they  were 
ur^ng  the  Spokane  tribe,  then  at  peace,  to  join.  . 

On  May  7,  1877,  the  Commissioner  of  Indian  Affairs 
directed  OoL  E.  C.  Watkins,  an  Indian  Inspector,  in  cfaai!ge 
of  all  agencies  in  Wadiington  Temtoiy,  to  give  his 
"special  attration' -  to  the  subject  of  gathering  the  roving 
IndiaAs  "upon  permanent  reservations,"  with  the  result 
that  on  August  16,  17,  18,  1877,  a  Council  was  liekl  at 
Spokane  Falls,  Washington,  betwen  the  Chiefs  and  Head- 
men of  the  Spokane  tribe  of  Indians  and  Colonel  Watkins, 
acting  "in  his  official  capacity  as  Indian  Iiispeotor,  rep- 
resenting the  Department  of  the  Interior,"  and  General 
Fnaok  Wheaton,  and  Captain  M.  C.  WiUdnson,  of  the 
United  States  Army,  representing  the  Departmtot  of  War. 

It  is  expressly  stipulated  "  that  for  the  inupoae  of  collect- 
ing the  said  Indians  belonging  to  the  said  laibe  (the 
Spokane  tribe)  on  a  reservation,''  and  of  indudng  them: 
to  establish  homes  and  to  engage  in  agricultural  pursuits; 
td  extiiiguish* their  title  "to  all  other  lands  not  within  the 
said  reservation"  and  to  remain  at  peace  with  the  United 
States,  the  agreement  following  was  signed  by  the  rep* 
res^tatives  of  the  Govenmient  of  the  United  States  and 
the  Chiefs  and  Headmen  of  the  tribe  who  attended  the 
Council,  viz: 

"In  CoTJNaL  at  Spokane  Falus,  W.  T.  August  18th, 
1877. 


Digitized  by  VjOOQIC 


286  iXrrOBEU  TERM,.  1917. 

Opimoii  of  the  Court.  a46n.8. 

^'Hfe,  the  undersigDed  CSuefs  and  head  men  of  the  Spo- 
kan^'Tribe  of  Indians  for  ourselves  and  our  people  hereby 
agree  to  accept  the  f ollowiog  described  land  for  our  res- 
ervatiosi:  Beginning  at  the  source  of  the  Chimokan  Credc 
in  Washington  Territory,  thence  down  said  creek  to  the 
Spokane  River,  thence  down  said  River  to  the  Columbia 
River,  thence  up  the  Columbia  River  to  the  mouth  of 
Nimchin  Credc,  thence  easterly  to  the  place  of  beginning.  - 

'^And  we  do  further  agree  to  go  upon  the  same  by  the 
first  of  November  next  with  a  view  of  establishing  our 
pomanent  liomes  thereon.ttid  engaging  in  agricultural 
pursuits.  We  hereby  review  our  friendly  relations  with 
the  whites  and  promise  to  remain  at  peace  with  the  Gov- 
ernment and  abide  by  all  laws  of  the  same,  and  ob^.the 
orders  oi  the  Indian  Bureau  and  the  officers  acting  there- 
under/' 

On  August  23  Col.  Watkins  reported  the  result  of  the 
Council  to  his  superior  officer,  the  Commissioner  of  Indian 
Affairs,  and  sent  him  a  copy  of  the  executed  agreement, 
with  his  recommendation  that  the  territory  described  ' 
therem  should  be  set  apart  and  reserved  for  the  Spokane 
tribe. 

Immediately  after  the  signing  of  this  agreement  and 
prior  to  November  14th  of  the  some  year,  Col.  Watkins, 
still  ^'acting  in  his  official  capacity,  located  such  of  the 
said  Spokane  Indians  as  were  not  abeady  residing  thereon 
upon  said  reaervation^'  described  in  the  agreement,  and 
on  November  26,  1877,  he  reported  this  action  to  his 
superior,  the  Commissioner  of  Indian  Affairs,  who  commu- 
nicated it  to  the  Secretary  of  the  Interior,  with  his  ap- 
proval, on  December  29, 1877,  who,  in  tum,  communicated 
it  to  the  United  States  Senate  on  January  23, 1878. 

The  Indians  remained  at  poace  with  the  United  States 
and  continued  in  the  use  and  occupanpy  of  the  lands 
described  in  the  agreement  and  claimed  the  same  ^'as  their 
reservation"  until  the  year  1910. 
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The  encroachment  of  squatters  upon  the  land  thus  re- 
served resulted  m  an  order  by  Brigadier  General  Howard 
on  September  3,  1880^  directing  that  the  military  force 
under  his  command  should  protect  the  territory  described 
in  the  agreement  of  August;  1877,  against  settlement  by 
others  than  the  Spokane  Indians  until  survey  of  the  land 
should  be  made  or  until  fiuiher  instructions. 

On  January  18,  1881,  President  Hayes,  by  Executive 
Order,  formally  set  aside  and  reserved  the  territoiy  de- 
scribed in  the  agreement  of  August,  1877,  for  the  use  and 
occupancy  of  the  Spokane  Indians. 

The  Indians  occupied  the  reservation  until  after  the 
Act  of  May  29,  1908,  was  passed  (35  Stat.  458)  directing 
that  the  Secretary  of  the.  Interior  ^ould  cause  allotments 
to  be  made,  imder  the  allotment  laws,  to  all  Indians  having 
tribal  rights  and  belonging  to  the  Spokane  Indian  Reserva- 
tion who  had  not  theretofore  received  allotments,  and 
providing  that  the  (surplus  agricultural  lands  should  be 
oi)ened  for  settlement  and  entry  under  the  homestead 
laws,  and  that  the  net  proceeds  derived  from  the  sale  of 
such  lands  should  be  deposited  in  the  United  States 
Treasury  to  the  credit  of  the  Indians  of  the  Spokane 
Ileservation.  It  was  under  the  provisions  of  this  act  that 
the  decedent  of  the  defendant  in  error  obtained  his  patent. 

This  sununary  of  the  stipulated  facts  points  to  the  in- 
evitable decision  of  the  case. 

The  Commissioner  of  Indian  Affairs,  under  the  direction 
of  the  Secretary  of  the  Interior,  was  charged  with  the 
management  of  all  Indian  affairs  and  matters  arising  out 
of  Indian  relations  (Rev.  Stats.,  §§  441,  463,  2058,  2149), 
and  clearly  he  commissioned  Col.  Watkins  in  advance  to 
treat  with  the  Spokane  tribe  for  the  setting  apart  to  them 
of  a  permanent  reservation  through  an  agreement  such 
as  that  of  August,  1877.  The  plaintiff  m  error  concedes, 
as  it  must,  that  if  the  Secretary  of  the  Interior  approved 
the  action  taken  by  Colonel  ^Wd^kins  prior  to  the  filing 
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of  the  plat  q(  ita  line  on  October  4,  1880|  the  reservation 
must  be  considered  as  lawfully  established  and  the  lands 
thereby  removed  beyond  the  scope  of  the  grant  to  the 
Railroad  Company.  (WUcox  v.  Jackson,  13  Pet.  498, 512; 
Wolsey  V.  Chapman,  101  U.  S-  755,  769;  Wood  v.  Beach, 
156  U.  S.  548;  Untied  States  v.  Midwest  (HI  Co.,  236  U.  S. 
459;  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.  v.  United 
States,  244  U.  S.  351,  357.)  And  reservations  made  by 
heads  of  bureaus,  such  as  the  Commissioner  of  the  Gen- 
eral Land  Office,  or  the  Commissioner  of  Indian  Affairs, 
in  the  administration  of  the  matters  conmdtted  to  thdr 
charge,  stand  upon  the  same  footing  whei^B  the^Becretary 
of  the  Interior  is  informed  of  their  action  and  where  as  in 
this  case,  he  either  expressly  or  tacitly  approves  the  same. 
Spencer  v.  McDougal,  159  IT.  S.  62. 

Such  bemg  the  law^  we  cannot  doubt  that  the  sound 
inference  from  the  stipulated  facts  as  we  have  stated 
them  is  that,  with  full  understanding  of  the  eituation  the 
Secretaiy  of  the  Interior  and  the  Commissioner  of  In- 
dian Affairs  approved  the  action  of  Colonel  Watkins  not 
later,  certainty,  than  the  sending  of  his  report  to  the  Sen- 
ate on  January  23,  1878,  which  was  almost  three  yearsi 
prior  to  the  filing  of  the  railway  comiMUiy's  plat,  and  that 
the  Executive  Order  of  the  President  on  January  18, 1881, 
simp]^  continued  and  gave  formal  sanction  to  what  had 
been  done  before. 

That  the  reservation  was  in  fact  made  and  the  lands 
axdufflvely  devoted  to  the  use  of  the  Indians  from  the 
date  of  the  agreement  of  August,  1877,  is  beyond  con- 
troveny ;  that  no  objection  was  ever  made  by  his  superiors 
to  the  action  taken  by  Colonel  Watkins  is  equally  clear, 
and  to  hold  that,  for  want  of  a  formal  approval  by  the 
Secretary  of  the  Literior,  all  of  the  conduct  of  the  Govem- 
|nent  and  of  the  Indians  in  making  and  rati^^uig  and  in 
good  faith  carrying  out  the  agreement  between  them, 
even  to  the  extent  of  protecting  the  reservation  by  mil- 
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itary  foroes  from  intrusioni  is  without  effect,  would  be  to 
subordinate  the  realities  of  the  situation  to  mere  form, 
for  the  delay  in  the  issuing  of  the  formal  Exeeutive  Order 
of  the  President  under  the  eircumstances  can  be  attributed 
only  to  the  exigencies  of  the  public  busmess;— by  his  rep- 
resentative, the  Secretary  of  the  Interior,  he  had  approved 
die  setting  apart  of  the  lands  to  the  use  of  the  Indians 
almost  three  years  before. 

The  judgment  of  the  Circuit  Court  of  Appeals  will  be 
affirmed  for  the  reason  that  the  Spokane  Indian  Reservar 
tion  was  lawfully  created  prior  to  the  filing  of  the  plat 
of  the  line  of  the  plaintiff  company  on  October  4th,  1880. 

AfpTffi^d. 


CISSNA  f^.  STATE  OF  TENNESSEE. 

EBBOB  TO  THE  SUPBB&CB  COUBT  OF  IHB  ffTA'TB  OF 

TSNNESSBE. 

No.  20.  Argued  November  10,  1016;  restored  to  docket  lor  reai^unent 
December  11,  1016;  reargued  Oetober  9,  1Q»  1017.— Dedded  March  11, 
1018. 

If  the  state  supreme  court  treats  federal  questions  as  necessarily  in- 
volved and  to  reach  its  judgment  necessarily  decides  them  advcni^y 
to  the  plaintiff  in  error,  this  cciut  haii  jurbdicticm  to  review  them» 
although  not  specially  ohaiacterised  aa  federal  questions  1^  the 
plaintiff  in  error  in  the  state  eourta. 

This  court  has  jurisdiction  to  review  a  judgment  of  the  supreme  court 
of  a  State  where  the  issues  as  to  whether  lands  in  question  were 
owned  by  .the  State,  and  whether  they,  and  alleged  trespasses  upon 
them,  were  within  the  State  and  so  within  the  state  court's  jurisdio- 
tion,  were  detersuned  affirmatively  through  a  location  of  the  state 
boundary  baaed  upon  interpretation  of  various  treaties  and  acts  of 
Congress. 

Whether  two  States  of  the  Union,  either  by  long  acquiescence  in  a 
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practical  location  of  their  common  boundary  or  by  agreement  other- 
wise evidenced,  have  changed  the  limite-of  their  juindiction  an  laid 
down  by  the  authority  of  the  general  government  in  treaty  or  statute, 
is  in  ite  nature  a  federal  question. 

Whether  the  state  court  has  correctly  followed  the  rules  of  erosion, 
accretion  or  avulsion  applicaUe  to  interstate  boundary  streams  so  as 
to  give  proper  effect  to  treaties  and  acts  of  Congress  establishing  a 
river  as  an  interstate  boundary,  is  a  question  of  federal  law. 

Upon  the  merits,  whidi  concern  the  location  of  the  boundary  between 
Tennessee  and  Arkansas  in  the  Mississii^  Raver,  this  case  is  de- 
cided upon  the  authority  of  Arkantas  v.  Tenmeatee^  ante,  168. 

119  Tennessee,  47,  reversed. 

Thd  case  is  stated  in  the  opinion. 

Mr.  Caruthera  Ewing  for  plaintiff  in  error. 

Mr.  John  P.  BuUingtan,  with  whom  Mr.  Frank,  M. 
Thompsanf  Attor^iey  General  of  the  State  of  Tennessee, 
was  on  the  briefs,  for  defendant  in  error. 

Me.  Justicb  PrmET  delivered  the  opinion  of  the  ooyrt. 

The  State  of  Tennessee  sued  Cissna  and  others  in  a 
court  of  equity  of  that  State,  setting  up  ownership  by  the 
State  of  that  portion  of  the  dry  lands  lonnerly  a  part  of 
the  bed  of  the  Mississippi  River  which  lay  between  low- 
water  mark  on  the  Tennessee  side  and  the  middle  of  the 
river  as  it  flowed  prior  to  the  change  in  the  channel  made 
in  the  year  1876  by  the  opening  o[  the  Centennial  Cut-off; 
alleging  that  the  d^endant  Cissna  claiming  ownership, 
but  having  none^  and  the  Munde  Pu^  Company  acting 
under  him,  were  eutting  and  reinoving  timber  from  a 
particularly  described  portion  of  those  lands;  and  praying 
for  an  injunction  against  further  ^acts  of  trespass  and 
against  the  removal  of  the  timber  cut,  and  a  recovery  of 
the  value  of  the  timber.  Cissna  pleaded  in  abatemient  that 
the  land  described  in  the  bill,  except  a  small  portion  to 
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which  he  disclahned  title,  was  in  th^  State  of  Arkansas 
and  not  in  the  State  of  Tennessee,  and  hence  that  the 
court  had  no  jurisdiction  over  the  controversy.  His 
codefendant  having  raised  a  sunilar  issue,  the  ^se  came 
on  to  be  heard  before  a  chancellor,  who  sustained  the  pleas 
to  the  jurisdiction  and  ordered  that  the  bill  be  dismissed, 
tipon  appeal,  the  Supreme  Court  of  Tennessee,  disregard- 
iiig  the  form  of  the  pleadings,  treated  the  action  as  brought 
to  recover  the  land  as  well  as  to  stay  waste  in  cutting  and 
removing  timber;  and  deeming  that  the  question  of  juris- 
diction which  depended  upon  the  location  of  the  bound- 
ary line  between  Tennessee  and  Arkansas  and  the  ques- 
tion of  the  right  of  the  former  State  to  recover  the  land 
vrea^  practically  the  same  question,  considered  them 
together.  The  facts  bearing  upon  the  location  of  the 
boundaiy,  recited  in  the  opinion  of  the  court,  were  sub- 
stantially the  same  as  those  upon  which  this  court  passed 
bx  the  boundary  suit  of  Arkansas  v.  Tennessee,  No.  4 
Qriginali  recently  decided,  ante,  158.  The  state  court 
held,  contrary  to  the  rule  laid  down  by  this  court  in  Iowa 
V.  lUinoiSf  147  U.  S.  1,  and  still  adhered  to,  that  the  bound- 
ary line  did  not  follow  the  middle  of  the  channel  of  com- 
merce, but  was  fixed  and  defined  as  ''a  line  along  the^ 
middle  of  the  mail}  channel  of  the  river  equidistant  from 
the  visible  and  permanent  banks  confining  its  waters.'' 
The  court  found  that  the  change  made  in  the  channel  in 
the  year  1876  at  Centennial  Cut-off  was  an  aviilsion,  and 
declared  that  ''the  linuts  of  Tennessee  and  Arkansas, 
their  respective  rights  in  the  abandoned  channel,  and  those 
of  individuals  who  owned  lands  lying  and  abutting  upon* 
it,  all  remamed  as  they  were  before  the  formation  of  thi^ 
new  channel."  But,  not  carrying  this  into  effect,  it  coii- 
cluded  that  at  the  place  where  the  lands  sued  for  are 
situate  the  correct  boundary  between  the  States  was  mid- 
way between  the  banks  of  the  river  as  they  esdsted  in  the 
year  1823  as  shown  by  the  Humphreys  map,  notwith- 
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fiiaading  the  fact  that  between  that  date  and  the  tinib 
of  the  cut-off  the  river  had  gradually  encroached  upon  the 
Tennessee  shore,  to  a  large  extent  m  the  aggregate;  ihe 
court  holdiiig  that  the  effect  of  the  avulsion  was  to  press 
back  the  line  between  the  two  States  so  as  to  restore  to 
Tennessee  what  it  held  before  the  erosions  upon  its  banks. 
And  since  it  appeared  that  complainant  had  sued  only  fw 
the  land  lying  on  the  hither  side  of  the  middle  of  the  chan- 
nel as  it  was  in  1876,  and  therefore  could  not  recover  to 
the  middle  of  the  channel  of  1823,  the  court,  on  remanding 
^e  cause  for  a  hearing  upon  the  answers  of  defendants, 
ordered  that  the  bill  might  be  amended  so  as  to  make  the 
proper  averments  to  enable  the  State  to  recover  junder 
the  principles  laid  down  in  its  opinion.  State  v.  Muncie 
Pulp  Co.,  119  Tennessee,  47, 

Tlxe  cause  was  remanded,  the  pleadings  were  amended, 
and  the  suit  remained  pending  in  the  trial  court,  when  the 
State  of  Arkansas  filed  its  bill  in  this  court  against  the 
State  of  Tennessee  to  settle  the  boundary  line  betweeu 
these  States  along  that  part  of  the  former  bed  of  the 
Mississippi  River  which  was  l^t  dry  as  a  result  of  the 
avxilsion  of  1876,  induding  the  portion  in  dispute  in  the 
present  case;  this  being  the  same  action  above  mentioned 
as  No.  4,  OrigmaL  The  pendency  of  that  action  was 
brought  by  Cissna  to  the  attention  of  the  trial  court  in 
the  present  case,  and  n:iade  the  basis  of  an  application  (or 
a  stay  of  proceedings  until  the  boundary  line  between  the 
States  should  have  been  fixed  and  located  by  this  court 
This  application  was  overruled  and  the  cause  proceeded, 
with  the  result  that  the  chancellor  made  a  decree  against 
Cissna  on  the  merits  in  conformity  with  the  opinion  of 
the  Suprenoe  Court,  subject  however  to  an  acc6unting 
with  respect  to  the  amount  and  value  of  the  timber  cut 
and  removed  during  the  pendency  of  the  suit.  /IJpon 
appeal  to  the  Supreme  Court  this  decrte  was  aflSrmed, 
with  modifications  not  necessary  to  be  mentionedi  that 
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cK)urt  ordered  .tliai  a  writ  cjf  possession  tje  issued  to  place 
tlie  complainant  State  in  posscjssion  of  the  tract  of  land 
in  contriivfiTsy,  and  retained  the  case  for  an  accounting 
rrss[inr;tinK  th<j  value  of  the  tiniljcr.  By  way  of  objection 
to  the  cjntry  of  a  decree  pxmiuant  to  the  accounting  that 
followed,  f/issna  again  cuUled  the  attention  of  the  court 
to  the  lioundary  suit  pending  in  this  court,  and  prayed 
for  a  Ktay  of  procecidings  in  the  suit  against  him  upfm  the 
ground  that  any  dcternunation  by  that  crairt  not  in 
aocordancfi  with  the  determination  of  this  court  would  be 
vcud.  Ilus  objection  was  overruled,  a  final  judgment 
or  deciXKi  wcnt.agaiast  liim  for  upwards  of  $110,000,  and 
t}ie  cause  was  brought  here  by  writ  of  error  under  §  237, 
Judicial  CUhIh  (36  Stat.  115G,  c.  231),  Ixifore  the  amend- 
iiKuit  of  Septembcir  0,  1916,  c.  448,  39  Stat.  726. 

It  was  first  orgufKi  at  the  Octolxsr  Term,  1916,  when,  for 
n^asons  stated  ni  242  U.  S.  195^  it  was  restored  to  the 
d<K;ket,  and  thtm^aftcr  was  heard  at  the  same  time  with 
the  suit  of  Arkanms  v.-  Tennes^iee. 

Our  junsdiclion  is  invoked  upon  the  ground  that  the 
dc!cisiodn  of  Uie  siate  court  of  last  resort  w&s  adverse  to 
tlv!  f(xleral  rights  c>f  plaintiff  in  error  in  two  respects: 
(1)  in  overruling  his  prayer  for  a  stay  of  [H'oceedings  to 
await  the  deU^rmination  of  the  suit  pending  in  this  court 
ii>  .snlile  IhejMiundary  linc^  U^twecn  the  States;  and  (2)  in 
ef  ^ling  to  an  orruiieous  conclusion  upon  ttie  merits  pt  the 
(jucrstion  of  the  proper  location  of  that,  boundary.  We 
iiCfMl  not  {NUis  up(»n  Uu;  first  pointy  since  we  are  of  the 
opinicm  that  we  liave  jurisdiction  on  the  second  ground, 
and  that  the  judgment  under  review  niust  Ix)  reversed. 

The  nicf>rd  does  not  show  that  Cissna  specially  set  up 
m  tlie  stat4^.  (tourts  any  contention  that  the  decision  of  the 
merits  turned  upon  ({uestions  of  federal  law,  except  ai^ 
ibis  may  afipear  by  hifercncc  from  Uie  nature  of  the 
grounds  ujjon  which  thti  dc^cLsion  was  rested.  I3ut  if  the 
Supreme  Court  of  the  State  treated  faleral  questions  as 
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necessarfly  involved  and  decided  them  adversely  to  plain- 
tiff in  error,  and  could  not  otherwise  histve  reached  the 
result  that  it  did  reach,  it  becomes  immaterial  to  consider 
how  they  were  raised.  Miedreich  v.  LaueMtein,  232  U.  S. 
236,  243;  North  Carolina  R.  R.  Co.  v.  Zachary,  232  U.  S. 
248, 257;  MdUinckrodt  Works  v.  St.  Iwia,  238  U.  S.  41, 49. 
The  opinion  of  that  court  (119  Tennessee,  47)  diows 
that  it  treated  the  question  of  jmrisdiction  presented  by 
the  pleas  in  abatement  and  the  question  of  the  title  of 
the  State  of  Tennessee  to  the  lands  in  controversy  as  both 
dependent  upon  the  location  of  the'boimdaiy,  because 
the  State  claimed  the  lands  as  a  sovereign  under  the  same 
treaties  and  acts  of  Congress  by  which  its  western  bound- 
ary was  defined  and  establish^;  and  the  court  held  that 
the  location  of  this  boundaiy  depended  upon  the  inter- 
pretation of  the  Treaty  of  1783  between  the  United  States 
and  Great  Britam  (8  Stat.  SO,  82,  Art.  11),  the  act  of 
cession  from  North  Cardina  to  the  United  States  made  m 
1790  (1  Stat  106,  c.  6),  the  Treaty  of  1795  between  the 
United  States  and  Spain  (8  Stat.  138,  140,  Art.  IV),  the 
A.ct  of  Congress  of  June  1,  1796,  admitting  Tennessee 
into  the  Union  as  a  State  (1  Stat.  491,  c.  47),  the  Louioana 
Purchase  Treaty  of  1803  (8  Stat.  200),  and  the  Act  of 
Congress  of  June  15,  1836,  c.  100,  5  Stat.  50^  admitting 
Arkansas  as  a  State.  Upon  a  conedderation  of  the  Treaty 
of  1783,  which  employed  the  expression  ''middle  of  the 
said  River  Mississippi"  to  define  ihe  western  boundary 
of  the  United  States,  and  interpreting  this  in  view  of  tlM$ 
use  of  the  same  expression  in  the  previous  Treaty  of  1763 
between  Great  Britain,  France,  and  Spain  (3  Jenkinson's 
TVeaticiB,  177),  and  declaring  that  the  treaty  with  Spain, 
which  provided  that  the  western  boundary  of  the  United 
States  should  be  ''in  the  middle  of  the  cluumel  or  bed  of 
the  river,"  was  not  only  an  interpretation  of  the  former 
treaties,  but  superseded  them,  and  construing  tiie  phrase 
''middle  of  the  main  channel,"  employed  in  the  act  ad- 
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mitting  Aricansas^  as  introducing  no  new  meaning,  the 
court  held  that  the  expression  ''mid<Ue  of  the  river/'  by 
true  interpretation,  meant  not  the  middle  of  the  channel 
of  emmnerce,  but  a  line  midway  between  the  visible  and 
fixed  banks  of  the  stream,  and  that  any  general  nde  of 
international  law  to  the  contrary  must  yield  to  the  intrat 
which  the  court  deemed  to  be  expressed  in  flie  treaties 
and  acts  of  Congress  referred  to. 

Since  the  decision  adverse  to  plaintiff  in  error  turned 
so  clearly  and  essentia^  upon  questions  of  federal  law, 
we  have  jtuisdiction  to  review  the  resulting  judgmfent. 
And  as  the  conclusion  reached  by  the  state  court  upon  the 
question  of  interpretation  is  dhrectly  oppoBed  to  that 
reached  by  us  in  ArkoMos  v.  Tennesiee  upon  a  considera- 
tion of  the  same  pertinent  treaties  and  acts  of  Congress, 
we  need  only  Befer  to  our  opinion  in  that  case  for  a  state- 
ment of  the  grounds  upon  which  we  hold  that  the  state 
court  erred. 

Two  additional  eirors  entered  into  the  juc^ment,  00 
intinwtdy  connected  with  the  question  of  interpretation 
as  to  be  inseparable  from  it. 

The  first  of  these  was  a  deckdon  to'tiie  effect  that  the 
question  of  boundary  had  been  settled  by  the  duly  con- 
stituted authorities  of  the  two  States,  by  judicial  decisionB, 
l^dation,  long  acquiescence,  exercise  of  jurisdiction,  and 
other  acts  amounting  to  an  agreement  or  convention  de- 
fining the  limit  between  the  States  to  be  the  line  midway 
between  the  visible  banks  of  the  river.  Obviously,  whether 
two  States  of  the  Union^  either  by  long  acquiescence  in  a 
practical  location  of  their  common  boundary,  or  by  agree- 
ment otherwise  evidenced,  have  definitely  fixed  or  changed 
the  limits  of  their  jtuisdiction  as  laid  down  by  the  author- 
ity of  the  general  Government  in  treaty  or  statute,  is  in 
its  nature  a  federal  question.  We  have  stated  briefly,  in 
Arkansas  v.  Tennessee,  the  reasons  why  we  are  unable  to 
concur  with  the  state  court  in  its  decision  upon  this  point. 
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The  remaining  error  arose  in  the  determination  of  the 
consequences  of  the  avulsion  of  1876.    It  is  a  part  of  the 
law  of  interstate  boundaries,  that  where  a  running  stream 
forms  the  boundary,  if  1^  bed  and  channel  are  changed 
by  the  natural  and  gradual  processes  of  erosion  and  accr^. 
tion,  the  boundaiy  follows  the  varying  course  of  the 
strewn;  while  if  the  stream  Buddenly  leaves  its  old  bed 
and  forms  a  new  one,  the  resulting  change  of  channel 
works  no  change  of  boundary,  which  remains  in  the 
middle  of  the  old  channel  although  no  water  be  flowing 
in  it.    ArkanaoB  v.  Tennessee,  eupra.    A  correct  applicar 
tion  of  this  rule  to  changes  in  the  Mississippi  is  necessary 
in  order  that  i»\)per  effect  may  be  e^ven  to  the  treaties 
and  acts  of  Congress  by  which  that  river  was  established 
as  an  interstate  boundary,  and  hence  this  is  a  question  of 
federal  law.    The  state  court  acknowledged  the  rule  in 
theory,  but  departed  trota  it  in  fact.^  Starting. with  the 
Humphreys  map  as  showing  the  location  of  the  bankf(  of 
the  river  as  they  were  in  1823,  the  date  to  which  the 
earliest  records  related,  and  fiiiding  from  the  evidence  that 
between  that^date  and  the  time  of  the  avulsion  there  had 
been  gradual  erosions  from  the  TSonessee  bank  at  the 
{dace  where  the  land  in  controveray  is  situate,  to  an  ex- 
tent sufficient  in  the  aggregate  to  increase  the  width  of 
the  river  from  a  little  less  than  a  mile  to  between  1^  and 
lyi  miles,  the  court  held  that  the  subsequent  emergence 
of  the  bed  of  the  river  at  this  place,  consequent  upon  the 
avulsion  of  1876,  had  the  effect  of  pressing  back  the  line 
between  the  States  to  the  middle  of  the  old  channel  as  It 
ran  in  1823,. so  as  to  restore  to  Tennessee  what  it  held 
before  the  erosions  firom  its  banks.  This  result  was  reached 
by  grafting  upon,  the  acknowledged  rule  as  to  boundaiy 
streams  an  exception  deduced  from  the  rule  of  the  common 
law  ihait  lands  once  swallowed  by  the  sea,  iif  afterwards 
exposed  by  ii»  recession,  are  restcored  to  the  former  owner 
if  l^y  can  be  identified.    As  we  have  pointied  out  in 
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Arkansas  v.  Tennessee,  it  is  a  misapplication  of  this  doo- 
trine  to  treat  it  as  forming  an  exception  to  the  established 
rule  respeoting  the  effect  of  erosion,  accretion,  and  avul- 
sion upon  the  course  of  a  boundary  stream. 

We  conclude,  therefore,  that  the  court  erred  in  awarding 
to  the  State  of  Tennessee  a  recovery  of  any  land  or  dam- 
ages for  cutting  and  removing  timber  from  any  land 
lying  without  the  limits  of  the  State  as  defined  in  our 
opinion  in  iirJsanaM  v.  reniiew6e,«ttpra,  being  a  line  drawn 
along  the  middle  of  the  main  channel  of  navigation  6t  the 
Mississippi  River  (as  distinguished  from  a  line  midway 
between  the  visible  and  fixed  banks  of  the  stream)  as 
it  was  at  the  time  when  the  current  ceased  to  flow  therein 
as  a  result  of  the  avulsi(»i  of  1876,  and  without  regard 
to  changes  in  the  banks  or  channel  that  had  occunred 
through  the  natural  and  gradual  processes  of  erosion  an^ 
accretion  prior  to  the  avulsdon. 
It  results  that  the  judgment  of  the  state  court  must  be 
Beuersed,  and  the  effuse  remanded  far  further  proceedings 
not  ineonmstent  wWi  this  opinion. 


OETJEN  V.  CENTRAL  LEATHER  COMPANY. 

BRROB  TO  THB  CIRCXnt  CX)URT  OP  HUDSON  COTJNTT,  STATIB 
OP  NEW  JERSEY. 

Nob.  268^  269.    Aigued  January  3,  4,  1918.— ^Decided  Maieh  U,  1918. 

The  ooort  notices  judiciaUy  that  the  GovemmeDt  of  the  United  States 
reoogniied  the  Government  of  Carransa  as  the  de  facto  government 
of  the  Bepttbho  of  Mexico,  on  October  19, 1915,  and  as  the  fie  jmre 
govemiQfiiit  on  August  31, 1917. 

SetMe,  Jthat  the  Hague  Conventions,  in  view  of  th^  terms  and  inter- 
national character,  do  not  apply  to  a  civil  war,  and  that  the  regulo- 
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tiona  annexed  to  the  Convention  of  lfi07  do  not  forbid  mvh  a  mil- 
itary seizure  and  sale  of  private  property  a<?  is  involved  in  this  ca>«o. 

The  conduct  of  our  foreign  relatione  w  committed  by  the  Cimslitii- 
tion  to  the  executive  and  legislative — the  political~departuiont«< 
of  the  Government,  and  the  propriety  of  what  may  be  done  in  Uic 
exercise  of  this  political  power  is  not  subject  to  judicial  inquiry'  or 
decision.. 

Who  is  the  sovereign  dejure  or  defado  of  a  foreign  territory  is  a  political 
question  the  determination  of  which  by  the  political  department*^ 
of  the  Government  conclusively  binds  the  judges. 

When  a  government  which  originates. in  revolution  or  revolt  is  recog- 
nized by.  the  pditical  department  of  our  Government  as  the  dejnre 
government  of  the  countr>'  in  which  it  is  established,  such  recognition 
is  retroactive  in  effect  and  validates  all  the  actions  and  conduct  of 
the  government  so  recognized  from  the  commencement  of  its  exu^t- 
ence. 

Every  sovereign  State  is  bound  to  respect  the  independence  of  eveiy 
other  sovereign  State  and  the  courts  of  one  oountry  will  not  sit  in 
judgment  on  the  acts  of  the  government  ci  another  done  within  its 
own  territory.  Redress  of  grievances  by  reason  of  such  acts  must 
be  obtained  through  tHe  means  open  to  be  availed  of  by  sovereign 
powers  as  between  themselves. 

Hie  ]»inciple  that  the  conduct  of  one  independent  government  eannot 
be  suoceesf  ully  questioned  in  the  courts  of  another  is  as  i^ppUobUe  to 
a  case  involving  the  title  to  property  brought  within  the  custody  of 
a  court  as  to  claims  for  damages  based  upoa  acts  done  in  a  foreign 
oountiy,  for  it  rests  at  last  upon  the  Invest  considerations  of  in- 
ternational comity  and  expediency. 

In  January,  1914,  General  Francisco  Villa,  while  conducting  independ-. 
ent  operations  as  a  duly  oommissidaed  militaiy  commander  6t  the 
Carransa  Government,  which  had  tlusn  made  much  progress  in  its 
revdution  in  Mexico,  levied  a  military  contribution  and,  in  enfordog 
it,  seised  and  sold  some  hides  then  owned  and  possessed  by  a  citiseii 
of  Mexico.  HM,  that  the  act  could  not  be  reexamined  and  modified 
by  a  New  Jersey  court  in  replevin. 

87  N.  J.  L.  552, 704,  affirmed. 

The  cases  are  stated  in  the  opimon. 

Mr.  John  M.  Emight,  with  whom  Mr.  O^car  B.  HauBtan 
and  Mr.  James  D.  Carpenier^  Jr.,  were  on  the  brief,  for 
plaintiff  in  error.   . 
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Mr.  BU  J.  Blair,  with  whom  Mr.  Frank  H.  PlaU  was  on 
the  brief  I  for  defendant  m  error. 

Mb.  JuBfncB  Clabxe  delivered  the  oimiion  of  the  courti 

These  two  cases  involving  the  same  question,  were 
argued  and  will  be  decided  together.  Th^  are  suits  in 
rqrfevin  and  involve  the  tide  to  two  large  consignments 
of  hides,  which  the  plaintiff  in  error  claims^to  own  as 
aiwignee  of  Martinez  &  GomjMuiy,  a  partnership  engaged 
in  business  in  the  city  of  Torieon,  Mexico,  but  which  the 
defendant  in  error  claims  to  own  by  purchase  tram  the 
FJnnegan-Browii'  Company,  a  Texas  corporation,  which 
it  is  alleged  purchased  the  hides  in  Mexico  from  General 
Francisco  Villa,  on  January  3,  1014. 

The  cases  were  commenced  in  a  Circuit  Court  of  New 
Jersey,  in  which  judgments  were  rendered  for  the  defend- 
ants, whidi  were  aflSrmed  by  the  Court  of  Errors  and 
Appeals,  and  they  are  brought  to  this  court  on  the  theory, 
that  the  claim  of  title  to  the  hides  by  the  defendant  in 
enor  is  invalid  because  based  upon  a  purchase  from  Gen- 
eral Villa,  who,  it  is  urged,  confiscated  them  contrary  to 
the  provisions  of  the  Hague  Convention  of  1907  respecting 
the  laws  and  customs  of  war  on  land;  that  the  judgment 
of  the  state  court  denied  to  the  plaintiff  in  error  this  ri^t 
which  he  ''set  up  and  chimed''  under  the  Hague  Conven-- 
tion  or  treaty;  and  that  this  denial  g^ves  him  the  right  of 
revMW  in  this  tourt. 

A  somewhat  detailed  description  wiU  be  necessary  of 
the  political  conditions  in  Mexico  prior  to  and  at  the 
time  of  the  seizure  of  the  property  ih  controversy  by  the 
militaiy  authorities.  It  appears  in  the  record,  and  is  a 
matter  of  general  history,  that  on  Februaiy  23,  1913, 
Madero,  Pleddent  of  the  Republic  of  Mexico,  was  assas- 
sinated; that  immediately  thereafter  General  Huerta 
declared  hunself  Ptovisional  President  of  the  Republic 
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and  took  the  oath  of  office  as  such;  that  on  the  twenty- 
sixth  day  of  March  following  General  Carranza^  who  was 
then  Governor  of  the  State  of  Coahnila;  inaugurated  a 
revolution  against  the  claimed  autibority  of  Huerta  and 
in  a  "Manifesto  addressed  to  the  Mexican  Nation'*  pro- 
claimed* the  organization  of  a  constitutional  government 
under  "The  Plan  of  Guadalupe,"  and  that  civil  war  was 
at  once  entered  upon  between  the  followers  and  forces  of 
the  two  leaders.  When  General  Carranza  assumed  the 
leadership  of  what  were  called  the  Constitutionalist  forces 
he  commisidoned  General  Villa  his  representative,  as 
"Conmiander  of  the  North/'  and  assigned  him  to  an  in* 
dependent  command  in  that  part  of  tJie  country.  Such 
progress  was  msde  by  the  Carranza  farces  that  in  the 
autumn  of  1913  they  were  in  poilitaiy  possession,  as  the 
record  shows,  of  approximately  two-thirds  of  the  area  of 
the  entire  country,  with  the  exception  of  a  few  scattered 
towns  and  cities,  and  after  a  battle  lasting  several  days 
the  City  of  Torreon  in  the  State  of  Coahuila  was  captiired 
by  General  Villa  on  October  1  of  that  yeax.  Immediately 
after  the  capture  of  Torreon,  Villa  proposed  levying  a 
military  contribution  on  the  inhabitants,  for  the  support 
of  his  army)  and  thereupon  influential  citizens,  preferring 
to  provide  the  required  money  by  an  assessment  upon  the 
0(»nmimity  to  having  their  property  forcibly  seized, 
called  together  a  largely  attended  meeting  and,  after 
negotiations  with  General  Villa  as  to  the  amount  to  be 
paid,  an  assessment  was  made  on  the  men  of  property  of 
the  city,  which  was  in  large  part  promptly  paid.  Martinez, 
the  owner  from  whom  the  plaintiff  in  error  claims  title  to 
the  property  involved  in  this  case,  was  a  wealthy  resident 
of  Torreon  and  was  a  dealer  in  hides  in  a  larg^  way. 
Being  an  adherent  of  Huerta,  when  Torteon  was  captured 
Martinez  fled  the  city  and  failed  to  pay  the  assessment 
imposed  upon  him,  and  it  was  to  satisfy  this  assessment 
that,  by  order  of  General  Villa,  the  hides  in  ccoitrover^ 
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urerc  seized  and  cm  January  3,  1914^  were  sold  in  Mexico 
to  the  Finnegaa-Brown  Compaay.  They  were  paid  for 
in  Mexico,  and  were  thereafter  dupped  into  the  United 
States  and  were  replevied,  as  .stated; 

This  court  will  take  judicial  notice  of  the  fact  that,  since 
the  transactioiis  thus  detailed  and  mice  the  trial  of  this 
case  in  the  lower  courts,  the  Govenunent  of  the  United 
States  recognised  the  Government  of  Garranza  as  the  de 
fado  government  of  the  Bepublic  of  Mexico,  on  October  19, 
1915,  and  asikedi  jure  government  on  August  31,  1917. 
Janes  v.  UnitBd  Stales,  137  U.  S-  202;  UnderhiU  v.  Her- 
nandez, 168  U.  S.  250. 

On  tUs  state  of  fact  the  plaintiff  in  error  argues  that  the 
''Regulations"  annexed  to  the  Hague  Convention  of  1907 
''Respecting  Laws  and  Gustoans  of  War  on  Land"  con* 
stitute  a  treaty  between  the  United  States  and  Mexico; 
that  these  "RegulaticHis"  forbid  such  seizure  and  sale  of 
property  to  we  are  considering  in  this  case;  and  that,  there- 
fore, somewhat  vaguely,  no  title  passed  by  the  sale  made 
by  General  Villa  and  the  property  may  be  recovered  by 
the  Mexican  owner  or  his  assignees  when  found  in  this 
country. 

It  would,  perhaps,  be  sufficient  answer  to  this  contra-^ 
tion  to  say  that  the  Hague  Conventions  are  international 
in  character,  deagned  and  adapted  to  regulate  intemar 
tional  warfare,  and  that  they  do  not,  in  terms  or  in  pur- 
pose, apply  to  a  civil  war.  Were  it  otherwise,  however, 
it  mi^t  be  effectively  argued  that  the  dedaration  relied 
upon  that  "private  property  cannot  be  confiscated"  con- 
tained in  Article  46  of  the  Regulations  does  not  have  the 
scope  daimed  for  it,  since  Article  49  provides  that  "money 
contributions  "  .  .  .  '^f  or  the  needs  of  the  army"  may  be 
levied  upon  occupied  territoiy ,  and  Article  52  proyides  that 
'^Requisitions  in  kind  and  services  shall  not  be  demanded 
<  .  .  exc^t  fc^  the  needs  of  the  army  of  occupation," 
and  that  contributioDe  in  kind  shall,  as  far  as  possible,  be 
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paid  for  in  caah,  and  when  not  so  paid  for  a  receipt  shall 
be  given  and  payment  of  the  amount  due  shall  be  made 
as  soon  as  possible.  And  also  fw  the  reason  that  the 
"^^ Convention''  to  which  the  ''Regulations"  are  annexed, 
recognising  the  inecnnplete  character  of  the  results  ar- 
rived at,  expressly  provides  that  until  a  more  complete 
code  is  agreed  upon,  cases  not  provided  for  in  the  ''Regu- 
lations" shall  be  gov^ned  by  the  principles  of  the  law  ci 
nations. 

But,  since  claims  similar  to  the  one  before  us  are  bemg 
made  in  many  cases  in  this  and  in  other  courts,  we  pi^er 
to  place  our  decision  upon  the  application  of  three  cleariy 
settled  principles  of  law  to  the  fiMsts  of  this  case  as  we 
have  stated  them. 

The  conduct  of  the  foreign  rehitions  of  our  Government 
is  committed  by  the  Constitution  to  the  Executive  and 
Legislative— "the  political  "--Departments  of  the  Qbv- 
emment,  and  the  propriety  of  what  may  be  done  in  the 
exercise  of  this  political  power  is  not  subject  to  judicial 
inquiry  or  dedaoQ*  United  StakB  v.  Palmer,  3  Wheat 
610;  Faster  v.  Neiben,  2  Pet.  253,  307, 300;  Garcia  v.  Lee, 
12  Pet.  511,  517,  520;  WiUiama  v.  Suffolk  Ine.  Co.,  13 
Pet.  415,  420;  In  re  Cooper,  143  U.  S*  472,  490.  It  has 
been  specifically  decided  that  "Who  is  the  soverdgn,  de 
jure  or  de  facto,  of  a  territory  is  not  a  judicial,  but  is  a 
political  question,  the  determination  of  which  by  the 
legislative  and  executive  departments  of  any  govern- 
ment conclusive  binds  the  judges,  as  well  as  all  other 
officers,  dtisens  and  subjects  of  that  government.  This 
prindple  has  always  been  upheld  by  this  court,  and  has 
been  affirmed  un<kr  a  great  variety  of  circumstances." 
JoMB  V.  United  States,  137  U.  S.202, 212. 

It  is  also  the  result  of  the  interpretation  l^  this  ooiut 
of  the  principles  of  intemati(mal  law  that  when  a  govern- 
ment which  originates  in  revolution  or  revolt  is  recognised 
by  the  political  department  of  our  gdvemment  as  the  de^ 
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jutre  gQvenunent  of  the  country  in  which  it  is  established^ 
such  recognition  is  retroactive  in  effect  and  validates  all 
the  actions  and  conduct  of  the  government  so  recognized 
from  the  commencement  of  its  existence.  WiUianis  v. 
BruffVy  96  U.  S.  176, 186;  UnderhiU  v.  Hernandez,  168  U.  S. 
250,253.   See  «.  c.  65  Fed.  Rep.  577. 

To  these  principles  we  must  add  that : ' '  Eveiy  sovereign 
State  is  bound  to  respect  the  independence  of  every  other 
sovereign  State,  and  the  courts  of  one  country  will  not 
sit  in  judgment  on  the  acts  of  the  government  of  another 
done  within  its  own  territory.  Redress  of  grievances  by 
reason  of  such  acts  must  be  obtained  through  the  means 
open  to  be  availed  of  by  sovereign  powers  as  between 
themselves."  UnderhiU  v.  Hernandez,  168  U.  S.  250,  253; 
American  Banana  Co.  v.  United  Fruit  Co.,  213  U.  S.  347. 

Applying  these  principles  of  law  to  the  case  at  bar,  we 
have  a  duly  commissioned  military  commander  of  what 
must  be  accepted  as  the  legitimate  government  of  Mexico, 
in  the  progress  of  a  revolution,  and  when  conducting 
active  independent  operations,  seizing  and  selling  in 
Mexico,  as  a  military  conteibution,  the  property  in  con- 
troversy, at  the  time  owned  and  in  die  possession  of  a 
citizen  of  Mexico,  the  assignor  of  the  plaintiff  in  error. 
Plainly  this  was  the  action,  in  Mexico,  of  the  legitimate 
Mexican  govenunent  when  dealing  with  a  Mexican 
citizen,  and,  as  we  have  seen,  for  the  soundest  reasons, 
and  upon  repeated  decisions  of  this  court  such  action  is  not 
subject  to  reexamination  and  modification  by  the  courts 
of  this  cdimtry. 

The  principle  that  the  conduct  of  one  independent 
government  cannot  be  successfully  questioned  in  the 
courts  of  anoth^  is  as  applicabte  to  a  ease  involving  the 
title  to  property  hroue^t  within  t)i9  custody  of  a  court, 
such  as  we  have  here,  as  it  was  held  to  be  to  the  eases  dted, 
in  which  claims  for  damages  were  based  upon  acts  done 
in  a  foreign  country,  for  it  rests  at  last  upon  the  highest 
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considerations  of  international  comity  and  expedienc}'. 
To  permit  the  validity  of  the  acts  of  one  sovereign  State 
to  be  reSxamined  and  perhaps  condemned  by  the  courts 
of  another  would  very  certainly  'imperil  the  amicable 
relations  between  governments  and  vex  the  peace  of  na- 
tions." 

It  is  not  necessary  to  conader,  as  the  New  Jersey  court 
did,  the  validity  of  the  levy  of  the  contribution  made  by 
the  Mexican  commanding  general,  under  rules  of  inter- 
national law  applicable  to  the  situation,  ance  the  subject 
is  not  open  to  reexamination  by  this  or  any  other  Amer- 
ican court. 

The  remedy  of  the  former  owner,  or  of  the  purchaser 
from  him,  of  the  property  in  controversy,  if  either  has  any 
remedy,  must  be  found  in  the  courts  of  Mexico  or  throi^ 
the  diplomatic  agencies  of  the  political  department  of 
our  Government.  The  judgments  of  the  Court  of  Errors 
and  Appeals  of  New  3&sey  must  be 

Affirmed. 


RICAUD  ET  AL.  i;.  AMERICAN  METAL  COMPANY, 

LIMITED. 

CERTIFICATE  FROM  THE  CIRCUTr  COURT  OF  APPEALS  FOR 
THE  FIFTH  CIRCXJIT. 

No.  119.    Submitted  Januaiy  3,  1918.— Decided  March  11,  1918. 

The  requirement  that  a  certificate  from  the  Circuit  Ck)urt  of  Appeals 
flhall  (xmtain  a  "  proper  statement  of  th6  facts  on  wUeh  the  questao&s 
and  proposiiionaof  law  arise/'  (Rule  37)  is  not  ooinplied  witii  by  a 
statement  of  what  k  ''alleged  and  denied"  by  the  parties  m  their 
pleadings,  supplemented  by  a  statement  that  there  was  evidence 
tending  to  establish  the  facts  as  claimed  by  each  party;  nor  should 
the  questions  be  based  upon  an  "assumed?  statement  of  facts. 
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Facts  mq>plied  b;  iudidal  notice  may  enable  the  court  to  answer  ques- 
tions from  the  Court  of  Appeals^  where  otherwise  the  insufSciency  of 
the  certificate  would  necessitate  its  return  to  "that  court. 

A  Mil  in  the  District  Court  for  the  Western  District  of  Texas,  besides 
showing  diverse  dtisenship,  alleged  that  certain  personal  property 
of  the  r  ^  aintiff  had  been  f  oreibly  taken  tnw^  its  possession  in  Mesdco 
by  unknown  poisons^  was  consigned  to  one  of  the  defendants  at 
£3  Paso,  and  was  in  a  bonded  warehouse  there  in  the  possesmon  of 
another  defendant,  as  Collector  of  Customs,  who,  unless  restramed  as 
prayed,  would  deliver  it  to  the  other  defendants.  Hdd,  that  the 
cae^  as  thus  stated,  was  wlihin  the  jufisdietfam  ol  the  IKstrict  Co^ 
and  that  the  facts,,  not  mentfaned  m  the  bill,  that  the  property  had 
•been  seiiedi  condemned  and  soU  for  war  purposes  by  the  Canstiti^ 
tkmalist  forces  in  revohitaon  m  Mexico,  acting  under  authority  of 
General  Carransa,  whose  government  was  later  recognised  by  the 
United  States,  did  not  deprive  the  courts  of  jurisdiction  to  adjuiUoate 
upon  tte  validity  of  the  title  thus  acquired,  thou|^  in  exercising  the 
jurisAetion  the  aetion  of  the  Meadban  autiioritiee  must  necessarily 
beaeeepted  as  a  nde  of  dedskxn.  Oef^en  v.  Crnital  Leather  Co.t 
ank^  207. 

The  fact  that  property  sdsed  and  sold  by  the  authorities  of  a  foreign 
government  belonged  to  an  American  dtisen,  not  residing  in  tl^e 
forogn  country  at  the  time,  does  not  empower  a  court  of  tills  country 
to  leCKamine  and  modify  thrir  action. 

Ths  caae  is  stated  in  the  opmion. 

Mr.  F.  E.  Hunter  and  Mr.  R.  B.  Redic  for  Ricaud  el  al. 

Mr.  R.  C.  Walshe,  Mr.  U.  S.  Ooen,  Mr.  Julius  Goldman 
and  Mr.  Julian  B.  Beaty  for  American  Metal  Co.,  Ltd. 

Mr.  Charles  D.Haifty  Mr.  Clyde  C.Dawsmaiid  Mr.  Fre^ 
R.  Wrightf  by  leave  of  court,  filed  a  brief  as  amidcurice. 

Mb.  JIJ0TIGB  Ci^uucs  deliveted  the  cq^iinion  of  the  court. 

In.thk  suit  in  equity,  commenced  in  the  United  States 
District  Court  for  the  Western  pistrict  of  Texas,  the  plain- 
tiff in  that  court  claims  to  be  the  owner  of  and  entiUed  to  a 
large  consignment  of  Ig^  bullion  held  in  bond  by  the 
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Collector  of  Customs  at  El  Paso,  Texas.  An  injunction 
was  granted  restraining  the  Collector  until  further  order 
from  delivering  the  bullion  to  either  of  the  other  def wd- 
ants. 

Barlow,  one  of  the  defendants  in  the  District  Court, 
claims  to  be  the  owner  of  the  property  by  purchase  from 
the  defendant  Ricaud,  who  it  is  claimed  purchased  it 
from  General  Perqnray  who  in  the  year  1913  was  the  com- 
mander of  a  brigade  of  the  Constitutionalist  Army  of 
Mexico  of  which  Venustiano  Carransa  was  then  First 
Chief. 

It  is  not  seriously  disputed  that  General  Pereyra,  in  his 
capacity  as  a  commanding  officer,  in  September,  1913, 
demanded  this  bullion  from  the  Penoles  Mining  Com- 
pany, a  Mexican  corporation  doing  business  at  BermejiUo, 
Mexico;  that  when  it  was  delivered  to  him  he  gave  a 
receipt  which  contains  a  promise  to  pay  for  it  ''on  the 
triumph  of  the  revolution  or  the  establii^mient  of  a  l^ai 
government";  that  Pereyra  sold  the  bullion  to  defendant 
Ricaud,  who  sold  it  to  the  defendant  Barlow;  that  the 
proceeds  of  the  sale  were  devoted  to  the  purchase  of  arms, 
ammunition,  food  and  clothing  for  Pereyra's  troops,  and 
that  Pereyra  in  the  transaction  represented  and  acted  for 
the  Government  of  General  Carranza,  which  has  since 
been  recognized  by  the  United  States  Government  as  the 
(2e  jure  Government  of  Mexico. 

The  plaintiff,  appellee  here,  claims  to  have  purchased 
the  bullion  from  the  Penoles  Mining  Company  in  June, 
1913. 

The  District  Court  rendered  a  decree  iil  favor  of  the 
plaintiff  from  which  defendants  appealed  to  the  Qrcuit 
Court  of  Appeals  for  the  Fifth  Circuit,  and  that  court 
certifies  three  questions  as  to  which  it  dedres  the  instruc- 
tion of  this  court. 

The  sufficiency  of  the  certificate  of  the  Circuit  Court  of 
Appeals  is  challenged  at  the  threshold. 
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Theri  ii  no  denying  that  there  is  much  of  merit  in  the 
objeofeion  to  the  form  of  this  eertifieate,  including  the 
loon  of  the  questions,  for  the  reason  that  the  oertificatei 
mslead  of  containing  a  '^proper  statement  of  the  facts  on 
ykbkh  ibe  questions  and  poropositions  of  law  arise/'  as  is 
required  by  Rule  37  of  this  court>  contains  a  statement  of 
what  is  '^alleged  and  denied"  by  the  parties  plaintiff  and 
defendant  in  their  pleadings,  with  the  additional  state- 
ment that  there  was  evidence  ''tending  to  establish  the 
facts  as  daimed  by  each  party/'  but  without  any  finding 
idiatever  as  to  what  the  evidence  showed  the  facts  to  be, 
and  the  first  question,  on  which  the  other  two  depend, 
18  in  tennd  based  entire^  on  an  ''assumed"  statement  of 
facts. 

If  this  certifioate  had  not  been  supplemented  by  the 
recognition  by  the  United  States  Government  of  the 
Govenoment  of  Cariansa,  first  as  the  de  facto,  and  later 
as  the  dejiare  Govmnment  of  Mexico,  of  which  facts  this 
oourt  will  take  judicial  notice,  {Janes  v.  United  States, 
137  V.  8.  202;  UnderhiU  v.  Hernandez,  168  U.  S.  250) 
it  would  be  our  duty  to  dechure  the  certificate  insufficient 
and  to  return  it  to  the  Circuit  Court  of  Appeals  without 
answering  the  questions.  Cincinnati,  Hamilton  &  Dayton 
R.  B.  Co.  V.  McKeen,  149  U.  S.  250;  Graver  v.  Faurot,  162 
U.  S.  435;  Cross  v.  Evans,  167  U.  S.  60;  Stratton's  Ind^ 
pendenee  v.  Houhert,  231 U.  S.  399, 422. 

But  this  recognition  of  the  govomnent  under  which 
General  FereyA  was  acting,  as  the  legitimate  Govern- 
ment of  Mexico,  makes  the  answers  to  the  questions  so 
eertain  and  its  effect  i^n  the  case  is  so  clear,  that,  for 
the  purpose  of  making  an  end  of  the  litigation,  we  will 
proceed  to  answer  the  questions. 

The  first  question  is: 

'^L  Aasuxping  that  the  bullion  in  suit  was  seised,  con- 
demned, and  sold  for  war  supplies  by  the  Constitutionalist 
forces  in  revolution  in  Menoo,  acting  under  authority 
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from  General  Cairanza,  claiming  to  be  the  Fkxyvisional 
Plresident  of  the  Republic  of  Mexico,  had  the  DiBtrict 
Comt  of  the  Western  District  of  Texas,  into  winch  the 
said  bullion  had  been  imported  from  Mesdco,  jurisdiction 
to  try  and  adjudge  as  to  the  validity  of  the  title  acquired 
by  and  through  the  said  seizure/ appropriation,  and  sale 
hy  the  Carranza  forces  as  against  an  American  citiim 
claiming  ownership  of  the  said  bullion  jxrior  to  its 
seizure?** 

There  can  be  no  doubt  that  the  required  diversity  of 
citizenship  to  give  the  District  Court  jurisdiction  of  the 
case  was  stated  in  the  petition  for  injunction.  The  certif- 
icate shows  that  it  was  alleged  in  the  petition  that  the 
bullion  was  the  property  of  tHe  plaiiitiff  and  that  it  had 
been  forcibly  taken  from  its  possessicm  in  Mexico  by  un- 
known persons  but  without  any  reference  being  made  to  a 
state  of  war  prevailing  therein  at  the  time;  that  it  was 
consigned  to  defendant  Barlow  at  El  Paso,  Texas,  and 
was  in  a  bonded  warehouse  in  the  possession  of  the  de* 
fendant  Cobb>  a^  Collector  of  Customs,  who,  unless  re- 
strained by  the  court,  would  deliver  it  to  the  other  de* 
fendants. 

This  form  of  petition  brought  the  case  within  the  juris* 
diction  of  th6  District  Court  {United  States  v.  Atredando^ 
6  Pet.  691,  709;  Grignan's  Lessee  v.  Astar,  2  How.  319; 
Minnesota  Co.  v.  St.  Paid  Co.,  2  Wall.  609,  632),  and  the 
question  is,  whether  the  circiunstance  that  the  bullion 
was  seized,  condemn^  and  sold  under  the  conditions 
stated  in  the  question  deprived  the  court  of  jurisdiction 
to  go  forward  and  adjud^  as  to  the  validity  of  the  titie 
acquired  by  the  seizure  and  sale  by  the  Carranza  forces. 

The  answer  which  should  be  given  to  this  question  has 
been  rendered  not  doubtful  by  the  fact  ihat»  as  we  have 
said,  the  revolution  inaugurated  by  General  Ganranza 
against  General  Huerta  prdv^  succeflsful  and  the  gcnr^ 
eminent  established  by  him  has  been  leoogniied  by  4iie 
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political  department  of  our  Govenunent  ais  the  (fe  facto 
and  litter  as  the  de  jure  Government  of  Mexico,  which 
decision  binds  the  judges  as  well  as  all  other  officers  and 
citizens  of  the  Government.  United  Stales  v.  Palmery  3 
Wheat.  610;  In  t&  Cooper,  143  XJ.  S.  472;  Jones  v.  United 
States,  137  XT-  S.  202.  This  recognition  is  retit>active  In 
effect  and  validates  all  ihe  actions  of  the  Carranza  Govern- 
ment from  the  commencement  of  its  existence  (WtJUains 
V.  Bruffy,  96  V.  8.  176,  186;  Underhitt  v.  Hernandez,  168 
U.  S.  250,  253),  and  the  action  of  General  Perejnra  com- 
plained of  must  therefore  be  r<^arded  as  the  action,  in 
time  of  civil  war,  of  a  duty  commissioned  general  of  the 
legitimate  Government  of  Mexico. 

It  is  settled  that  the  courts  will  take  judicial  notice  of 
such  recognition,  as  we  have  here^  of  ti&e  Cairanza  Gov^ 
emment,  by  the  political  deparfoient  of  our  Government 
{Jcmes  V.  United  States,  137  U.  S.  202),  and  that  the  courts 
of  one  independent  government  will  not  sit  in  judgment 
on  the  validity  of  the  acts  of  another  done  withhi  its  own 
territory  (UnderhiU  v.  Hernandez,  168  U.  S*  250,  253;. 
American  Banana  Co.  v.  United  Fruit  Co.,  213  U.  S.  347; 
Oetjen  v.  Cental  Leaffter  Co.,  ante,  207).  This  last  rule, 
however,  does  not  deprive  the  courts  of  jurisdiction  once 
acquired  over,  a  case.  It  requires  only  that,  when  it  is 
made  to  appear  that  the  foreign  government  has  acted  in 
a  given  way  on  the  subject-matter  of  the  litigation,  the 
details  of  such  action  or  the  merit  of  the'  result  cannot  be 
questioned  but  must  be  accepted  by  our  courts  as  a  rule 
for  their  decision.  To  accept  a  lading  authority  and  to 
decide  accordingly  \s  not  a  surrender  or  abandonment  of 
jurisdiction  but  is  an  exercise  of  it.  It  results  that  the 
title  to  the  property  in  this  case  mxist  be  determined  by 
the  result,  of  the  action  taken  by  the  military  authorities 
of  Mexico  and  that  giving  effect  to  this  rule  is  an  exercise 
of  jurisdiction  which  requires  that  the  first  question  be 
angered  in  the  affirmative.  j 
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The  aeoond  question  reads: 

''II.  If  [Uie  first  question  is  qiiswered  in  the  affirm 
does  the  subsequent  recognition  hy  the  United  States 
Government  of  Cairansa  as  the  legitimate  Presidait  of 
the  Republic  of  Menco  and  his  govomment  as  the  only 
Intimate  government  of  the  Republic  of  Mexico  dejoive 
this  court  of  jurisdiction  on  this  appeal  to  decide  and 
adjudge  the  case  on  its  merits?" 

Our  answer  to  the  first  requires  a  negative  answer  to 
this  second  question* 

The  third  question  reads: 

''til.  If  question  two  is  answered  in  the  negative,  did 
the  seizure^  condemnation,  and  sale  of  the  bullion  in  the 
manner  and  for  the  purposes  stated  to  be  assumed  in 
question  one  have  the  effect  of  divesting  the  title  to  or 
ownership  of  it  of  a  certain  citizen  of  the  United  States 
of  America  not  in  or  a  resident  of  Mexico  wh^  such  seizure 
and  condemnation  occurred?" 

The  answer  to  this  question  must  be  in  tne  affirmative 
for  the  reasons  given  and  upon  the  authorities  cited  in 
the  opinion  recently  announced  in  cases  Nos.  268  and  269, 
Oetjen  v.  Central  Leather  Co.  The  fact  that  the  title  to  the 
property  in  controversy  may  have  been  in  an  American 
citizen,  who  was  not  in  or  a  resident  of  Mexico  at  the  time 
it  wi^  seized  for  military  purposes  by  the  legitimate 
Government  of  Mexico,  does  not  affect  the  rule  of  law  that 
the  act  within  its  own  boundaries  of  one  sovereign  State 
cannot  become  the  subject  of  reexamination  and  modifica- 
tion in  the  courts  of  another.  Such  action,  when  shown  to 
have  been  taken,  becomes,  as  we  have  said,  a  fUle  of  deci- 
sion for  the  courts  of  this  country.  Whatever  rights  such 
an  American  citizen  may  have  can  be  asserted  only  throu^ 
the  courts  of  Mexico  or  through  the  political  deportments 
of  our  Government.  The  first  and  third  questions  will  be 
answered  in  the  affirmative  and  the  second  in  the  negati\ne. 

And  U  is  80  ordered. 
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STADELMAN  ET  AL.  v.  MINER  ET  ALJ 

ERBOB  TO  THE  SUPBEME  COUBT  OF  tBE  STATE  OF  OBEQON. 

No.  644.    Petition  for  rehearing.    Leave  to  file  granted,  petition  allowed 
and  fonner  dismiasal  vacated  March  18, 1018. 

The  caae  havfaig  heen  dianiaaed  for  want  of  a  federal  qneetaon,  the 
court  gnoits  leave  to  file,  and  treats  as  filed,  a  petitioD  for  rehearing 
and  oidesB  that  the  case  stand  for  consideration  on  the  prior  sub- 
mission, the  fact  that  a  federal  question  was  raised  and  decided  on  a 
fonner  hearing  in  the  state  court  being  shown  by  the  oflScial  report  of 
its  opinion  and  the  failure  of  counsel  to  include  that  opinion  in  the 
reeoid,  as  should  have  been  done,  or  to  refer  to  the  dedflkm  in  their 
briefs  end  avfuments,  bdng  due  to  exeusable  inadvertence. 

Mr.  John  M.  Oearin  and  Mr.  Harry  0.  Hay,  for  plauh 
tiffs  in  mat,  in  support  of  the  petitian. 

Memor^oidum  opinion  by  direction  of  the  eourti  by  Mb. 
Chief  Justice  Wqite. 

There  being  nothing  in  the  record  to  establieh  that  the 
federal  question  relied  upon  was  raised,  considered  or  de- 
dded  below,  and  indeed  it  appearing  so  far  as  the  record 
18  concerned  that  the  federal  questi<to  was  for  the  first 
time  stated  in  the  assignments  made  for  the  purpose  of 
the  writ  of  error  from  this  court,  the  case  was  dismissed 
for  want  of  jurisdiction  upon  authorities  died.  245  U. 
S.  636.  On  it&B  application  it  is  stated  that  in  a  previous 
hearing  of  the  case  in  the  court  below  the  federal  ques- 
tion relied  uix>n  in  this  court  was  pressed  and  more- 
over was  expiesdy  decided,  reference  being  made  to  the 
opinion  so  showing  reported  in  83  Oregon,  351.  The  ap- 
plication for  leave  prays  that  the  clerk  below  be  directed 

'See  post,  544. 
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to  certify  the  dpinion  as  part  of  the  record  and  thus 
correct  the  inadvertence  in  not  having  previously  in- 
cluded it  and  the  oversight  of  counsel  in  not  ha\ing  re- 
feired  to  it  in  their  briefs  oKarguments  as  affording  in 
this  court  the  basis  of  authority  to  review. 

As  the  opinion  referred  to  establishes  that  the  fed- 
eral question  was  considered  and  decided  and  as  that  opin- 
ion shotdd  have  properly  been  included  in  the  record, 
it  follows  that  if  the  mistake  of  the  parties  i^  failing  to 
include  or  refer  to  it.  be  overlooked  abd  corrected, 
which  we  think  should  be  done,  it  would  result  also 
that  the  ground  upon  which  the  order  of  dismissal  was 
made  would  be  without  foundation  and  therefore  should 
be  set  aside.  To  that  end  leave  to  file  the  petition  is 
granted  and,  acting  upop  it  as  filed,  our  former  judgment 
of  dismissal  will  be  set  aside  and  the  case  will  stand  for 
consideration  under  the  prior  submisaon.  Moreover, 
for  the  purpose  of  dispoong  of  the  cause,  thexofrinion  of 
the  court  below  rendered  on  the  previous  hearing  will  be 
considered  as  part  of  the  record  without  further  formal 
order  to  the  court  below  to  supply  the  same. 

And  it  is  90  ordered. 


ROCK  SPRING  DISTILLING  COMPANY  ET  AL.  v. 
W.  A.  GAINES  &  COMPANY. 

CEBTIORARI  TO  THB  CmCUIT  GOUBT^  OF  APPEALS  FOB  THB 

c 

SIXTH  CIBCX7IT. 

No.  S».  Aigued  Jwuiaiy  31,  FebnMtiy  1, 1918.— Deoided  Marah  ia«  1913. 

Under  the  common  law  and  the  federal  re^ration  statute  (February 
20,  1905,  c;  592,  33  Stat.  724)  a  trademark  for  one  variety  of  goods 
mcludes  other  varieties  of  the  same  i^)ecie8. 

An  adjudication  that,  as  against  B,  A  is  entitled,  by  prior  appropria- 
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laon,  to  UBeatmdemaikon  "  blended  "irbisk^,  pfotacte  A,  as  against 
B,  in  its  use  on  "straigjit"  wUuakey. 

G,  claoning  a  trademark  by  prior  adoption  and  use  and  by  repstration 
under  the  Act  of  February  20,  1905,  supra,  in  connection  with  the 
manufacture  in  Kentucky  and  extensive  sale  of  "straight"  whiskies, 
sued  R  to  enjoin  the  use  of  the  mark  on  ''straight''  whiskey  man- 
ufactured in  that  State.  R,  claiming  to  be  acting  as  the  agent  of  H, 
set  up  in  bar  a  decree  of  the  Circuit  Court  in  Missouri,  directed  by 
the  Circuit  Court  of  Ajqaeals,  dismissing  the  bill  in  a  fonner  suit. 
brought  by  G  against  the  predecessors  of  H  to  enjoin  them  from 
using  the  same  mark  on  "blended''  whiskey,  which  they  had  been 
producing  and  selling  under  it,  m  a  lunited  way,  at  St.  Louis.  HM, 
reviewing  the  pleadmgs  in  the  fonner  case  and  the  findings  and  con- 
clusions of  the  Circuit  Court  of  Appeals  as  displayed  in  its  opinion, 
(1)  that  the  issues  as  to  the  common-law  right  were  the  same  in 
both  cases;  (2)  that  the  fonner  decree  established  against  G,  in  favor 
ol  the  predecessors  of  H,  a  title  by  prior  appropriation,  and  not 
merely  a  defensive  right  lunited  to  the  type  of  whisky  ("blended") 
they  were  selling  and  to  the  volume  and  tenitorial  extent  of  thdr 
trade  m  it  when  the  fonner  bill  was  filed;  (3)  that  this  adjudication 
enured  to  R  by  privity  and  (4)  baired  the  subsequent  suit,  notwith- 
standing the  latter  related  to  whiskey  of  another  type — "straight" 
whi^ey, — and  notwithstanding  the  subsequent  registration  of  the 
trademaric  by  the  plaintiff  for  "straight''  whiskey  under  the  federal 
act. 

226  Fed.  Rep.  531,  reversed. 

This  is  a  bill  in  equity  brought  by  the  Gaines  Company 
against  the  Roick  Spring  Company  to  restrain  the  latter 
from  using  the  trademark  of  the  former.  The  trade- 
mark is  registered  and  is  employed  by  the  Gaines  Com- 
pany to  designate  a  brand  of  strai^t  rye  or  straight 
lM)urbon  whiskey  manufactured  by  that  company. 

The  following  are  the  facts  of  the  bill,  stated  narra- 
tively: The  Gaines  Company  is  the  owner  of  a  whiskey 
distillery  in  Woodford  County,  Kentucky,  known  and 
named  as  the  Old  Crow  Distillery.  It  is  the  only  one  in 
the  State  that  is  or  ever  has  been  designated  by  the  name 
of ''Crow"  or ''Old  Crow." 

Its  product  has  been  at  all  of  the  times  mentioned  in 
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the  hill  stnii^t  lye  and  stni^t  hourbon  whiskey  and 
to  it  there  has  at  all  times  been  applied  the  trademarlc 
consisting  of  the  words  '^Old  Crow''  by  being  imprinted 
or  branded  on  the  wooden  box  contaming  the  whiskey 
and  imprinted  upon  labels  affixed  to  bottles  containing 
the  whiskey.  The  trademark  is  now  and  for  many 
years  past  has  been  used  by  the  company  and  its  prede- 
cessors in  commerce  among  the  States. 

On  February  26,  1009,  it  filed  m  the  Patent  Office, 
in  pursuance  of  the  Act  of  February  20,  1905,  33  Stat. 
724,  in  due  form  and  under  the  conditions  required,  lan 
application  for  registration  of  the  trademark  and  a  cer- 
tificate of  registration  for  the  same  was  duly  issued  and 
for  many  years  past  has  been  used  by  the  company  as 
a  trademark  for  its  straight  lye  and  straight  bowbon 
whiskey* 

The  Gaines  Company,  availing  itself  of  certain  acts 
of  Congress,  began  and  has  ever  since  maintained  the 
bottling  of  the  '^Old  Crow"  in  bond  and  it  was  then  and 
has  ever  since  remained  the  only  ''Old  Crow"  whiskey 
bottled  in  bond  and  has  an  extensive  sale  throughout 
the  United  States  and  in  foreign  countries;  and  when  so 
bottled  in  bond  it  is  known  as  and  called  ''Old  Crow 
Bottled  in  Bond/'  is  so  marked,  and  commands  a  high 
price. 

The  Rock  Spring  Company  is  a  corporation,  has  a 
distillery  in  the  county  of  Daviess,  Kentucky,  and  is 
the  owner  of  a  distillery  situated  therein  known  as  Dis- 
tilleiy  No.  18,  operated  by  Silas  Roeenfield,  one  of  the 
dd^endants. 

The  Rock  Spring  Cmnpany,  in  fraud  of  the  Gaines 
Company's  rights  and  in  infringement  of  its  trademark, 
made  or  caused  to  be  made  and  sold  or  caused  to  be 
sold  in  Kentucky  a  certain  spurious  straight  bourbon 
whiskey,  not  the  product  of  the  Gaines  Company,  and 
branded  the  same  with  the  words  "Cel^rated  Old  Crow 
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Whisky  Bottled  in  Bond/'  have  caused  the  eame  to 
be  botlled  in  bond,  have  applied  to  the  labeb  theraon 
the  words  ^'(Hd  Crow"  in  script  type,  and  have  caused 
the  same  to  be  sold  and  transported  in  interstate  com- 
merce, and  this  with  the  intent  to  mislead  and  decdve 
the  public,  and  are  ddng  so  and  will  continue  to  do  so 
unless  restrained. 

An  injunction  is  prayed  and  an  accounting. 

Demurrers  were  filed  by  the  Rock  Spring  Company 
and  itosenfield,  which  were  overruled,  and  th^  then 
answered,  {heading  a  prior  adjudication  based  upon  the 
following  alleged  Ifac^:  A  suit  was  farouf^t  in  the  Ui^ted 
States  Circuit  Couk;lyfor  the  eastern  division  o^ 
District  of  Missouri,)  by  W.  A.  Gaines  ft  Company  against 
Abraham  M.  fl[elhnan  and  Mcnits  Hellman  charging 
infringement  of  4he  trademark  and  unfair  competition* 
The  bill  was  sulkequently  amended  making  Max  Kabi, 
administrator,  with  will  annexed,  of  the  estate  of  Abra- 
ham M.  Hellman,  deceased,  a  party  to  the  suit.  Upon 
the  issues  framed  a  decree  was  entered  in  favor  of  the 
comphiinants,  an  iniunction  granted  and  an  account- 
ing ordered. 

The  decree  was  reversed  by  the  United  States  Cir^ 
cuit  Court  of  Appeals  for  the  Eighth  Cnrcuit  with  di- 
rections to  dismiss  the  bill  on  the  ground  that  the  evi- 
dence cleariy  showed  that  the  piedeceesors  in  business 
of  the  appeUants  therein  had  adopted  the  words  ''Ok! 
Crow''  as  a  trademark  for  whiskey  as  early  as  the  year 
1863,  and  the  evidence  failed  to  show  that  the  predecessors 
of  the  Gaines  Company  had  used  the  words  as  a  trade- 
mark prior  to  the  year  1870. 

A  petition  for  certiorari  to  review  the  decision  was 
denied  by  the  Supreme  Court  of  the  United  States.  . 

Other  proceedings  were  had  in  the  suit  pending  its 
appeal  and  afterward.  The  suit,  however,  was  finally 
dismissed  on  the  merits  because  of  the  decision  of  the 
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Court  of  Appeals  and  the  action  of  the  Supreme  Court 
of  the  United  States. 

Defendants  are  in  privity  with  the  parties  recover- 
ing undar  those  decisions  and  decrees  and  are  manufactur- 
ing whiskey  under  contracts  of  agency  from  them  or  their 
successors  and  neither  have  nor  claim  any  right  except 
throuf^  such  contract. 

The  Hellman  Distilling  Company  filed  a  petition  to  Ix^ 
p^mitted  to  intervenCi  which  was  denied.  179  Fed. 
Rep.  544. 

After  hearing,  a  decree  was  enteied  sustaining  the 
plea  of  former  adjudication  based  on  the  decree  of  the 
Circuit  Court  for  the  Eastern  District  of  Missoiui,  and 
accordingly  and  for  that  reason  the  bill  of  complaint, 
so  far  as  it  souf^t  relief  for  any  infringement  of  the  trade- 
mark "Old  Crow''  in  connection  with  its  use  on  whiskey, 
was  dismissed.  And  it  was  further  decreed  that  the  regis- 
tration of  the  trademark  July  20,  1909,  could  not  and  did 
not  invalidate  or  nullify  the  estoppel.    202  Fed.  Rep.  989. 

The  decree  was  reversed  by  the  Circuit  Court  of  Ap- 
peals (226  Fed.  Rep.  531,)  and  thereupon  this  certio- 
rari was  applied  for  and  allowed. 

Mr.  Luiher  Ely  Smith,  with  whom  Mr.  W.  T.  Mis  was 
on  the  briefSy  for  petitioners. 

Mr.  Edmund  F.  Txabue  and  Mr.  James  L.  Hopkins^ 
with  whom  Mr.  Daniel  W.  Lindsey  was  on  the  brief,  for 
respondent. 

Mr.  Justice  McKenna,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 

The  decree  of  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Missouri,  directed  by  the  decision  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit, 
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is  pleaded  in  bar,  and  whether  it  is  such  depends  upon 
the  issues  that  were  made  or  passed  upon  in  those 
courts. 

The  bill  of  complaint  in  the  case  alleged  that  in  1835 
one  James  Crow  (he  is  the  James  Crow  of  this  suit)  in- 
vented and  formulated  a  novel  process  for  the  produc- 
tion of  whiskey  which  he  did  not  patent  or  seek  to  patent 
but  kept  for  his  own  use  until  his  death  in  1855. 

During  all  of  the  time  after  1835  the  whiskey  so  pro- 
duced was  known  and  styled  as  "Old  Crow**  whiskey 
and  the  designation  was  adopted  and  used  as  a  trademark. 

After  t^e  death  of  Crow  one  William  F.  Mitchell,  to 
whom  Crow  had  communicated  his  secret  process,  con- 
tinued the  distillation  so  designated,  and  in  1867  a  part- 
nership, styled  Gaines,  Berry  &  Co.,  obtained  posses- 
sion of  the  distillery  wherein  the  whiskey  distilled  by 
the  indicated  process  continued  to  be  produced  by  the 
same  process  until  the  partnership  was  succeeded  by  W. 
A.  Gaines  &  Co.,  and  the  latter  company  succeeded  also 
to  all  of  the  partnership  assets  of  the  other  and  continued 
to  produce  the  whiskey  until  the  incorporation  of  the  com- 
plainant, when  all  these  assets  were  acquired  by  it. 

When  the  nanpie  "Old  Crow*'  was  applied  by  Crow,  it 
was  a  valid  trademark,  and  since  its  adoption  it  has  al- 
ways been  applied  to  the  whiskey  produced  by  the  in- 
dicated secret  process,  and  since  that  time  has  indi- 
cated to  the  public  whiskey  distilled  on  Glenn's  Creek,  in 
Woodford  County,  Kentucky,  and  nowhere  else. 
'  Complainant  caused  the  same  to  be  roistered  in  the 
Patent  Office  imder  the  provisions  of  the  act  of  Con- 
gress so  providing.  The  value  of  the  trademark  is 
$500,000  and  an  integral  part  of  the  feood'  will  of  com- 
plainant's business,  and  the  whiskey  is  of  greater  value 
than  any  other  of  equal  age. 

Since  January,  1903,  the  defendants,  in  violation  of 
complainant's  ri^ts  and  good  wiD,  have  made  or  caused  to 
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to  be  made  and  add  in  the'  City  pf  St.  Louis  a  certain 
spirituous  or  alcoholic  fluid  not  made  under  complain- 
ant's process  and  have  labeled  it  with  the  words  ''Old 
Crow''  without  license  from  the  complainant  and  against 
its  consent.  Such  unlawful  use  will  greatly  lessen  the 
value  of  complainant's  business  and  good  will,  and  com- 
plainant is  without  adequate  remedy  at  law. 

There  was  the  usual  prayer  for  an  accounting  and  an 
injunction. 

There  was  a  supplemental  bill  to  the  same  ieffect,  but 
ohaiging  that  A,  M.  Helhnan  &  Co.  had  become  the 
successcMn  of  the  original  <3ef^ndant8  and  had  ccmtinued 
the  acts  all^^  in  the  original  bill. 

To  the  bill  the  d^endants  answered,  with  denials, 
and  alleged  the  use  of  the  words ''Crow," ''Old  Crow" 
and  "J.  W.  Crow"  in  connection  with  liieir  own  busi- 
ness upon  packages  of  whiskey  and  in  their  and  their 
predecessor's  business  from  1863  and  prior  thereto;  that 
ibe  whiskey  sold  by  complainant  was  an  unrefined,  harm- 
ful and  deleterious  article  and  that  the  whiskey  sold  by 
them  was  a  brand  largely  free  from  impurities. 

The  defendants  also  filed  a  otNss  bill  which,  however, 
was  not  insisted  upon. 

These,  then,  were  the  issues,  and  upon  them  and  the 
evidence  adduced  to  sustain  them  the  Circuit  Court  en- 
tered a  decree  establishing  complainant's  right  to  the 
word  "Old  Crow"  as  a  trademark,  enjoined  the  use 
thereof  by  d^endants  and  found  them  guilty  of  unfair 
competition  in  business  and  ordered  an  accoimting.  The 
Circuit  Court  of  Appeals  reversed  the  decree. 

The  latter  court  made  a  careful  review  of  th^  evidence, 
denominating  it  a  mass  of  the  relevant  and  irrelevant,  and 
felt  that  it  was  not  necessloy  to  consider  the  compa- 
rative excellence  of  the  whiskQfs,  and  remarked  that  the 
evidence  did  "not  show  that  Glenn's  Creek  in  any  way 
entered  into  the  composition  of  the  whiskey"  Qiid  that 
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''there  was  no  secret  about  the  inrocesis  employed  by 
Crow  nor  did  it  differ  materially  from  that  emi^oyed 
by  every  other  distiller  of  the  same  period/'  To  the  ob- 
jection that  the  "designative  words''  were  rarely  used 
by  the  Hdhnans  and  that  their  product  was  of  inferior 
quality,  the  court  replied  that  the  right  to  use  could 
not  be  measured  by  the  extent  to  which  the  Hellmans 
employed  it,  ''whether  more  or  less  frequently/'  nor 
"by  the  overshadowing  comparative  amount  of  tiie  com- 
plainant's [Gaines  &  Company's]  sales  tmder  the  des- 
ignation of  'Old  Crow'  whkkey,  nor  by  the  asserted  su- 
periority of  its  product." 

The  court  conchided  as  follows:  "(1)  That  inasmuch 
as  the  defendants'  predecessors  in  business,  prior  to  the 
use  or  the  adoption  of  the  dcasdgnative  word  'Crow/  or 
the  words  'Old  Crow/  as  a  trademark,  employed  those 
words  in  descriptive  tenns  in  connection  with  tibdr  busi- 
ness as  dealers  in  whiskey  in  St.  Louis,  Mo.,  and  said 
predecessors  and  the  defendants  so  continued  to  use  the 
same,  to  a  limited  extent,  up  to  the  time  of  the  institu- 
r  Uon  of  this  suit,  in  good  faith,  they  are  not  guilty  of  in- 
fringing the  complainant's  claimed  trademark;  and  (2) 
that  the  defendants  are  not  guilty  of  having  engaged  in 
un£air^  competition  with  the  complainant  in  the  prose- 
cution of  their  business/' 

It  win  be  observed  that  the  issues  in  that  case  were 
the  same  as  those  in  the  present  case  as  to  the  ri^t  to 
the  use  of  the  word  "Crow"  with  any  of  its  qualifica- 
tions. But  in  this  case  there  bt  another  ground  of  recov- 
ery alleged,  that  is,  the  application  for  and  the  receipt 
of  the  certificate  of  registration  for  the  word  as  a  trade- 
mark for  straight  rye  and  straight  bourbon  whiskey. 
The  District  Court,  however,  adjudged  that  the  decree 
of  the  Circuit  Court  in  Missouri  directed  by  the  Cir- 
cuit Court  of  Appeals  constituted  a  bar  to  this  suit 
To  the  judgment  of  the  Circuit  Court  of  Appeals  of  the 
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Sixth  Circuit,  reversing  the  action  of  the  District  Court, 
this  certiorari  is  directed. 

The  Circuit  Court  of.  Appeals,  however,  did  not  yield 
to  all  of  the  views  of  the  Gaines  Company.  It  refused 
to  decide,  as  urged  to  do,  that  the  defendants  in  this  suit 
were  not  in  privity  with  the  defendants  in  the  other,  and 
it  rejected  the  contention  that  the  use  of  the  trademark 
established  in  the  Hellman  Company  for  a  blended  whis- 
key was  not  an  adjudication  of  the  right  to  use  it  upon 
a  straight  whiskey.  In  the  rulings  on  both  contentions 
we  concur.  The  first  needs  no  conunent;  we  adopt  that 
of  the  court  on  the  second.  The  court  said  that  "what- 
ever the  extended  classifications  and  subclassifications 
of  the  Patent  Office  practice  may  contemplate,  neither 
the  common  law  nor  the  registration  statute  can  intend 
such  confusion  as  mi|st  result  from  recognizing  the  same 
ti^emark  as  belonging  to  different  people  for  different 
kinds  of  the  same  article.  Established  trademarks  directly 
indicate  origin;  but,  if  they  have  any  value,  it  is  becaut^e 
they  indirectly  indicate  kind  and  quality,  and  to  say  that 
the  seller  of  a  blended  whiskey  might  properly  put  upon 
it  a  mark  which  was  known  to  stand  for  a  straight  whis- 
key, or  vice  versa,  would  be  to  say  that  he  might  deceive 
the  public,  not  only  as  to  the  origin,  but  also  as  to  the  na- 
ture and  quality,  of  the  article.*' 

The  philosophy  of  this  might  be  questioned.  But  it 
seems  to  have  become  established,  and,  however  it  may 
be  disputed  in  reason,  there  is  an  opposing  consideration. 
As  said  by  Circuit  Judge  Sanborn  in  Layton  Pure  Food 
Co.  V.  Church  &  Dwight  Co.  (C.  C.  A.),  182  Fed.  Rep. 
35,  39,  "Uniformity  and  certainty  in  rules  of  property 
are  often  more  important  and  desirable  than  technical 
correctness.'^ 

And  this  reasoning  prevailed  with  the  Circuit  (jourt 
of  Appeals  which,  after  citing  cases,  said  that  it  was  forced 
to   think   "that   whatever   was   adjudicated   regarding 
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plaintiff's  title  to  its  trademark  applies  to  its  use  of  botib 
kinds  of  whiskey/'  And,  of  course,  conversely  we  may 
say  that,  whatever  was  decided  against  its  title  to  its 
trademark  applies  to  its  use  on  both  kinds  of  whiskey.  In 
other  words,  if  defendants  were  adjudged  to  have  title  to 
the  words  "Crow"  or  "Old  Crow"  on  blended  whiskey, 
they  have  a  right  to  use  it  on  straight  whiskey  without 
infringmg  any  right  of  complainant.  We  come  back, 
therefore,  to  the  ouestion  as  to  what  was  adjudged  in 
the  prior  suit. 

To  this  question  the  Court  of  Appeals  of  the  Sixth  Cir* 
cuit  gave  great  care  and  in  an  opinion  of  strength  decided 
the  negative  of  it.  The  court,  in  concession  to  the  argu- 
ment, assigned  a  prior  use  to  the  Hellmans,  but  expressed 
the  view  that  the  existence  of  such  "general  or  prima 
facie  exclusive  right  is  not  inconsistent  with  an  inability 
to  enforce  it  against  some  persons  and  imder  some  cir- 
cumstances." And  it  was  added:  '^Instances  may  arise 
where  the  aflSrmative  conduct  or  the  laches  of  the  first 
appropriator,  and  with  reference  to  what  he  was  at  first 
entitled  to  call  an  infringement,  has  been  such  that  on 
the  principles  of  estoppel  or  the  rule  of  laches  a  court  of 
equity  cannot  tolerate  that  he  should  enforce  against  the 
later  user  the  right  which  might  have  been  originally  per- 
fect. ...  Under  these  considerations  and  upon  refer- 
ence to  the  pleadings  and  the  proofs  m  the  Hellman  case, 
we  conclude  that  the  latter  case  is  of  the  class  where  the 
refusal  to  give  an  injunction  to  the  first  appropriator 
of  the  mark  may  be  justified  upon  the  ground  of  his 
laches  or  estoppel;  and  so  this  ground  of  support  must 
be  considered  sin  determining  what  is  the  true  basis  of 
that  decree." 

The  court  hence  concluded  that  the  decree  did  not  ad- 
judge title  to  the  Hellmans  but  adjudged  them  a  "de- 
fensive right  and  nothing  more,'^  and,  explaining  the  right, 
the  court  said  that  it  ''does  not  extend  to  any  whiskey 
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not  mixed  or  blended  so  as  to  be  of  the  same  general  type 
as  that  which  defendants  [Hellmans]  had  been  making, 
or  to  trade  or  territory  which  they  were  not  selling  when 
that  biU  was  filed." 

We  are  not  able  to  assent.  The  court  admitted  that 
the  language  in  the  body  of  the  opinion  of  the  Circuit 
Court  of  Appeals  for  the  Eighth  Cux^uit  is  consistent  with 
the  interpretation  petitioners  put  upon  it,  that  is,  ''that 
the  trademark,  in  its  general,  Tpfima  fccU^  affirmative 
aspect,  belonged  to  the  Hellmans  by  prior  appropriation," 
but  the  court  added  that  the  last  paragraph  of  the  opinion 
indicated  "that  the  two  judges  (only  two  sitting)  did  not 
unite  in  putting  .the  decision  on  this  ground."  We  think 
this  was  an  oversight.  The  opinion  was  that  of  the  court, 
though  delivered  by  one  judge,  and  the  conclusion  was 
the  conclusion  of  the  court  and  necessarily  had  to  be, 
else  there  would  have  been  no  decision  or  decree.  And 
it  was  thoroughgoing.  It  is  manifest  from  the  excerpts 
we  have  made  from  the  opinion  that  the  judgment  of 
the  court  was  not  limited  as  to  time  or  territory;  nor  did 
the  pleadings  so  limit  it.  The  complainant  in  that  case 
(respondent  here)  alleged  that  it  was  the  sole  and  exclu- 
sive owner  of  the  trademark  and  had  used  it  from  1835 
to  the  present  time,  being  virtually  the  successor  of  the 
first  producer  of  the  product. 

Defendants  (petitioners)  contested  the  clium  and  as- 
serted a  right  in  themselves  based  on  prior  adoption 
and  continuous  use,  and  that  right  was  adjudged  to 
them. 

Decree  of  the  Circuit  Court  of  Appeals  reversed  and  that 
of  the  District  Court  affirmed. 
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IRELAND  r.  WOODS,  POLICE  COMMISSIONER  OF 
THE  CITY  OF  NEW  YORK. 

XBBOB  10  nS  OOUBT  OF  APPBAL8  OF  THB  STATE  OF  NEW 

TOBK. 

NQ.eU.    Avwd  Maidi  6^  1918.— Dedaed  MMrch  18, 1918. 

Hie  juTUidiitftn  to  fevieir  *  atftle  ooort  jodgmfl&t  by  writ  of  errcNr 
under  Jttd.  Coda,  1 237,  as  amended,  is  oonfiDed  ^  cases  in  vAdch 
the  validity  of  a  treaty  or  statifte  of,  or  authority  exercised  under,  the 
United  States  was  drawn  in  question,  and  the  decision  was  agaiiist 
the  validity;  and  those  in  which  the  validity  of  a  statute  of,  or  an 
authority  «Dereised  under,  a  State  was  drawn  in  question,  on  the 
groimd  of  repognan^  to  the  GHistitution,  treaties  or  laws  of  the 
United  States,  and  the  decision  was'in  favor  of  the  validity. 

When,  however,  the  state  court's  judgment  upholds  the  federal  treaty, 
.  statute  or  authority,  against  the  claim  of  invalidity,  or.  denies  the 
validity  of  the  state  statute  or  authority  upon  an  attack  based 
on  federal  grounds,  or  when  the  basis  of  this  court's  jurisdiction  is 
a  claim  of  federal  title,  ri^t,  privilege  or  immunity,  decided  for  or 
against  the  party  claiming,  review  can  be  had  only  by  certiorari^ 

The  writ  of  error  is  aUpwed  as  of  right,  in  the  cases  designated  tlierefor 
by  the  stated,  when  the  federal  question  presented  is  real  and  sub- 
stantial, and  an  open  one  in  this  court;  but  certiorari  is  granted  or 
refused  by  this  court  in  the  exercise  of  its  discretion.  Philaddphia  A 
Reading  Coal  A  Iran  Co.  v.  Gilbert,  245  U.  S.  102. 

The  foregoing  limitations  aj^ly  in  habeaa  corpus  cases  as  in  others 
sought  to  be  reviewed  under  Jud.  Code,  1 237. 

Where  a  person  held  for  interstate  rendition  obtained  habeas  corpus 
upon  the  ground  that  he  was  not  a  fugitive  from  justice,  basing  the 
contention  on  a  construction  of  the  indictment  as  to  the  time  of  the 
*  offense  chaiged  and  on  his  view  of  evidence  offered  by  him  touching 
the  time  of  his  presence  in  the  demanding  State  and  hiifk)pportunity 
to  commit  the  offense,  Md,  that  the  contention  did  not  draw  in 
question  the  validity  oi  the  authority  exercised  under  the  arresting 
State  by  its  governor  in  issuing  his  warrant  and  in  holding  the  peti- 
tioner for  removal,  but  merely  the  correctness  of  the  exercise,  and 
that  a  judgment  of  the  state  court  holding,  on  the  indictment  and 


Digitized  by  VjOOQIC  ^"^ 


324  OCTOBER  TERM,  1917. 

Opiiiion  of  the  CkMiri.  246  U.S. 

evidence,  that  petitioner  was  a  fugitive,  and  dismimng  tlic  habetu 
corpus,  could  not  be  reviewed  by  writ  of  error  under  Jud.  Code, 
1237. 
Writ  of  error  to  review  177  App.  Div.  1 ;  221  N.  Y.  600,  dismissed. 

The  case  is  stated  in  the  opinion. 

Mr.  George  W.  Wickersham,  with  whom  Mr.  Arthur  C. 
PaUersim  and  Mr.  Henry  Goldstein  were  on  the  briefs,  for 
plaintiff  in  error. 

Mr.  Robert  S.  Johnstone,  with  whom  Mr.  Edward  Swann, 
Mr.  Robert  D.  Petty  and  Mr.  Don  Carlos  Buell  were  on  the 
briefs,  for  defendant  in  error. 

Mb.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

A  case  in  interstate  rendition.  Upon  requisition  of 
the  Governor  of  the  Stafie  of  New  Jersey,  representing 
that  Ireland,  plaintiff  in  error,  was  charged  in  that  State 
with  the  crime  of  conspiracy  and  with  having  fled  there- 
from and  taken  refuge  in  New  York,  the  Governor  of 
the  State  of  New  York  issued  his  warrant  requiring 
Irelard  to  be  arrested  and  delivered  to  the  agent  of  the 
State  of  New  Jersey  to  be  taken  back  to  the  latter  State. 
By  virtue  of  the  warrant  defendant  in  error,  Woods,  po- 
lice commissioner  of  the  City  of  New  York,  arrested  Ire- 
land. 

After  his  arrest  Ireland  filed  a  petition  in  habeas  corpus 
in  the  Supreme  Court  of  New  York  County,  State  of 
New  York,  for  his  discharge  from  the  custody  of  Woods, 
alletpng  that  the  arrest  was  illegal  and  t^^ii  he  was  re- 
strained of  his  liberty  in  violation  of  the  provisions  oi 
subdivision  2  of  §  2,  Art.  IV,  of  the  Constitution  of  the 
United  States,  and  of  §  5278  of  the  Revised  Statutes  oi( 
the  United  States.    The  basis  of  the  charge  was  that  hi 


Digitized  by  VjOOQIC 


IRELAND  V.  WOODo.  325 

a2S.  Opinion  of  the  Ck>urt 

was  not  within  the  linuts  of  the  State  of  New  Jeraey 
at  the  times  the  alleged  crimes  were  said  to  have  been 
committed^nor  was  there  any  evidence,  either  before  th0 
Governor  of  New  Jersey  when  that  officer  issued  his  de- 
mand upon  the  Governor  of  New  York  or  before  the 
latter  when  he  issued  his  warrant,  that  he  (Ireland)  was 
within  the  limits  of  New  Jersey  at  sudi  times;  and  there- 
fore it  did  not  appear  that  he  was  a  fugitive  from  the  jus- 
tice of  New  Jersey.  And  it  was  charged  that  it  appeared 
on  the  face  of  the  indictment  that  no  crime  iinder  the 
laws  of  New  Jersey  was  alleged  or  was  committed. 

Woods  duly  made  return  to  the  petition,  to  which  were 
annexed  the  requisition  of  the  Governor  of  New  Jersey 
and  the  warrant  of  the  Governor  of  New  York. 

Ireland  traversed  the  retmm  under  oath,  and  denied 
that  he  had  committed  the  crimes  charged  against  him, 
or  any  crime;  denied  that  he  was  within  the  State  at  the 
times  that  the  indictment  charged  the  crimes  were  com- 
mitted, which  he  alleged  to  be  the  1st  of  January,  9th  of 
June  and  12th  of  July,  1913,  or  that  he  was  in  tJ^  State 
at  the  time  of  the  fiiKJing  of  the  indictment;  alleged  that 
he  examined  a  sworn  copy  of  the  requisition  of  the  Gov- 
ernor of  New  Jersey  and  that  it  did  not  contain  any  evi- 
dence or  proof  that  he,  Ireland,  was  iii  that  State  on  any 
day  in  any  of  the  months  set  forth  in  the  indictment; 
and  he  further  denied  that  he  was  a  fugitive  from  the 
justice  of  the  State. 

Alter  a  hearing,  at  which  the  papers  which  were  before 
the  Governor  of  New  York  at  the  time  he  issued  his  war- 
rant were  introduced  in  evidence  (over  the  objection  of 
Ireland),  and  certain  oral  testimony,  including  that  of 
Ireland,  an  order  was  entered  dismissing  the  writ.  It  was 
successively  affirmed  by  the  Appellate  Division  and  the 
Court  of  Appeals.   This  writ  of  error  was  then  sued  out. 

It  is  stated  in  the  opinion  of  the  Appellate  Division, 
Judge  rihearn  speaking  for  the  court,  that  the  requisition 
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was  honored  upon  the  production  of  the  neceasaiy  papers 
and  that  it  was  not  claimed  there  was  no  sufficient  show- 
mg  before  the  Governor  to  warrant  the  exercise  of  his  ju- 
risdiction; the  case  depending  entirely  on  the  testimony 
that  he,  Ireland,  was  only  three  times  in  New  Jersey, 
none  of  which  times  was  charged  in  the  indictment. 

The  court  did  not  pass  upon  or  even  refer  to  the  charge 
of  the  petition  that  his  arrest  was  in  violation  of  the  Con- 
stitution of  the  United  States  or  of  §  5278,  Rev.  Stats. 
It  rested  its  decision  upon  the  6th  count  of  the  indict- 
ment and  the  testimony  of  Ireland. 

The  6th  count  charged  that  the  offenses  were  com- 
mitted '^on  or  about  the  first  day"  of  January,  1013, 
''and  on  divers  other  days  between  that  day  and  tiie 
day  of  the  taking  of  the  Inquisition."  And  the  court  re- 
jected the  contention  made  by  counsel  that  this  was  merely 
an  allegation  of  a  crime  committed  on  Januaiy  1st  and 
held  that  the  dates  set  forth  in  the  count  defined  a  pe- 
riod of  time  during  any  part  of  which  the  offenses  could 
have  been  committed,  citing  CammanwedUh  v.  Wood,  4 
Gray,  11;  CommonweaUh  v.  Snow,  14  Gray,  20;  and  held 
further  that  the  indictment  followed  the  common  and  ac- 
cepted form  of  pleading  a  continuing  conspiracy,  adduc- 
ing CanimonweaUh  v.  Sheehan,  143  Massachusetts,  468; 
Commanwealih  v.  Brigga,  11  Mete.  573;  CcmrncnwedUh 
v.  Dunn,  111  Massachusetts,  426. 

Considering  the  effect  of  Ireland's  concession  that  he 
was  present  in  the  State  on  at  lea&t  three  occasions  dur- 
ing the  period  defined,  the  coiui;  held,  upon  the  author- 
ity^ certain  cases,  that  there  could  be  no  question  but 
that  he  was  a  fugitive  from  justice  within  the  meaning 
of  the  extradition  law  for  his presence.there  was  not  un- 
der conditions  which  established  the  impossibility  of  his 
participation  in  the  conspiracy;  ^t,  although  his  stay 
was  short  on  each  occasion,  there  was  an  abundance  of 
opportu'^Uy  not  only  to  conifer  with  his  alleged  confcil- 
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erates  but  to  hand  to  them  the  letters  at  credit  and  bo- 
gus checks  which,  it  was  alleged,  were  used  to  accotti- 
plish  the  overt  acts. 

It  was  not  considered  necessaiy  to  pass  upon  tiie  con^ 
tentions  with  respect  to  the  five  other  counts  of  the  in- 
dictment. 

A  motion  to  dismiss  is  made,  the  grounds  of  it  being: 
(1)  The  judgment  of  the  Court  of  Appeals  is  reviewable, 
if  at  all,  only  by  certiorari.  (2)  It  is  not  reviewable  at 
all  because  under  the  limitation  of  the  jurisdiction  of 
the  Court  of  Appeals  it  had  no  power  to  review  or  de- 
cide the  question  whether  there  was  any  evidence  to 
show  that  Ireland  was  a  fugitive  from  justice  and  that 
the  Court  of  Appeals  must  be  assumed  not  to  have  passed 
upon  or  to  have  decided  the  question  whether  Ireland  w^ 
a  fugitive  from  justice.  Whether  the  assumption  is  jus- 
tified or  not  we  do  not  consider,  on  accoimt  of  the  view 
we  entertain  of  the  first  ground  of  the  motion,  to  which 
we  inunediately  pass.  To  sustain  it  counsel  adduces 
§237  of  the  Judicial  Code,  as  amended  September  6, 
1916,  c.  448,  39  Stat.  726.  It  provides  in  what  cases  and 
how  there  can  be  a  review  of  a  judgment  or  decree  of  a 
state  court  by  this  court.  It  reads  as  follows:  ''A  final 
judgment  or  decree  in  any  suit  in  the  highest  court  of  a 
State  in  which  a  decision  in  the  suit  could  be  had,  where  is 
drawn  in  question  the  validity  of  a  treaty  or  statute  of, 
or  an  authority  exercised  under  the  United  States,  and 
the  decision  is  against  their  validity;  or  where  is  drawn 
in  question  the  validity  of  a  statute  of,  or  an  authority  ex- 
ercised under  any  State,  on  the  ground  of  their  being  re- 
pugnant to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favor  of  their  va- 
lidity, may  be  reexamined  and  reversed  or  affirmed  in 
the  Supreme  Court  upon  a  writ  of  error." 

When,  however,  the  conditions  are  reverse,  that  is, 
when  state  court  judgments  affirm  the  national  powers 
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agamst  a  contention  of  their  invalidity  or  do  not  sustain 
the  validity  of  the  state  authority  against  an  attack  baaed 
on  federal  grounds,  there  can  be  review  only  by  certiorari. 
And  the  same  mann^  of  review  is  prescribed  where  any 
title,  right,  privilege,  or  immunity  is  claimed  under  the 
Constitution  or  any  treaty  or  statute  of,  or  conmussion 
held  or  authority  exercised  under,  the  United  States,  and 
the  decision  is  either  in  favor  of  or  against  the  claim  set  up. 

The  difference  between  the  remedies  is  that  one  (writ 
of  error)  is  allowed  as  of  right  where  upon  examination 
it  appears  that  the  case  is  of  the  class  designated  in  the 
statute  and  that  the  federal  question  presented  is  real  and* 
substantial  and  an  open  one  in  this  coiui;,  while  the  other 
(certiorari)  is  granted  or  refused  in  the  exercise  of  the 
court's  discretion.^ 

Coming,  then,  to  consider  what  was  involved  in  the  de- 
cision^ of  the  courts  below,  it  is  manifest  that  the  validity 
of  no  national  enactment  or  authority  was  drawn  in  ques- 
tion nor,  in  the  meaning  of  the  section,  the  validity  of  a 
statute  or  authority  of  the  State.  There  is  no  doubt  of 
the  right  of  the  Governor  of  New  Jersey  to  have  demanded 
of  the  Governor  of  New  York  the  extradition  of  Ireland,  nor 
of  the  Governor  of  the  latter  State  to  have  complied.  In- 
deed, it  was  the  duty  of  both  so  to  act  if  the  case  justified 
it,  and  whether  there  was  such  justification  was  the  only 
inquiry  and  decision  of  the  courts  below. 

We  said  in  Champion  Lumber  Co.  v.  Fisher,  227  U.  S. 
445, 451,  that  the  validity  of  a  statute  of  the  United  States 
or  an  authority  exercised  thereunder  is  drawn  in  ques- 
tion when  the  existence  or  constitutionality  or  legality 
of  such  statute  or  authority  is  denied,  and  the  denial  forms 
the  subject  of  direct  inquiry.  A  dispute  of  the  faiCts  upon 
which  the  authority  was  exercised  is  not  tt  dispute  of  its 

»  TwUchell  V.  Commonwealth,  7  Wall.  321:  Spies  v.  lUiruns,  123  U.  S. 
131;  In  re  Kemmicr,  13C  U.  S.  43C;  Philadelphia  cfc  Reading  C.  Jt  /. 
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validity.  See  aiBo  Foreman  v.  Meyery  Id.  452.  If  there  be 
no  dispute  about  the  facts,  Hyatt  v.  Corkran,  188  U.  S. 
691,  mi^t  apply.  And  necessarily  the  same  principle 
and  comment  are  applicable  when  there  is  drawn  in 
question  the  validity  of  a  statute  of  or  authority  exer- 
cised under  a  State. 

In  opposition  to  the  motion  to  dismiss,  plaintiff  in  error 
contends  that  a  writ  of  error  is  the  proper  proceeding  to 
bring  to  this  court  for  review  the  final  order  or  judgment 
of  a  state  court  in  a  habeas  corpus  proceeding.  Undoubt- 
edly, if  the  proper  conditions  of  review  by  that  writ  exist 
as  prescribed  in  the  amended  §  237  of  the  Judicial  Code, 
supra.  The  argument  of  counsel  to  show  that  such  con- 
ditions do  exist  in  the  instant  case  is  somewhat  round- 
about. It  begins  by  the  assertion  that  the  warrant  un- 
der which  Ireland  was  held  in  custody  was  an  exercise 
of  the  authority  of  the  State  in  that  it  was  issued  by  the 
Governor  pursuant  to  the  provisions  of  §  827  of  the  Code 
of  Criminal  Procedure  of  that  State.  It  is  not  necessary 
to  quote  it.  It  is  simply  the  fulfilhnent  by  the  State  of 
New  York  of  the  Constitution  of  the  United  States  and, 
it  may  be  said,  of  §  5278,  Rev.  Stats.  It  enjoins  the  duty 
upon  the  Governor,  when  a  requisition  is  made  upon  him 
by  the  Governor  of  another  State,  to  issue  his  warrant 
for  the  arrest  ''of  a  fugitive  from  justice."  It  is  upon  the 
quoted  words  (which,  we  may  say  in  passing,  are  a  par- 
aphrase of  the  provision  of  the  Constitution  of  the  United 
States  and  of  §  5278,  Rev.  Stats.)  that  the  argument  of 
counsel  dwells  and  terminates,  the  persistent'  conten- 
tion being  that  Ireland  is  not  such  i^  fugitive  and  that 
the  decision  of  the  Supreme  Court  at  Special  Term  and 
in  the  Appellate  Division  to  the  contrary  was  based  on 
the  construction  of  the  New  Jersey  indictment — a  pure 
question  of  law,  it  is  contended,  and  that  the  effect  the 
court  gave  to  Ireland's  presence  in  the  State  at  the  tes- 
tified times  is  another  question  of  law.    '*  These  cjuestions 
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were  reviewable  in  the  Court  of  Aiq)eak  and  are  open  to 
decision  in  this  court/'  is  tlie  final  insbtence  of  counsel. 

We  are  unable  to  assent  to  the  latter  pisurt  of  the  insist- 
ence. Questions  of  law  which  may  be  raised  upon  the 
indictment,  the  deductions  from  the  facts  which  may  be 
charged  against  the  action  of  the  Governor,  do  not  im* 
pugn  it  or  the  validity  of  the  statute  which  enjoined  it. 
And  surely  the  decisions  of  the  courts  of  New  York,  one 
trial  and  two  appellate,  aflSrming  the  legality  of  his  ac- 
tion, are  not  deciaons  against  the  validity  of  the  author- 
ity he  exercised. 

There  is  a  difference  between  a  question  of  power  to 
pass  a  law  and  its  construction,  and  a  diflFeraice  between 
the  endowing  of  an  officer  with  authority  and  his  orone- 
ous  exercise  of  that  authority.  As  was  said  by  Chief  Jus- 
tice Fuller,  speaking  for  the  court  in  United  States  v. 
Lynch,  137  U.  S.  280,  285:  ''The  validity  of  a  statute  is 
not  drawn  in  question  every  time  rights  claimed  under 
such  statute  are  controverted,  nor  is  the  validity  of  an  au- 
thority, every  time  an  act  done  by  such  authority  is  di^ 
puted*" 

We  think,  therefore,  that  the  writ  of  error  must  be^  and 

...  \ 

It  IS, 

Diemiseed. 


UNION  PACIFIC  RAILROAD  COMPANY  v.  HAD- 
LEY,  ADMINISTRATOR  OF  CRADIT. 

ERROR  TO  THE  SUPREME  COX7RT  OF  THE  STATE  OF  NEBRASKA. 

No.  174.   Argued  March  7,  1918.— Deckled  March  18,  1918. 

If  the  defendant's  conduct,  viewed  as  a  ^ole,  warrants  a  findiuK  of 
negligence,  the  trial  court  may  properly  refuse  to  charge  con<ti!ming 
each  constituent  iten  mentioned  by  the  declaration,  and  leave  tiie 
general  question  to  the  juiy. 
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The  fact  that  a  brakeman,  wbo  was  killed  by  a  rear-end  oolliBion  wfafle 
in  the  eabooee  of  a  standing  train,  would  have  escaped  if  he  had 
been  at  his  poet  to  give  warning,  as  his  duty  required,  does  not  make 
his  neglect  the  only  proximate  cause  of  his  death,  if  the  collision  was 
due  also  to  negligent  operation  of  the  train  conung  from  behind. 
Hie  case  is  within  the  terms  of  Employers'  Liability  Act,  {  1. 

In  an  action  under  the  Employers^  Liability  Act,  wl»ere  the  evidence 
is  such  as  to  justify  the  jury  in  treating  the  employee's  contributory 
negligence  as  shgjht,  or  inconsequential  in  its  effects,  the  juiy  may 
properly  find  that  nothing  substantial  should  be  deducted  on  account 
of  it  from  the  damages;  and  the  fact  that  the  verdict  is  excessive 
will  not  warrant  an  assumption  that,  in  making  such  finding,  the 
jury  disobeyed  the  court's  instructions  on  apportionment. 

Where  the  state  trial  and  supreme  courts  cut  down  an  excessive  verdict 
upon  the  assumption  that  the  excess  was  due  to  the  jury's  failure  to 
follow  instructions  on  diminution  of  damages  for  contributory  n^* 
ligence,  fteM,  the  assumption  not  being  justified  by  the  record,  that 
their  action  did  not  invade  the  province  of  the  jury  under  the  Fed- 
eral Employers'  Liability  Act,  but  was  merely  in  exerdae  of  their 
power  to  require  a  remittitur. 

99  Nebraska,  349,  affirmed. 

Tax  case  is  stated  in  the  opinion. 

Mr.  ^N.  H.  LoamtB,  with  whom  Mr.  A*  G.  EUick  was  on 
the  briefs,  for  {Pontiff  in  error. 

Mr.  John  J.  HaUigan,  with  whom  Mr.  Wedey  T.  WUcoXf 
Mr.  C.  Petrua  Peterson,  Mr.  Robert  W.  Devoe  and  Mr. 
Joseph  M.  Sweneon  were  on  the  brief,  for  defendant  in 
error. 

Mb.  Justice  Holmes  delivei;ed  the  opinion  of  the  court. 

Tliis  is  an  action  under  the  Federal  Employers'  lia- 
biUty  Act  of  April  22,  1906,  c.  140,  35  Stat.  65,  for  caus- 
ing the  death  of  Cradit,  the  plaintiff's  (the  defendant  in 
error's)  intestate.  The  case  was  brought  to  this  Court 
before  the  Act  of  September  6, 1916,  c.  448,  39  Stat.  726, 
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and  with  the  exception  of  one  or  two  matters  that  need 
a  word,  presents  only  the  ordinary  questions  of  negUgmce 
that  it  is  not  our  practice  to  discuss  at  length. 

The  deceased  was  a  brakeman  on  an  eastbound  freight 
train  known  as  Extra  504  East.  At  Due,  in  Nebraska,  it 
was  overtaken  by  another  eastbound  train  known  as 
Extra  501  East.  There  is  a  single  track  from  Dix  to  Mile 
Post  426,  17  miles  distant,  and  train  504  went  ahead  to 
this  latter  point.  Train  501  followed  for  about  half  the 
distance  to  Potter  and  was  held  there  imtil  504  had  reached 
Mile  Post  426,  seven  miles  further  on,  when  501  was 
started  on  again,  leaving  its  conductor  there.  But  an 
Extra  510  West  had  broken  down  at  Mile  Post  426  and 
the  train  dispatcher  at  Sidney,  about  twelve  miles  still 
further  east,  ordered  train  504  to  take  the  disabled  en- 
gine of  510  back  to  Sidney.  The  engineer  asked  the  dis- 
patcher to  allow  504  to  go  on  and  to  let  501,  when  it  came 
up,  take  back  the  engine  of  510,  but  it  was  refused.  No. 
501  came  up,  ran  into  504  and  killed  Cradit  and  some 
others.  The  plaintiff  says  that  the  accident  was  due  to 
at  least  contributory  negligence  of  the  railroad — the  de- 
fendant that  it  was  not  negligent,  that  Cradit  would  not 
have  been  killed  if  he  had  done  his  duty  and  had  gone  back 
to  warn  the  following  train  by  lights,  torpedoes,  &c.,  in- 
stead of  remaining  in  the  caboose,  as  he  did^  and  that 
this  was  the  proximate  cause  of  his  death. 

On  the  question  of  its  negligence  the  defendant  under- 
took to  split  up  the  charge  into  items  mentioned  in  the 
declaration  as  constituent  elements  and  to  ask  a  ruling 
as  to  each.  But  the  whole  may  be  greater  than  the  sum 
of  its  parts,  and  the  Court  was  justified  in  leaving  the 
general  question  to  the  jury  if  it  thought  that  the  defend- 
ant should  not  be  allowed  to  take  the  bundle  apart  and 
break  the  sticks  separately,  and  if  the  defendant's  con- 
duct viewed  as  a  whole  warranted  a  finding  of  neglect. 
Upon  that  point  there  can  be  no  question.    We  are  not 
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left  to  the  mere  happening  of  the  accident.  There  were 
block  signals  working  on  the  road  that  gave  automatic 
warning  of  danger  to  501,  and  which  it  was  negligent  to 
pass,  seen  or  unseen,  as  the  engine  crew  knew  where  they 
were  and  that  another  train  was  not  far  ahead.  There 
was  a  snow  storm  raging  which  the  jury  might  have  foimd 
to  have  been  of  unprecedented  violencei  and  it  was  open 
to  them  to  fibad  in  view  of  circumstances  unnecessary  to 
detail  that  the  dispatcher  ought  not  to  have  sent  out 
Extra  510  West  as  he  did  and  that  he  was  grossly  wrong 
in  not  allowing  504  to  come  in  and  in  not  leaving  it  to 
501  to  bring  back  the  disabled  engine.  It  might  have 
been  found  improper  to>  leave  the  conductor  of  501  at 
Potter.    It  is  superfluous  to  say  more  upcm  this  point. 

But  it  is  said  that  in  any  view  of  the  defendant's  con- 
duct the  only  proximate  cause  of  Cradit's  death  was  his 
own  neglect  of  duty.  But  if  the  railroad  company  was 
negligent  it  was  negligent  at  the  very  moment  of  its  final 
act.  It  ran  one  train  into  another  when  if  it  had  done 
its  duty  ndther  train  would  have  been  at  that  jdace. 
Its  conduct  was  as  near  to  the  result  as  that  of  Cradit. 
We  do  not  mean  that  the  n^^ligence  of  Cradit  was  not 
contribut(»y.  We  must  look  at  the  situati<m  as  a  prac- 
tical unit  rather  than  enquire  into  a  purely  logical  priority. 
But  even  if  Cradit's  negligence  should  be  deemed  the 
logical  last,  it  would  be  emptying  the  statute  of  its  mean- 
ing to  say  that  his  death  did  not  ^'result  in  part  from  the 
negligence  of  any  of  the  anployees"  (A  the  road.  Act  of 
April  22,  1908,  c.  149,  §  1, 35  Stat.  65.  In  Great  Northern 
By.  Co.  V.  Wilesy  240  U.  S.  444,  it  appeared  that  the  only 
negligence  connected  with  the  death  was  that  of  the  brake- 
man  who  was  killed. 

The  Court  after  instructmg  the  jury  that  Cradit  as- 
sumed the  ordinary  risks  of  his  employment,  but  not  ex- 
traordinary ones,  in  a  form  that  is  not  open  to  criticism 
here,  instructed  them  further  that  he  was  guilty  of  con- 
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tributory  ne^^ence,  and  that,  under  the  statute,  if  the 
jury  found  it  neoeflsary  to  consider  that  defence,  his 
negligmce  was  to  go  by  way  of  diminution  of  damages  in 
proportions  explained.  The  jury  in  answer  to  a  ques- 
tion f oimd  that  nothing  riiouM  be.  deducted  for  the  neg^ 
ligencef  of  the  deceased,  and  found  a  verdict  for  $25,000, 
which  was  cut  down  to  S15,000  by  the  trial  Court,  and 
to  $13,500  by  the  Supreme  Court.  There  weiB  intima- 
tions that  the  jury  disregarded  the  instructions  of  the 
Court  and  on  that  footing  the  defendant  claims  the  ri(^t 
to  a  new  trial  in  order  that  the  jury  may  detennine  the 
proper  amount  to  be  deducted,  since  that  was  a  matter 
that  the  Court  had  no  right  to  decide.  But  however 
the  belief  that  the  jury  had  disr^arded  the  instructions 
may  have  influenced  the  mind  of  the  Court,  we  perceive 
no  legal  warrant  for  the  aissumption.  The  account  of 
the  weath^  and  other  circumstances  on  the  plaintiff's 
side  made  it  possible  for  the  jury  to  believe  that  Cradit's 
duty  was  so  nearly  impossible  of  performance  thatt  no 
substantial  allowance  should  be  made  cm  that  account. 
It  does  not  appear  that  his  superior,  the  conductor,  who 
was  in  the  caboose  with  him,  reqiured  him  to  perf onn 
4he  task.  And  since  the  finding  was  possible  on  the  evi- 
dence it  cannot  be  attributed  to  disregard  of  duty.  The 
Court  had  the  right  to  require  a  remittitur  if  it  tiiought, 
as  naturally  it  did,  that  the  verdict  was  too  high.  Be- 
yond the  question  of  attributing  misconduct  to  the  jury 
we  are  not  concerned  to  inquire  whether  its  reasons  were 
right  or  wrong. 

JudgfMfii  affirmed. 
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WELLS  V.  ROPER,  FIRST  ASSISTANT  POSTMAS- 
TER GENERAL  OP  THE  UNITED  STATES. 

APPEAL  FROM  THE  COUBT  OF  APPEALS  OF  THE  DISnaCT  OF 

COLUMBIA. 

No.  10^.    Argued  JADuaiy  %  1918.— Decided  Maieh  18, 19U^ 

The  Pint  Aaustant  Poetmaster  Geneniy  in  aooordance  with  a  dedeioii 
of  the  Postmaster  Generali  undertook  to  terminate  an  existing  oon- 
tract  for  automobile  mail  servioe  at  Washington,  D.  C,  to  make  place 
for  a  similar  service  to  be  conducted  by  the  Department  under  a 
special  appropriation,  his  action  being  based  upon  the  supposed 
authority  of  the  contract  itself  and  being  purely  oflSdal,  discretion- 
ao'y  and  within  the  scope  of  his  duties.  HM^  that  a  suit  to  rostnin 
him  from  annulling  the  contract  and  from  interfering  with  its  further 
performance  was  in  effect  a  suit  against  the  United  States,  and  was 
therefore  properly  dismissed. 

44  App.  D.  C.  276,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Daniel  Thew  Wright^  with  whom  Mr.  T.  Morris 
W ampler  was  on  the  briefs,  for  appellant. 

Mr.  Assistant  to  the  Attorney  General  Todd  for  appellee. 

Mb.  Justice  Pitney  deliyered  the  opinion  of  the  court. 

This  was  a  suit  in  equity  brought  in  the  Supreme  Court 
of  the  District  of  Columbia  for  an  injunction  to  restrain 
Daniel  C.  Roper,  First  Assistant  Postmaster  Generali 
from  annulling  a  contract  theretofore  made  between  plains- 
tiff  and  the  Postmaster  General  acting  for  the  United 
States,  and  from  interfering  between  plaantifF  and  the 
United  States  in  the  proper  performance  and  execution  of 
the  contract  by  plaintiff.   The  Supreme  Court  sustained  a 
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motion  to  dismiss  the  bill,  its  decree  to  that  effect  was  af- 
firmed by  the  Court  of  Appeals  of  the  District  of  Colum- 
bia (44  App.  D.  C,  276),  and  plaintiff  appeals  to  this  court. 

The  contract  was  made  February  14,  1913,  and  by  it 
plaintiff  agreed  for  a  stated  compensation  to  furnish, 
during  a  period  of  four  years,  a  number  of  automobiles 
(with  chauffeurs)  specially  equipped  according  to  speci- 
fications, for  use  in  collecting  and  delivering  mail  at  Wash- . 
ington,  D.  C.  One  of  its  provisions  (the  third)  was  a  stip- 
ulation that  ''any  or  all  of  the  equipments  contracted 
for  herein  may  be  discontinued  at  any  time  upon  ninety 
days'  notice  from  the  said  party  of  the  first  part " —  mean- 
ing the  Postmaster  General. 

Another  was:  ''18.  That  all  acts  done  by  the  First 
Assistant  Postmaster  General  in  respect  of  this  contract 
shall  be  deemed  arid  taken,  for  all  purposes,  to  be  the  acts 
of  the  Postmaster  General,  within  the  meaning  and  in- 
tent of  this  contract." 

Plaintiff  expended  considerable  sums  of  money  and  in- 
curred substantial  obligations  in  providing  automobiles 
and  other  special  equipment  necessary  for  the  perform- 
ance of  the  contract,  and  continued  to  perform  it  for  nearly 
two  years.  Then  the  Postmaster  General,  acting  under 
a  provision  of  an  appropriation  act  approved  March  9, 
1914,  c.  33,  38  Stat.  295,  300,  by  which  he  was  authorized 
in  his  discretion  to  use  such  portion  of  a  certain  appropri- 
ation as  might  be  necessary  "for  the  purchase  and  main- 
tenance of  wagons  or  automobiles  for  and  the  operation 
of  an  experimental  combined  screen  wagon  and  city  col- 
lection and  delivery  service, "  determined  it  to  be  in  the 
interest  of  the  public  service  that  such  an  experiment 
should  be  conducted  at  Washington,  D.  C,  and  in  order 
to  do  this  deemed  it  necessary  to  discontinue  the  service 
then  being  performed  by  plaintiff.  Accordingly  the  First 
Assistant  Postmaster  General  notified  plaintiff  in  writing 
that  it  w£is  essential  for  the  purpose  mentioned  that  his 
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oonttact  should  be  canceled,  and  that  ''uiider  the  thii*d 
stiptilation  of  the  contract  the  use  of  all  of  the  automo- 
biles furnished  thereunder  will  be  discontinued  at  the 
close  of  busmess  Januaiy  81,  1915,  and  the  contract  can- 
cded  eff.otive  on  that  date.''*  Notwithstanding  protest 
by  plaintiff,  this  decision  was  adhered  to,  and  the  present 
suit  was  commenced. 

Both  courts  held  it  to  be  essentially  and  substantially 
a  suit  against  the  United  States  and  therefore  beyond 
the  jurisdiction  of  the  court,  and  in  this  view  we 
concur.  The  effect  of  the  injimction  asked  for  would 
have  been  to  oblige  the  United  States  to  accept  contin- 
ued performance  of  plaintiff's  contract  and  thus  pre- 
vent the  inauguration  of  the  eTtperimental  service  con- 
templated by  the  Act  of  1914 — a  direct  interference  with 
one  of  the  processes  of  govenmient.  The  argument  to 
the  contrary  assumes  to  treat  def^dant  not  as  an  offi- 
dal  but  as  an  individual  who  although  happening  to 
bold  public  office  was  threatening  to  perpetrate  an  un- 
lawful act  outside  of  its  functions.  But  the  averments 
of  the  bill  make  it  clear  that  defendant  was  without  per- 
sonal interest  and  was  acting  solely  in  his  official  capac- 
ity and  within  the  scope  of  his  duties.  Indeed,  it  was 
only  because  of  his  official  authority  that  plaintiff's  in- 
terests were  at  all  endangered  by  what^  he  proposed  to  do. 
.That  the  interests  of  the  Government  are  so  directly 
involved  as  to  make  the  United  States  a  necessary  party 
and  therefore  to  be  considered  as  ia  effect  a  party,  although 
not  named  in  the  bill,  is  entirely  plain.  And  the  case 
does  not  fall  within  any  of  the  exceptions  to  the  general 
rule  that  the  United  States  may  not  be  sued  without  its 
consent,  nor  its  executive  agents  subjected  to  the  control 
of  the  courts  respecting  the  performance  of  their  official 
duties.  It  cannot  successfully  be  contended  that  any 
question  ol  defendant's  official  authority  is  mvolved; 
it  IS  a  mwe*  question  of  action  alleged  to  be  inconsistent 
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with  the  stipulation  under  which  it  purported  to  be 
taken;  nor  can  it  be  denied  that  the  duty  of  the  Post- 
nuuster  General,  and  of  the  ddendant  aa  his  deputy, 
was  executive  in  character,  not  ministerial,  and  required 
an  exercise  of  official  discretion.  And  nrither  the  ques- 
tion of  official  authority  nor  that  of  official  discretion  is 
affected,  for  present  purposes,  by  assuming  or  conceding, 
for  the  purposes  of  the  argument,  that  the  proposed  ac- 
tion may  have  been  unwarranted  by  the  tenns  of  the 
contract  and  such  as  to  constitute  an  actionable  breach 
of  that  contract  by  the  United  States.  See  NoUe  v. 
Union  River  Logging^  Railroad,  147  U.  S.  165,  171,  and 
cases  cited;  Belknap  v.  SchUd,  161  U.  8.  10,  17,  18; 
American  School  of  Magnetic  Healing  v.  McAnnuUg^ 
187  U.  S.  94,  108;  PhUaddphia  Co.  v.  SHmson,  73&  U.  S. 
605,  620. 

The  United  States  has  consented  to  be  sued  in  the 
Court  of  Claims  and  in  the  District  Courts  upon  claims 
of  a  certain  class,  and  not  otherwise.  Hence,  without 
considering  other  questions  discussed  by  the  courts  be- 
low or  raised  by  appellant  in  this  court,  we  conclude 
that  the  Higmi«R«J  of  the  biU  was  not  erroneous. 

Decree  qffirm 


SHECKELS,  SURVIVING  EXECUTRIX  OF 
SHECKELS,  i;.  DISTRICT  OF  COLUMBIA.  . 

APPEAL  FROM  THE  COURT  OF  CLAmS. 

No.  144.    Argued  January  28,  1918.— Decided  March  18,  1918. 

tJnder  the  Act  of  June  16,  1880,  c.  243,  21  Btot.  284,  as  amended 
March  i,  1881,  c.  134,  21  Stat.  506,  ooitferring  jurisdiction  on  the 
Court  of  Claims  over  certain  chums  against  the  District  of  Columbia^ 
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a  daimaBt  is  not  entitled  to  reeeive  interest  ae  each;  save  any  that 
may  accrue  iafter  rendition  of  the  judgment,  where  the  recovery  is 
not  based  upon  a  contract  expressly  stipulating  fpr  interest.  Rev. 
State.,  {1091. 

The  provision  of  1 6  of  the  Act  of  1880,  «upro,  for  satisfying  such  judg- 
mente  yr^h  bonds  bearing  coupons  for  interest  from  the  date  upon 
which  the  claims  were  due  and  payable,  amounted  to  giving  interest, 
at  a  limited  rate,  before  and  after  judgment,  where  pa3rment  was 
made  in  that  mode;  but  where  the  amount  of  such  bonds  remaining 
unissued,  of  the  maximum  authorized  by  that  section,  was  less  than 
the  amount  of  the  daim  allowed,  the  Court  of  Claims  properly  ad- 
judged that,  with  respect  to  any  part  of  tiie  elaim  not  paid  in  that 
special  manner,  there  waa  no  rigiht  to  interest  prior  to  tlie  rendition 
of  the  judgment. 

Afirmed. 

Tee  case  is  stated  in  the  opinion. 

Mr.  John  Raum,  with  whom  Mr.  V.  B.  Edwards  was  on 
the  briefs,  for  appellant. 

Mr.  Assistant  Attorney  Oeneral  Thompson  for  appellee 
Mr.  Justice  Pitnbt  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  claimant  in  a  suit  that  was  com- 
menced by  her  testator  in  the  Court  of  Claims  in  the  year 
1880,  under  Act  of  Ju^e  16, 1880,  c.  243,  21  Stat.  284.  A 
judgment  was  rendered  in  claunant's  favor  after  the 
amendato^  Act  of  February  13,  1895,  c*  87, 28  Stat.  664 
(Johnson  v.  Disbrid  of  Columbia,  31  Ct.  Cfans.  395),  which 
judgment  was  reversed  by  this  court  in  1897,  and  the 
cause  remanded  for  further  proceedings  {District  of  Co- 
lumbia Y.  Johnson,  165  U.  S.  330).  After  a  long  delay, 
proceedings  were  had  which  resulted  in  a  judgment  in 
favor  of  claimant  February  21,  1916,  from  which  the  Dis- 
trict of  Columbia  has  not  appealed. 

Claimant's  appeal  relates  to  the  question  of  interest 
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upon  the  amount  recovered.  The  form  of  the  judgment 
is  that  the  claimant  ''do  have'and  recover  of  and  from 
the  District  of  Columbia  in  the  manner  provided  by  the 
Act  of  June  16,  1880,  Chapter  243,  Seven  thousand  three 
hundred  and  sue  dollars  and  twenty-lSve  cents  ($7,306.25). 
Said  amounts  were  due  and  payable  April  1,  1876,  but 
said  judgment  shall  bear  interest  only  from  the  date  of 
its  rendition,  and  is  payable  as  provided  by  section  6  of 
the  Act  of  June  16, 1880  (21  Stat.  L.,  p.  284),  as  amended 
by  the  Act  of  March  3, 1881  (21  Stat.  L.,  p.  466)."  Thei^ 
is  no  finding  that  the  claim  is  based  upon  a  contract  ex- 
pressly stipulating  for  the  paypient  of  interest. 

It  is  insisted  that  the  court  erred  in  allowing  interest 
only  from  the  date  of  judgment,  rather  than  from  April  1, 
1876,  the  day  on  which  the  claim  became  due  and  payable. 

The  Act  0^  1880,  in  its  first  section,  conferred  jurisdic- 
tion upon  tne  Court  of  Claims  over  all  claims  then  exist- 
ing against  the  District  of  Columbia  arising  out  of  cer- 
tain operations  of  the  District  government  during  the 
preceding  decade;  and  as  to  procedure  it  declared:  ^'Said 
Court  of  Claims  shall  have  the  same  power,  proceed  in 
the  same  manner,  and  be  governed  by  the  same  rules,  in 
respect  to  die  mode  of  hearing,  adjudication,  and  deter- 
mination of  said  clauns,  as  it  now  has  in  relation  to  the 
adjudication  of  claims  against  the  United  States."  This, 
if  it  stood  alone,  would  leave  the  question  of  interest  to 
be  governed  by  the  general  principle  that  interest  is  not 
recoverable  from  the  government,  embodied  in  §  1091, 
Rev.  Stats.:  '^No  interest  shall  be  allowed  on  any  claim 
up  to  the  time  of  the  rendition  of  judgment  thereon  by 
the  Court  of  Claims,  unless  upon  a  contract  expressly 
stipulating  for  the  payment  of  interest/'  still  in  force  as 
§  177,  Judicial  Code,  36  Stat.  1141,  c.  231. 

But  other  sections  of  the  Act  of  1880  contain  provi- 
sions that  must  be  considered.  By  §  5  it  was  enacted  that, 
where  no  apt)eal  was  taken,  or  on  affirmance  of  a  judgment 
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in  favor  of  the  claimant,  ''the  sum  due  thereby  shall  be 
paid,  as  heremafter  provided,  by  the  Secretai^  of  the 
Treasuiy/'  upon  presentation  to  him  of  a  copy  of  the 
judgment  properly  certified.  And  by  §6  the  Secretary 
was  authorized  to  demand  of  the  sinking  fund  commis- 
sioner of  the  District  of  Columbia  so  many  of  the  3.65 
per  cent,  bonds  authorized  by  Act  of  Congress  approved 
June  20,  1874,  c.  337, 18  Stat.  120,  and  amendatory  acts, 
as  might  be  necessary  for  the  payment  of  the  judgments; 
''which  bonds  shall  be  received  by  said  claimants  at  par 
in  payment  of  such  judgments,  and  shall  bear  date  Aug-> 
ust  first,  eighteen  hundred  and  seventy-foiu:,  and  mature 
at  the  same  time  as  other  bonds  of  ttds  issue;  Provided, 
That  before  the  delivery  of  such  bonds  as  are  issued  in 
payment  of  judgments  rendered  as  aforesaid  on  the  claims 
aforesaid,  the  coupons  shall  be  detached  therefrom  from 
.^he  date  of  said  bonds  to  the  day  upon  which  such  claims 
were  due  and  payable;  and  the  gross  amount  of  such  bonds 
heretofore  and  hereafter  issued  shall  not  exceed  in  the 
aggregate  fifteen  millions  of  dollars.''  By  amendment 
of  March  3, 1881,  c.  134,  21  Stat.  458,  666,  the  Treasurer 
of  the  United  States  as  ex  officio  snking  fund  commissioner 
was  authorized,  whenever  in  his  opinion  it  would  be  more 
advantageous  for  the  interest  of  the  District  of  Colum- 
bia to  do  so,  to  sell  the  bonds  and  pay  the  judgments 
from  the  proceeds  of  the  sales  instead  of  delivering  the 
bonds  to  the  claimants. 

Under  the  Act  of  1880,  the  Court  of  Claims  held  that 
it  was  necessary  it  should  determine  when  the  claims 
were  due  and  payable  within  the  meaning  of  the  act,  and 
specify  the  date  in  the  judgment,  in  order  that  the  Sec- 
retary of  the  Treasury  might  know  what  coupons,  if  any, 
were  to  be  detached  from  bonds  delivered  by  him  in  pay- 
ment. FenddU's  Case,  16  Ct.  Chns.  106,  121.  See  Dis- 
trict of  Coluwhixi  V.  Johnsony  165  U.  S.  330, 336. 

Construing  §§  1,  5,  and  6  of  the  Act  of  1880  in  conncc- 
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tion  with  §  1091,  Rev.  Stats.,  it  is  plain  that  the  claim- 
aat  in  such  a  judgment  is  not  entitled  to  a  recovery  of 
interest  as  such,  saving  any  that  may  accrue  after  the 
rendition  of  the  judgment,  unless  the  recovery  be  based 
upon  a  contract  expressly  stipulating  for  the  payment  of 
interest.  Section  6,  however,  provided  a  special  fund  out  of 
which  claims  of  this  character  might  be  paid,  and  as  this 
consisted  of  coupon  bonds  dated  in  1874  and  maturing 
60  years  later,  the  provision  to  the^  e£fect  that  coupons 
maturing  after  the  date  upon  which  the  claim  was  due 
and  payable  should  accompany  the  bonds  amounted  to 
giving  interest  at  a  limited  rate,  before  and  after  judg- 
ment, where  payntent  was  made  in  that  mode. 

But  this  q)ecial  mode  of  payment  was  qualified  by  a 
luroviso  that  the  gross  amount  of  such  bonds  should  not 
exceed  $15,000,000;  and,  as  it  happens,  all  except  $2,700 
had  been  issued  prior  to  the  entry  of  the  judgment  now 
under  review.  This  is  admitted  in  appellant's  brief,  and 
may  be  additionally  verified  by  reference  to  Annual  Re- 
port of  the  Secretary  of  the  Treasury  on  the  State  of  the 
Finances  for  the  fiscal  year  ended  June  30,  1915,  p.  122; 
like  report  for  the  following  fiscal  year,  p.  92. 

It  was  not  erroneous  for  the  Court  of  Claims  to  take 
note  of  the  fact  that,  at  the  utmost,  only  a  part  of  the 
claim  could  be  paid  in  bonds  or  from  the  proceeds  of 
bonds,  and  that  with  respect  to  any  part  not  paid  in  this 
special  manner  there  was  no  right  to  interest  prior  to  the 
rendition  of  the  judgment.  This  is  the  effect  of  the  judg- 
ment as  entered. 


Mr.  Justics  McRetnou>8  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 
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OMAECHEVABIUA  v.  STATE  OF  IDAHO. 

XRHOB  TO  THE  SUFBBMB  OOUBT  OF  TBB  STATE  OF  IDAHO. 
No.  102.    Allied  DDoeinber  20,  m7.--Deeided  Man^ 

A  law  of  Idaho  (Rev.  Codes,  1908,  {  6872),  apiriicaUe  to  the  puUic 
domain,  provides  that  any  person  having  charge  of  sheep  who  allows 
them  to  grace  on  any  range  previously  occupied  by  cattle,  is  guilty 
of  a  misdemeanor,  and  that  priority  of  possessory  right  between 
eattle  and  sheep  owners  to  any  range  is  to  be  determined  by  the 
priority  in  the  usual  and  oustomary  use  of  it,  as  a  cattle  or  sheep 
range.  Experience,  inducing  this  and  similar  laws,  had,  says  the 
Supreme  Court  of  the  State!  shown  that  use  of  a  range  by  sheep  unfits 

'  H  for  cattle,  but  not  vice  versa;  and  that  segregation  is  essential  to 
protect  t1(B  cattle  industry  and  prevent  serious  breaches  of  the  peace 

.    between  cattlemen  and  sheepmen. 

BeUU  (1)  That  the  police  power  of  the  State  extends  over  the  federal 
public  domain,  at  least  where  there  is  no  legislation  by  Congress 
on  the  subject. 

(2)  That  in  segregating  sheep  from  cattle  the  Idaho  law  was  primarily 
designed  to  preserve  the  peace,  and  is  not  an  unreasonable  or  ar« 
bitrary  exercise  of  the  police  power. 

(3)  That  it  does  not  discriminate  arbitrarily  and  deny  equal  protection 
in  giving  preference  to  cattle  owners  in  prior  occupancy  without 
giving  a  like  preference  to  sheep  owners  in  prior  occupancy. 

(4)  Tbilt,  as  a  criminal  law,  it  is  not  wanting  Jn  due  process,  in  failing 
to  provide  for  the  ascertainment  of  the  boundaries  of  a  "range"  and 
for  determining  what  length  of  time  is  necessary  to  constitute  a  prior 
occupation  a  "usual"  one  within  its  meaning. 

(5)  That  it  is  not  in  conflict  with  the  clause  in  §  1  of  the  "act  to  pre- 
vent unlawful  occupancy  of  the  public  lands,"  c.  149,  23  Stat.  321, 
which  prohibits  the  assertion  of  a  right  to  the  exclusive  use  and 
occupancy  of  any  pari  of  the. public  hmds  without  claim  or  color  of 
title  made  or  acquired  in  good  faith,  etc.,  since  that  clause,  as  in 
shown  by  %p  examination  of  the  entire  act  and  its  history,  prohibits 
merely  th^  assertion  of  an  exclusive  right  to  use  or  occupation  by 
force,  intunidation,  or  by  what  would  be  equivalent  in  effect  to  ar 
enclosure,  whereas  the  state  statute  makes  no  grant,  and,  in  so  fai 
as  this  oxcluMioii  of  sheep  from  ocrt.ain  ranges  approaches  a  grant 
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the  result  is  incidental  only,  and  it  operates  in  favor  of  horse  owners 
as  well  as  cattle  owners. 

(6)  That  the  exclusion  of  sheep  owners  under  certain  circumstances 
does  not  interfere  with  any  rights  of  a  citizen  of  the  United  States, 
Congress  not  having  conferred  on  citizens  Uie  right  to  grase  stock  on 
the  public  lands,  their  use  for  that  purpose  being  merely  by  suf- 
ferance. 

27  Idaho,  797,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Frank  P.  Prichard  and  Mr.  Slvad  L.  Hodgin  for 
plaintiff  in  error. 

Mr.  T.  A.  Woilters,  Attorney  General  of  the  State  of 
Idaho,  and  Mr*,  WiUiam  Healy  for  defendant  in  error. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
court. 

For  more  than  forty  years  the  raising  of  cattle  and 
sheep  have  been  important  industries  in  Idaho.  The 
stock  feeds  in  part  by  grazing  on  the  public  domain  of 
the  United  States.  This  is  done  with  the  Government's 
acqmescence,  without  the  payment  of  compensation, 
and  without  federal  regulation.  Bvford  v.  Houtz,  133 
U.  S.  320,  326.  Experience  has  demonstrated,  says  the 
state  court,  that  in  arid  and  semi-arid  regions  cattle  will 
not  graze,  nor  can  they  thrive,  on  ranges  where  sheep  are 
allowed  to  graze  extensively;  that  the  encroachment  of 
sheep  upon  ranges  previously  occupied  by  cattle  results 
in  driving  out  the  ci^ttle  and  destroying  or  greatly  im- 
pairing the  industry;  and  that  this,  conflict  of  interests 
led  to  frequent  and  serious  breaches  of  the  peace  and  the 
loss  of  many  lives.  ^    Efficient  policing  of  the  ranges  is 

>  Sweet  v.  BdOentyme,  8  Idaho,  431, 447;  Pyramid  Land  A  StoA  Co. 
v.  Pierce,  30  Nevada,  237, 253*255.  Report  of  National  Conservation 
Commission,  1909,  vol.  lU  (60th  Cong.,  2nd  sesB.,  Senate  Doc. 
No.  070),  p.  357.  Conference  of  Governors  (1908),  p.  143. 
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impossible;  for  the  State  is  sparsely  settled  and  the  pub- 
lic domain  is  extensive,  comprising  still  more  than  one- 
fourth  of  the  land  surface.^  To  avert  clashes  between 
sheep  herdsmen  and  the  fanners  who  customarily  al- 
lowed their  few  cattle  to  graze  on  the  public  domain 
near  their  dwellings,  the  territorial  legislature  passed  in 
1875  the  so-called  ''Two  Mile  limit  Law.''  It  was  en- 
acted first  as  a  local  statute  applicable  to  three  counties, 
but  was  extendedjb  1879  and  again  in  1888  to  additional 
counties,  and  was  made  a  general  law  in  1887.'  After 
the  admission  of  Idaho  to  the  Union,  the  statute  was  re^ 
enacted  and  its  validity  sustained  by  this  court  in  Bacon 
V.  Walker^  204  U.  S.  311.  To  avert  clashes  between  the 
sheep  herdsmen  and  the  cattle  rangers,  further  leg^la- 
tion  was  found  necessary;  and  in  1883  the  law  (now  §  6872 
of  the  Revised  Codes,)  was  enacted  which  prohibits  any 
person  having  charge  of  sheep  from  allowing  them  to 
graze  on  a  range  previously  occupied  by  cattle.'    For 

^  The  land  area  of  Idaho  is  approximately  53,346,560  acres  [U*  8- 
Census  (1910),  vol.  VI,  p.  401],  of  which  20,000,000  acres  were  specif- 
ically classified  as  granng  laads.  R^KNt  of  Secretary  of  interior 
(18eC9i  vol.  I,  p.  XCI.  In  1883  about  50,000,000  acres  stiU  fanned  a 
part  of  the  public  domain.  "The  Public  Domain,"  by  Thomas  Don- 
aldson (1884),  pp.  528,  529,  1190.  On  July  1,  1914,  there  were  still 
unappropriated  and  unreserved  16^342,781  acres.  R^wrt  of  Depart- 
ment of  Interior  (1914),  vol.  I,  p.  207.  The  population  of  Idaho  in 
1880  was  32,610;  in  1910  it  was  325,594. 

<Acts  of  January  14,  1875;  February  13,  1879;  January  31,  1883; 
Revised  Statutes,  1887,  { 1210  et  aeq.  The  first  session  of  the  terri- 
torial lesi^ture  convened  December  7,  1863.  Idaho  was  admitted 
to  the  Union  July  3, 1890. 

*  Revised  Codes  of  Idaho,  1906,  {  6872sc 

"Any  person  owning  or  having  charge  of  sheep,  who  herds,  grases, 
or  postures  the  same,  or  permits  or  suffers  the  same  to  be  herded,  graied 
or  pastured,  on  any  cattle  range  previously  occupied  by  cattle,  or  upon 
any  range  usually  occupied  by  any  cattle  grower,  either  as  a  spring, 
summer  or  winter  range  for  his  cattle,  is  guilty  of  a  misdemeanor;  but 
tlic  priority  uf  possessory  right  between  cattle  and  sheep  owners  to 
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violating  this  statute  the  plaintiff  in  error,  a  sheep  herds- 
man, was  convicted  in  the  local  police  court  and  sentenced 
to  pay  a  fine.  The  judgment  was  affirmed  by  an  inter- 
mediate appellate  court  and  also  by  the  Supreme  Court, 
of  Idaho.  27  Idaho,  797.  On  writ  of  error  from  this  court 
the  validity  of  the  statute  is  assailed  on  the  groimd  that 
the  statute  is  inconsistent  both  with  the  Fourteenth 
Amendment  and  with  the  Act  of  Congress  of  February  25, 
1885,  c.  149,  23  Stat.  321,  entitled,  "An  act  to  prevent 
imlawful  occupancy  of  the  public  lands." 

First:  It  is  ur^  that  the  statute  denies  rights  guar- 
anteed by  the  Fourteenth  Amendment,  namely:  Priv- 
ileges of  citizens  of  the  United  States,  in  so  far  as  it  pro- 
hibits the  use  of  the  public  lands  by  sheep  owners;  and 
equal  protection  of  the  laws,  in  that  it  gives  to  cattle  own- 
ers a  preference  over  sheep  owners.  These  contentions 
are,  in  substance,  the  same  as  those  made  in  respect  to 
the  "Two  Mile  limit  Law,"  in  Bacon  v.  Walker,  supra; 
and  the  answer  made  there  is  appUcable  here.  The  po- 
lice power  of  the  State  extends  over  the  federal  public 
domain,  .at  least  when  there  is  no  legislation  by  Congress 
on  the  subject.^  We  caimot  say  that  the  measure  adopted 

any  range  is  detennined  by  the  priority  in  the  usual  and  customary 
use  of  such  range,  either  as  a  cattle  or  sheep  range." 

■  The  advisability  of  regulation  by  some  system  of  leasing  or  li- 
censing has  been  repeatedly  recommended,  to  Congress,  and  bills  to 
that  end  have  been  introduced,  but  none  has  been  enact^ed.  Report 
of  Department  of  Interior  (1902),  vol.  I,  pp.  1S7~175.  Cong.  Rec. 
vol.dS(1901-1902),pp.291,l(H8.  Report  of  Public  Lands  CommissioD, 
Senate  Doc.  (1905),  58th  Cong.,  8rd  sees.',  No.  189,  pp.  XX-XXIIl, 
5-61.  Cong.  Rec.,  vol.  40  (1905-1906),  pp.  54, 1164.  Letter  from  the 
Acting  Secretary  of  Interior,  House  Doc.  No.  661  (March,  1906). 
Report  of  Department  of  Interior  (1907),  vol.  I,  pp.  78-«l.  Cong.  Rec., 
-vol.  42  (1907-1908)^  p.  14.  Re^rt  of  Deparunent  of  Interior  (1906), 
vol.  I,  p.  15.  Action  of  the  American  National  live  Stock  Associa- 
tion relative  to  the  Dispositidii  of  the  Unappropriated  Public  Lands 
of  t/hc  United  States  (1908)     Report  of  Department  of  Interior  (IDl  1), 
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by  the  Stale  is  imreaeoiiabk  or  arbitrary.  It  was  found 
that  confliete  between  eattle  rangers  and  sheep  herders 
on  the  public  d<»nain  eould  be  reoMciled  only  by  aggre- 
gation. In  national  fcnests,  where  the  use  of  land  is  reg- 
ulated by  the  Federal  Government,  tiie  plan  of  segregation 
is  widely  adc^ted.^  And  it  is  not  an  arbitraiy  discrimi- 
nation to  give  prefermee  to  cattle  owners  in  prior 
oceupancy  without  providing  for  a  like  preference 
to  sheep  owners  in  prior  oocupancy.*  iE^or  eocperienoe 
shows  iJiat  sheep  do  not  require  prolecticMi  against  en- 
croachment by  cattle,  and  that  cattle  rangers  are  not 
likely  to  encroach  upon  ranges  previously  ooeui»ed  by 
sheep  herders.    The  propriety  of  treating  sheep  differ- 

vol.  I,  p.  0.  Cong.  Rea,  vol  48  (1011-101^),  p.  69.  Hearings  before 
the  HoQse  Committee  on  PuUic  Lands  on  H.  R.  Bill  19857  (1912).  Re- 
port of  Departm«Qt  of  Interior  (1912),  vol.  I,  p.  5.  Cong.  Rec.,  vol.  50 
(1913),  p.  2365;  vol.  51  (1913-1914),  pp.  939, 3814.  Report  of  Depart- 
ment  of  Agriculture  (1914),  pp.  8-10.  Hearing  before  a  subeommittee 
of  the  House  Committee  on  Public  Lands  on  H.  R.  9582,  Februaiy  12, 
1914,  pp.  7-8.  ''Pmetical  Applieation  of  the  Sent  Orasing  Bill  to 
Western  St  Southwestern  Grasing  Ranges,''  address  by  i.  J.  Thomber 
before  the  American  National  lave  Stock  Association,  Denver,  Colo,, 
January  22,  1914.  Report  dt  Department  of  Agriculture  (1915), 
p.  47.  Ck>ng.  Rec.,  vol.  53  (1915-1916),  p.  2L  Report  of  Department 
<^  Agriculture  (1916),  pp.  18-19. 

iNatkMia]  Forest  Manual  (1913),  pp.  13,  28.  Hearing  before 
HoiMe  Committee  on  H.  R.  9582  and  H.  R.  10539,  on  Onuring  on 
Public  Lands  (1914),  p.  73.  Orasing  in  Forest  Reserves,  by  F.  Roth, 
Yearbook  of  Departoient  of  Agriculture  (1901),  pp.  333, 338, 343.  Oiaa- 
ing  of  Live  Stock  on  Forest  Reserves,  fay  Giffoid  Pinchot,  Report 
National  Live  Stock  Association  (1902),  pp.  274, 275. 

s  In  the  prokmged  discussion  of  the  {ffoposai  to  correct  the  abuses 
of  "open  range"  by  leasing  govemmait  grasing  lands,  the  propriety 
of  safeguarding  ^'rights''  as  detennined  by  priority  at  oocupancy 
and  use  has  been  generally  insisted  upon.  See  Conference  at  (3oveN 
nors  (1908),  p.  347;  R^^rt  at  Department  of  Interior  (1902),  p.  174; 
Report  of  Public  Lands  Commission,.  Senate  Doc.  (1905),  58th  Cong., 
8id  sees..  No.  189,  pp.  14,  60  (par.  13);  National  Forest  Manual, 
June  4, 1913,  pp.  53, 58. 
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ently  than  cattle  has  been  generally  reoognized.'  That 
the  interest  of  the  sheq)  owners  of  Idaho  received  due 
conBderation  is  indicated  by  the  fact  that  in  19Q2  they  op- 
posed the  abolition  by  the  Oovenunent  of  the  free  ranges.' 
Second:  It  is  also  urged  that  the  Idaho  statute,  being 
a  criminal  one,  is  so  indefinite  in  its  terms  as  to  violate 
the  guarantee  by  the  Fourteenth  Amendment  of  due  proe- 
ess  of  law,  since  it  fails  to  provide  for  the  ascertainmmt 
of  the  boundaries  of  a  "range''  or  for  determining  what 
length  of  time  is  neoessaiy  to  constitute  a  prior  oecupsr 
tion  a  "usual"  one  within  the  meaning  of  the  act.  Mra 
familiar  with  range  conditions  and  desirous  of  observing 
the  law  will  have  little  difficulty  in  determining  what  is 
prohibited  by  it*  Siniilajr  expressions  are  common  in 
the  criminal  statutes  of  other  States.*  This  statute  pre- 
sents no  greater  imcertainty  or  difficulty,  in  application  to 
necessarily  vaxyiug  facts,  than  has  been  repeatedly  sanc- 
tioned by  this  court.  Naah  v.  United  Staies,  229  U.  S. 
373,  377;  MiJkr  v.  Strahly  239  U.  S.  426,  434.  Further- 
more, any  danger  to  sheepmen  which  might  otherwise 
arise  from  indefiniteness,  is  removed  by  §  6314  of  Revised 
Codes,  which  provides  that:  "In  every  crime  or  public 
offense  there  must  exist  a  union,  or  joint  operation,  of 
act  and  intent,  or  criminal  negligence. '' 

>  Reports  of  the  Department  of  Interior  (1898),  vol.  I,  p.  87;  (1899), 
vol.  I,  pp.  XX,  10&-112;  (1900),  voL  I,  p.  390;  (1901),  voL  I,  p.  127. 
Utah  (1863),  Laws  1851-1870,  c.  fiO,  p.  90;  Waahington,  Laws  1907, 
p.  78;  Arisona,  Fsnal  Code,  1913,  §64L  See  statutes  cited,  infra, 
in  note  1,  p.  352. 

•Hearings  before  House  CkMomittee  on  Public  Lands  on  Leasing 
Orasmg  Lands  (1902),  57th  Ckmg.,  Ist  Sees.,  pp.  76-77. 

*  Montana,  *'Law8"  1871-1872,  p.  287,  §87,  makes  it  a  crime  to 
drive  stock  from  a  "range"  on  which  th^  "usually"  run.  North 
Dakota,  "LawR,"  1891,  p.  123,  deals  with  "customary  ranip";  Ari- 
sona, Penal  OmIc,  1913,  |637,  with  "range";  Colorado,  Ckmrtright's 
Sututes,  1 6375,  with  "usual  range";  Texas,  Penal  Code  Annotated, 
1916,  Art.  1356  (1866),  ^ith  "accustomed  iwgs^.'* 
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Third:  It  k  f urtlier  oontaiided  that  the  statute  is  in 
direet  conflict  wttk  the  Act  of  Congmss  of  February  25, 
1885.1     That  statute  which  was  dsagMd  to  pBrevent  the 

> "  Ab  aet  to  {irevant  unlawful  occupancy  of  the  public  lands.   , 

8iaie8  cf  America  in  Cmgnu  oBmnbU,  Hiat  all  ineloaiires  of  any 
public  lands  in  any  State  or  Tenitoiy  of  tfae  U«ited  States^  hereto- 
fore or  to  be  hereafter  madip,  erected,  tv  oonatruotod  by  any  peraon, 
party,.  aflKNdstien,  or  ^orponttion,  tdany  of  wfaiah  land  indnded 
within  the  inebaore  the  pBnDO,  pai^^*,  Mwoqiation,  or  ooqaemtion 
making  or  eontrolUng  the  inoloeuiw  had  no  claim  or  color  of  title  made 
or  acquired  m  good  faith>  or  an  anerted  right  thereto  by  or  under 
daim,  made  in  good  faith  with  a  view  to  entvy  thereof  at  the  proper 
land-office  under  tfae  general  hwa  of  the  Unitad  Stataa  at  the  tons 
any  eoch  nidoeure  was  or  Aall  bemade,  aie  hereby  ^edaradto  be 
unlawful,  and  the  maintiiiuiM,  eiMlion,  cooalnictioB,  or  eoatml 
of  any  such  indosure  is  haidiiy  fariudden  and  prohibited;  and 
the  aasoftlon  of  a  right  to  the  etdosive  uee  and  occupancy  of  any 
part  of  the  public  lands  of  the  United  Statee  in  any  State  or  any  of 
the  Territories  of  the  United  States,  >^tfaoiit  eUm,  color  of  title,  or  as- 
serted right  as  above  spedfied  as  to  indosur^  ir  likewise  dedaied  un- 
kwful,  and  herd)y  proUbted. 

^'Sec.  2.  That  it  shall  be  Ihe  duty  of  the  district  attorney  of  the 
United  States  for  the  proper  diatntit,  OB  aflUafvit  filed  with  hhn  by  any 
citiaen  of  the  United  States  that  section  one  of  this  act  is  being  vio- 
lated showing  a  descriptioh  cf  the  land  inclosed  with  reasonable  cer- 
tiunty,  not  necessarily  by  metes  and  bounds  nor  by  CtoveraaiCBlal 
I  sub-dividona  of  surveyed  lands,  but  on    :.x>  that  the  indosure  may 

I  be  identified,  and  the  persons  gitfty  of  L/^  Vibhtioa  as  nearly  as  may 

be,  and  by  description^  if  the  name  Camot  on  xaasonable  inquiiy  be 
ascertained,  to  institute  a  civil  suit  in  tl-  ^  peeper  United  States  dis- 
trict or  circuit  courts  or  territorial  disti  >jouit,  in  the  name  of  the 
United  States,  and  against  the  partaee  xuu««dd  or  ffesenbed  who  shaU 
be  in  diarge  of  or  csntroUing  the  nclosure  onrnphined  of  as  ddiend-' 
ants;  and  jurisdidaon  is  aba  hereby  conferred  on  any  United  StaM 
district  or  drcuit  court  or  tcRitorud  district  court  having  jurisdic- 
tion over  the  locality  where  the  land  inclosed,  or.  any  part  thereof, 
shaU  be  dtualed,  to  hear  and  detenBine  proceedangs  in  equity,  by 
writ  of  ittfaaction,  to  restraia  wfiohutions  of  the  proviskiBs  of  this  act; 
and  it  shall  be  suAcient  to  g^  the  couit  inisdietiOB  if  swice  of 
origmal  process  be  had  in  any  civil  ptnceeatna^m  any  agffia  oi^  er* 
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iUegal  fencing  of  pubttc  Ittids,  ooDtams  at  the  dose  of  §  1 1^ 
foUowing  claiiae  witii  wUch  the  Idaho  etatate  18  saM 
flict:"and  the  assertion  of  a  righto  the  ezduflive  use  and 
occupancy  of  any  part  of  the  public  lands  of  the  United 

I ■■■■■■■  ■■«■-  ■■■  tl  ■  ■■  iX.IIMt        III  I        ■■    I    ■  II  I    ■■       ■    l—^i.^—  ■ 

ployse  having  fihsife  or  ecmtroi  of  thte  belome;  and  «Dy  suit  iMought 
under  the  ptoviiione  of  this  aeetioii  ahaU  have  piecedenee  for  hearing 
and  trial  over  other  eaaes  on  the  civil  docket  of  the  court,  and  shall 
be  tried  and  deterauned  at  tiie  eariieet  piaetieable  day.  In  any  eaee 
if  the  mdosure  riuA  be  found  to  be  unlawfid,  the  court  diall  make 
the  proper  order,  judgpMnty  or  decree  for  the  destruction  of  the  inr 
ckisnie,  in  a  munmaiy  way  I  unkn  the  inekwure  shall  be  ramoved  by  the 
'difaidant  within  five  days  after  thecnler  of  the  court. 

^&ec.  3.  That  no  penon^  by  force,  threats,.  JnthnMatiea,  or  by 
any  fencing  or  incloamg,  or  any  other  unlawful  means^  ehall  prevea^ 
or  obstract,  or  shidl  eonibfaie  and  confederate  with  otbera  to  prevent 
or  obstruct,  any  peiBon  from  peaeeaUy  entering  upon  or  estabUahuig 
a  settkment  or  reridenoeon  any  tract  of  pubKc  land  subject  to  settle- 
SMUt  or  entry  under  the  public  kad  laws  of  the  United  States^  or  shall 
prevent  or  obstiuci  free  paesage  or  transit  over  or  through  the  pub- 
lic hnds:  PnmM,  This  eeetkm  shall  not  be  heU  to  affect  the  ri^t 
or  title  of  penniB,  who  have  gone  i^nbi,  fanproved  or  occupied  said 
huids  under  the  buMi  laws  of  the  United  Btstes,  daiming  title  thereto, 
In  goodfaiOi. 

"Sec.  4.  That  any  penon  vfalsdiag  any  of  the  piovirions  hereof, 
whether  as  owner,  part  owner,  or  agents  or  who  shall  aid,  abet»  counsel» 
advise,  or  assist  in  any  vk>latioD  hereof,  shall  be  deeined  guihy  of  a 
misdemeanor  and  fined  in  a  sum  not  exceedbg  one  thousand  doUan 
or  be  hnpriscmed  not  exceeding  one  year,  or  both,  for  each  offense, 
f  As  amended  by  Act  of  March  10, 1906,  e.  76, 35  Stat  40.] 

"See.  5.  That  the  President  is  hereby  autiioriaed  to  take  such 
measures  as  shaD  be  necessary  to  remove  and  destroy  any  unlawful 
inclosure  of  any  of  said  lands,  and  to  employ  dvil  or  mibtary  force  as 
may  be  necessary  for  that  puipese. 

"See.  6.  That  where  the  alleged  unkwful  mdosure  mchides  less 
than  one  hundred  and  sixty  acres  of  hud,  no  smt  shall  be  brom^t 
under  the  provisions  of  fliis  act  wMiont  authority  ham  the  Seere* 
tary  of  the  Interior. 

"Sec.  7.  that  nothing  herein  shall  affect  aiqr  pending  suits  to 
work  their  discontinuance,  but  as  to  them  hereafter  tbqr  shall  be  pros- 
ecuted and  detenoofaied  under  the  prondons  of  this  act. 

"  Appioved,  Abruaiy  2Sth,  1886." 
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States  in  any  State  or  any  of  the  Territories  of  the  United 
States,  without  daim,  color  of 'title,  or  asserted  r^t  as 
above  specified  as  to  inclosure,  is  likewise  dedlaied  un- 
lawful, and  hereby  prohibited/' 

An  examination  of  the  federal  act  in  its  tt^u^etymakes 
it  clear  that  wha;b  the  clause  quoted  from  §  1  sou^t  to 
IMX)hibit  was  merely  the  assertion  of  an  esrohisive  xi^ 
to  use  or  occupation  by  force  or  intimidation  or  by  wbai 
would  be  equivalent  in  effeot^to^m  enelbsure.  Thiat  this 
was  the  intent  of  Congiess  is  oonfirme(|:.by  the  history  of 
the  act.  The  repofte  of  tlie  Secretary  <rf  the  Interior 
upon  whose  recommendation  the  act  was  introduced, 
the  reports  of  Hie  committees  of  Congress,  and  the  do* 
bates  therecm  indicate  that  thss  alone  was  the  evil  sou^t 
to  be  remecfied,^  and  to  such  action  ovfy  doea  its  pro- 
hibition appear  to  have  been  applied  in  practice.'  Al- 
thou^  Idaho  had,  by  statute,  excluded  fiheep  from  par^ 
tions  of  the  public  domain  since  1875--no  reference  to 
the  fact  has  been  found  in  the  discussion  wfaidi  preceded 
and  followed  the  enactment  of  the  federal  law,  nor  dooi 
any  reference  se^n  to  have  be^  made  to  the'legiBlation 
of  other  States  which  likewise  exeluded  sheep,  under 
certain   circumstances,   fr^m  parts  of  the  public  do- 

■^^^—1         ■■      II   ■■■■  ■       n  ■■ i'   I      I  ■       III  ■^■.iw  *    I    I   ■ I  II  I         I  I        I wmmm*mm*»0 

'  Reports  of  Depeitmdat  of  Intedor  (l<8d),  vol.  I,  p.  13;  (1883), 
vol.  I,  ppu  XXXII,  30^  210;  (1684),  vd.  I,  pp.  XWI,  17;  (1885),  vpl,  I,  . 
p.  205.  Letter  of  Secrotaor  of  Interior  (1884),  Senate  Ex.  Doc.  (1883- 
1884),  No.  127.  Report  of  House  Committee,  48th  Cqu^.,  1st  sees. 
(1884),  No.  1325;  Report  of  Senate  Conmiittee,  48th  Cong.,  2nd  sess. 
(1885),  Nq.  979.  Cong.  Rec.,  vol.  15  (1883-1884),  pp.  476&-4783;  vol. 
16  (1664-1885),  p.  1457. 

» Untied  3UUe9  v.  Brmc^fetV,  82  FM.  Rep.  738,  741;  Reports  of 
Department  of  Interior  (1885),  vol.  I,  p.  44;  fl^)*  vol.  I,  pp.  30-41; 
(1887),  vol.  I,  pp.  12-13;  (1888),  vol.  I,  p.  XVI;  (1901),  vol.  I,  p.  92; 
(1902),  vol.  I,  pp.  II,  172-173,  306;  (1903),  vol.  I,  pp.  18-19;  (1904), 
v^l.  I,  pp.  20,  367;  (1905),  vol.  I,  p.  20;  (1908),  vol.  I,  p.  15;  (1916), 
vol.  I,  p.  226. 

Compiled  StatuU^^.  {§  4997-5002,  notes. 
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main.'  And  no  case  has  been  found  in  which  it  was 
even  urged  that  these  state  statutes  were  in  conflict  ^ith 
this  act  of  Congress. 

The  Idaho  statute  makes  no  attempt  to  grant  a  ri^t 
*  to  use  public  lands.  McGinnia  v.  Friedman,  2  Idaho,  393. 
The  State,  acting  in  the  exercise  of  its  police  power, 
merely  excludes  sheep  from  certain  ranges  under  certain 
circumstances.  Like  the  forcible  entiy  and  detainer  act 
of  Washington,  which  was  hdd  in  Deme  v.  Ankeny,  ante, 
208,  not  to  conflict  with  the  homesjtead  laws,  the  Idaho 
statute  was  enacted  primarily  to  prevent  breiaches  of 
the  peace.  The  incidental  protection  which  it  thereby 
affords. :to  cattle  owners  does  not  purport  to  secure  to 
any  of  them,  or  to  cattle  ownen  collectively,  ''the  exclu- 
sive use  and  occupancy  of  any  part  of  the  public  lands.'' 
For  every  range  from  which  sheep  are  excluded  remains 
open  not  only  to  aU  cattle,  but  also  to  horses,  of  which 
there  are  many  in  Idaho.^  This  exclusion  of  sheep  owners- 
under  certain  circmnstanees  does  not  interfere  with  any. 
rights  of  a  citiaen  of  the  United  States.  Congress  has 
not  conferred  upon  citisens  the  right  to  grase  stock  upon 
the  public  lands.  The  Government  has  merely  suffered 
the  lands  to  be  so  used.  Biiford  v.  HauU,  supra.  It  is 
because  the  citisen  possesses  no  such  right  that  it  was 
held  by  this  court  that  the  Secretary  of  Agriculture  might, 
in  the  exercise  of  his  general  power  to  regulate  forest  re- 
serves, exclude  sheep  and  cattle  therefrom.  UrtUed  States  y. 
6Wmoud,  220  U.  S.  506;  Lt^W  V.  t/mted  Stated,  220  U.  S.  523. 

■  ■     ■  r  ■  ■        » 

1  Statutes  resembliDg  the  Idaho  "Two  Mile  Limit  Law"  faave^bocii 
passed  Id  a  number  of  the  west^n  Stipes.  Arisoiia,Actof  February  12, 
1875,  Compiled  Laws,  1S64-1877,  p.  561;  P^nal  Code  of  Arisona, 
1913,  iS39;  Coknado,  Courtright's  Statottes,  |6377  (1877);  Nevada, 
RevMd  Laws,  1912,  {  2317  (1901),  §  2319  (1907);  Califom»,  BUtutes, 
1869-1870,  p.  304.  . 

t  Compare  U.  S.  Ceusus  (1910),  vol.  VI,  p.  390;  Report,  D^)art» 
meat  of  Agriculture  (1914),  p.  148. 
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iMl  the  objections  urged  agalBst  the  validity  of  the 
istatute  are  unsound.  The  judgment  of  the  Supreme 
Court  of  Idaho  is 

AffirtMd. 

Mb.  Justice  Van  Dbyantbb  and  Mb.  Juancs  Mo- 
R]nrNou>8  dissent. 


PENDLETON  v.  BENNER  IlNE. 

CEBnOBABI  TO  TH)B  CIBCXTTr  OOUBT  OF  APPSAI^  FOB  TBB 
SBCQNP  CSBCUVt. 

No.  178.    Ai«ufld  March  11,  12,  1918.— Deoded  March  25,  1918. 

Liability  over  is  the  reason  for  a  bailee's  right  to  recover  the  full  value 
of  the  goods, — a  reason  which,  whatever  its  inadequacy  in  history 
or  theory  as  applied  to  torts,  applies  witii  real  force  to  contract  rela- 
tions like  those  in  tliis  case. 

A  transportation  company,  holding  teelf  out  as  a  common  carrier  by 
sea,  received  consignments  of  goods,  fixed  and  collected  the  freic^t, 
loaded  the  goods  on  a  vessel  which  it  chartered  for  their  carriage, 
and  issued  bills  of  lading  to  the  shippers  signed  by  the  master  or 
agents  of  the  vessel.  The  vessel  proved  unseaworthy  and  the  cargo 
was  lost.  HMf  that  the  company  was  liable  over  to  the  owners  of 
the  cargo  and  by  subrogation  to  the  uoitirers,  and  could  recover  its 
full  value  from  the  vessel  ofrners  under  their  expitss  warranty  of 
seaworthiness,  in  the  <|harter  party,  even  if  technically  the  posses- 
sion of  the  cargo  was  with  the  vessel  owners. 

The  Act  of  June  26, 1884,  c.  121, 23  Stat.  67,  does  not  limit  the  liability 
of  a  ship  owner  upon  his  personal  warranty  of  seaworthiness. 

A  charter  party,  containing  a  warranty  of  oeawiorthiness,  purported 
to  be  entered  into  by  a  firm  as  agents  of  the  vessel,  but  was  signed 
in  the  firm  name  by  one  oi  its  memfoera  who  was  part  owner.  JEfeU, 
that  the  warranty  was  his  personal  contract. 

An  owner  is  liable  on  his  express  warranty  of  seaworthiness  whether  to 
blame  for  the  breach  or  not. 

217  Fed.  Rep.  497,  affirmed. 
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The  case  is  stated  m  the  oiphoioiu 

Mr.  Harvey  D.  Gcv3der  and  Mr.  Avery  F;  Cmhman^  with 
whom  Mr^  E.  Henry  Lacambe  was  on  the  brief,  for  peti- 
tioner. 

Mr.  D.  Roger  Englar  for  reqK>ndmit. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the 
court. 

This  is  a  libel  brought  by  the  Benner  Line  against  the 
Pendleton  brothers  upon  a  charter  paity  purporting  to 
be  made  between  'Tendleton  Bros.,  agents  of  the  schooner 
'Edith  Olcott'"  and  the  libellant,  and  signed  ''Pendle- 
ton Brothers."  The  ground-of  the  suit  is  that  the  vessel 
was  unseaworthy  at  the  beginning  of  the  voyage  and  that 
by  reason  thereof  she  sank  and  her  entire  cai^  was  lost. 
Both  Courts  below  held  that  thei  unseaworthiness  was 
proved,  and  on  the  evidence  that  questicm  may  be  laid 
on  one  side.  As  one  of  the  Pendleton  brothers  was  not 
interested  in  the  vessel  he  was  dismissed  from'  the  suit 
without  objection.  The  other,  the  petitioner,  who  signed 
the  firm  name,  being  a  part  owner,  was  held  by  the  Dis- 
trict Court  to  be  boMnd  by  the  wananty  of  seaworthiness 
contained  in  the  contract,  but  entitled  to  the  statutoiy 
limitation  of  liability.  Act  of  June  26,  1884,  c.  121,  §  18, 
23  Stat.  57.  210  Fed.  Rep.  67.  The  Orcuit  Court  of 
Appeals  held  that  the  statute  did  not  cover  the*  case. 
217  Fed.  Rep.  497.  133  C.  C.  A.  349.  A  decree  was  en- 
t«ed  against  the  petitioner  for  the  total  loss.  Both 
Courts  agreed  that  the  Benner  Line  although  owning 
none  of  the  cargo  was  entitled  to  sue  for  the  loss  of  it  and 
this  proposition  and  the  matter  of  the  applicabili^  of 
the  Act  of  1884  are  the  two  questions  argued  here. 

The  ground  on  which  the  right  of  the  Benner  Line  to 
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recover  the  value  d[  the  cm^o  U  deiiJed  ie  that  the  aoom- 
alous  doetiwe  by  which  a  bailee  can  recover  the  value  of 
goods  that  he  does  not  own  (The  Beaconfifieldt  158  U.  S* 
503, 507),  stands  on  the  baihoEient,  and  that  here  there  was 
no  baibnent  to  the  Beonetr  Line*  .The  charter  party  pro^ 
vides  that  bills  of  ladins  be  signed  without  prejudice  to 
the  charter.  The  bills  of  lading  weie  signed  by  1^  master 
or  agents  (ji  the  vessel  (the  Benner  Line),  and,  it  is  ccm- 
tended,  bound  only  the  vessel  The  chartor  was  not  a 
demise  of  the  ship,  and  it  may  be  assumed,  as  the  bill  of 
lading  seems  to.  assume,  that  the  techmcal  posaession  of 
the  goods  was  in  the  ship  owna^  sinoe  tbefy  remained  in 
possessic^  of  the  ship.  The  Benner  Line  has  not  paid  or 
been  called  upon  to  pay  anything  to  the  owners  of  the  . 
cargo,  blit  brings  this  suit  at  the  request  of  the  under- 
writers on  the  same,  who  have  paid  for  the  loss. 

But  as  was  obscarved  by  the  Courts  below,  the  Benner 
Line  held  itself  out  to  the  public  as  a  common  carrier, 
solicited  aicd  receiyed  the  merchandise  that  it  offered  to 
transport,  by  acceptance  of  such  merchandise  contracted 
to  be  answa!uble  for  the  transpoartation,  chartered  the 
vessels  to  cany  what  it  receivedy  employed  the  stevedores 
who  put  it  aboard,  fixed  and  received  the  freight  and 
signed  or  had  the  l;alls  of  lading  signed  in  its  office.  It 
determined  the  vessel  on  which  the  cargo  should  go  as 
against  the  owners  of  it  or  of  the  ship.  The  cargo  went 
in  the  space  it  had  hired.  We  agree  with  the  lower  Ck>urts 
that  the  Benner  Lane  did  not  disappear  from  its  contract 
to  carry  the  goods  when  the  bills  of  lading  were  signed  and 
that  it  would  have  been  ahswerabte  to  the  pwnersj  or  to 
the  insurance  companies  when  tJhey  hecamie., subrogated 
to  the  owners'  rights,  if  they  had  elected  to  sue  it.  The 
owners  of  the  vessel  had  warranted  the  seaworthiness 
of  the  ship  to  the  charterer,  of  course  in  contemplation 
that  a  cargo  would  be  shipped  as  to  which  they  would  be 
liable  in  some  form.    Wherever  in  theory  of  law  the  tech- 
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nical  poBseadon  may  have  been,  wd  do  not  perceive  why 
the  charterer  should  be  denied  full  damages  upon  the  ex- 
press contract  when  its  liability  over  also  was  determined 
by  contract  exactly  as  was  expected.  The  ground  upon 
which  bailees  have  been  allowed  to  recover  the  full  value 
of  goods  from  wrongdoers  has  been  stated  for  centuries 
to  be  their  liability  over.  Y.  B.  9  Ed.  IV,  34,  pL  9,  is  an 
example  of  what  has  been  repeated  from  that  day  to 
this.  See  Brewster  v.  Warner ,  136  Massachusetts  57,  59. 
Whatever  may  be  the  inadequacy,  in  history  or  theor}% 
of  the  reason  as  applied  to  torts,  it  applies  with  real  force 
to  contract  relations  like  those  in  this  case.  The  whole 
question  is  haidly  more  than  technical  as  there  is  no 
doubt  that  this  suit  really  represents  the  owners'  intererts 
bince  it  is  brought  at  the  request  of  the  insurers  who  have 
paid  the  loss. 

'  On  the  proposition  that  the  petitioner  is  entitled  to 
limit  his  liability  under  the  Act  of  1884  it  is  urged  that 
the  act  is  an  absolute  limit,  irrespective  of  privity  or 
knowledge,  in  regard  to  contracts  as  well  as  torts,  and 
that  this  contract,  if  it  bound  the  petitioner  at  all,  did 
80  only  as  an  indirect  result  of  its  execution.  The  last 
point  hardly  is  intelligible.  The  petitioner  signed  the 
charter  with  the  name  Pendleton  Brothers,  which  in- 
cluded himsdf ,  and  apart  from  the  fact  that  although  de- 
scribed as  agents  the  Pendleton  brothers  purport  to  be 
contracting  parties,  if  we  look  only  to  the  principals  the 
petitioner  was  one  of  them  as  part  owner  of  the  vessel. 
The  contract  was  between  hiunan  beings  and  the  peti- 
tioner by  his  own  act  knowingly  made  himself  a  party  to 
an  express  undertaking  for  the  seaworthiness  of  the  ship. 
That  the  statute  does  not  limit  liability  for  the  personal 
acts  of  the  owners  done  with  knowledge  is  estaUished  l^ 
Richardson  v.  Harmon^  222  U.  S.  96.  It  was  said  in  that 
case,  p.  106,  that  §  18  leaves  the  owner  "liable  for  his  own 
fault,  n^ect  and  contracts."    The  principle  ^vas  heki  to 
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apply  to  contracts  less  personal  than  this  in  Oreat  Lakes 
Towing  Co.  v.  Mill  Transportation  Co.,  165  Fed.  Rep.  11, 
and  in  The  Loyal,  204  Fed.  Rep.  930.  We  are  not  dis- 
posed to  disturb  the  very  strong  and  deliberate  intiuiar 
ti(His  of  Richardson  v.  Harmon  in  their  application  to 
the  present  case.  It  is  said  that  the  owners  did  their  best 
to  make  the  vessel  seaworthy  and  that  if  it  was  not  so  the 
failure  was  wholly  without  the  pri\ity  or  knowledge  of 
the  petitioner.  But  that  is  not  the  material  question  in 
the  case  of  a  warranty.  Unless  the  petitioner  can  be 
discharged  from  his  contract  altogether  he  must  answer 
for  the  breach  whether  he  was  to  blame  for  it  or  not. 

Decree  affirmed. 


NEW  YORK  LIFE  INSURANCE  COMPANY  ». 
DODGE. 

ERROR  TO  THE   SPRINGFIELD   COURT  OP  APPEALS  OP  THE 
STATE  OF  MISSOURI. 

No.  378.    Ansued  January  21,  1918.— Decided  April  1,  1918. 

A  law  of  a  State,  gDveming  a  life  insujrance  contract  made  locally  be* 
tween  a  resident  citizen  and  a  locally  licensed  foreign  corporation, 
and  pre5ioribing  how  the  net  value  of  the  policy  shall  be  applied  to 
avoid  forfeiture  if  the  premium  be  not  paid,  cannot  be  extended  so  as 
to  prevent  the  policyholder,  while  present  in  such  State,  and  the 
company  from  making  and  carrying  out  a  subsequent,  independent 
agreement  in  the  company's  home  State,  pursuant  to  its  laws, 
whereby  the  policy  is  pledged  as  security  for  a  loan  and  afterwards 
canceled  in  satisfaction  of  the  indebtedness. 

Such  attempt  to  engraft  the  law  of  the  policy  upon  the  subsequent  oon« 
tmct,  so  that  the  insurance  shall  remain  enforcible  in  the  courts 
of  the  State  where  the  policy  was  issued  without  regard  to  its  ter- 
mination in  satisfaction  of  the  loan,  is  an  invasion  of  tlie  citizen's 
liberty  of  coutruct  under  tlie  Fourteentli  Amendment,  and  cannot 
be  sutiluined  through  the  license  to  the  foreign  corporation. 
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A  life  insuranoe  policy,  issued  in  Missouri  to  a  resident  and  citizen  of 
Missouri  by  a  New  York  crirporation  with  Missouri  license,  provided 
that  the  insured  might  obtain  cash  loans  on  the  security  of  the 
policy  on  application  at  the  company's  home  office,  subject  to  the 
terms  of  its  loan  agreement,  and  that  any  indebtedness  to  the  ooui- 
pany  should  be  deducted  in  any  settlement  of  the  poli<^  or  of  any 
benefit  thereunder.  HM,  that  thiis  imposed  no  obligation  on  the 
company  to  make  a  loan  subject  to  a  Missouri  nonforfeiture  law 
governing  the  policy  and  devoting  three-fourths  of  its  net  value  to 
satisfaction  of  premium  indebtedness  exclusively  and  extension  of 
the  insurance,  in  case  of  default. 

Upon  application,  bas^  on  sueh  a  pdicy ,  addressed  to.  the  eompany  at 
.  New  York,  accompanied  by  a  loan  agreement,  botli  signed  by  the 
insured  and  beneticiaiy  in  Iklissouri,  where  both  were  resident  cit- 
izens, and  forwarded,  with  pledge  of  the  policy  as  security,  through 
the  company's  Missouri  agent,  and  all  received  and  accepted  at  its 
home  office  in  New  York,  a  loan  was  made,  the  amount  being  re- 
mitted by  mail  to  the  insured  in  Missouri  in  the  form  of  the  com- 
pany's check  on  a  New  York  bank  payable  to  his  order.  The  agree- 
ment d^Ured,  in  substance,  that  it  was  made  and  to  be  performed 
entirely  in  New  York  under  New  York  laws.  Under  it,  in  accordance 
with  those  laws,  the  ple^ige  was  foreclosed  and  the  resen'-e  of  the 
policy  extinguished  in  satisfying  the  loan.  Heldf  that  the  agreement 
was  a  valid  New  York  contract,  independent  of  the  policy,  and  that 
the  foreclosure  was  a  defense  to  an  action  on  the  policy  in  tlie  courtd 
of  Missouri,  notwithstanding  a  Missouri  nonforfeiture  statute  (Rev. 
Stats.  ^899,  §  7897),  devoting  three-fourths  of  the  net  value  to  pa}'- 
ment  of  premium  indebtedness  exclusively  and  in  extension  of  the 
insurance,  was  there  construed  as  continuing  the  insurance  in  force. 

189  S.  W.  Rep.  609,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  James  H.  Mcintosh,  with  whom  Mr.  James  C. 
Jones  was  on  the  brief,  for  plaintiff  in  error: 

Neu>  York  Life  Ins.  Co.  v.  Head,  234  U.  S.  149,  is  so 
much  like  this  case  as  practically  to  be  decisive  of  it. 

We  do  not  claim  the  State  could  not  pass  a  valid  law 
prohibiting  a  forfeiture.  Such  laws  have  been  passed 
in  many  States  and  their  validity  to  the  extent  that  they 
prevent  forf'^itures  has  not  been  questioned. 
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Massachusetts  in  1861  was  the  pioneer  in  such  legisla- 
tion. "The  purpose  of  the  statute/'  said  the  Massachu- 
setts court,  "is  merely  to  establish  a  rule  which  will  en- 
able the  assured  to  reap  the  full  benefits  of  the  premiums 
paid  before  default  on  his  part."  Carter  v.  John  Hancock 
Ir^.  Co.f  127  Massachusetts,  153;  Hazcn  v.  MassachuseUs 
Mutualf  170  Massachusetts,  254. 

Without  any  statute  on  the  subject,  this  court  has  recog- 
nized the  equitable  rights  of  a  policyholder  who  was  pre- 
vented by  war  from  paying  his  premiums.  The  reserve 
growing  out  of  the  premimns  belongs  in  a  sense  to  him 
who  paid  them.  New  York  Life  Ins.  Co.  v.  Statham,  93 
U.  S.  24.  C/.  Board  of  Assessors  v.  New  York  Life  Ins. 
Co.,  216  U.  S.  517;  s.  c,  158  Fed.  Rep.  462. 

The  imused  balance  Dodge  had  with  the  company,  the 
State  could  say  must  not  be  forfeited;  but  the  State  could 
not,  without  denying  the  liberty  of  contract,  prevent  the 
parties  from  naaking  whatever  fair  agreement  they  chose 
to  make,  to  the  end  that  the  insured  should  get  back  this 
sum  in  so  many  dollars,  or  in  its  equivalent  in  insurance 
benefits,  or  in  any  other  proper  way.  The  policy  was  the 
|HX)perty  of  the  insured  and  the  beneficiary.  They  had  a 
natural  right  to  do  with  It  as  they  pleased.  If  they  wanted 
to  sell  it,  they  had  a  right  i^o  sell  it.  If  they  wanted  to 
borrow  money  and  pledge  it  as  security,  they  had  a  right 
to  do  so.  The  company,  as  a  money  lender,  had  a  right  to 
lend  it  on  any  terms  that  were  fair,  and  to  accept  as 
security  the  pledge  of  the  policy.  And  when  Dodge  quit 
paying  premiums,  the  company  had  a  right  to  settle  the 
indebtedness  in  accordance  with  the  loan  agreement  and 
the  policy  and  the  laws  of  New  York;  and  Missouri  could 
not  deny  them  any  of  these  rights  without  depriving 
them  of  their  liberty  of  contract. 

The  Missouri  nonforfeiture  law,  as  extended  in  this 
case  into  the  property  in  question  so  as  not  merely  to 
prohibit  its  forfeiture,  but  to  deny  the  right  or  power  to 
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use,  disfpose  of,  or  deal  about  it  in  any  way  whatever, 
and,  whether  the  parties  interested  in  it  so  wished  or  not, 
to  compel  the  use  of  it  in  the  narrow  way  the  statute  states, 
is  clearly  an  arbitrary  interference  with  the  right  of  con- 
tract, having  no  just  relations  to  the  protection  of  the 
public  within  the  scope  of  legislative  power.  LawUm  v. 
Steele,  152  U.  S.  133;  AUgeyer  v.  Lauisianay  165  U.  S.  578; 
Adair  y.  United  States,  208  U.  S.  161 ;  McLean  v.  Arkaneas, 
211  U.  S.  539;  Smith  v.  Texas,  233  U.  S.  630;  Alabama  A 
New  Orleans  Transp.  Co.  y.  Doyle,  210  Fed.  Rep.  173; 
Oeiger-Jgnes  Co.  v.  Tumer,  230  Fed.  Rep.  233;  PeapU  v. 
GUsmt,  109  N.  Y.  389;  State  v.  DaUon,  22  R.  I.  77;  Ex 
parte  McKenna,  126  Calif omia,  429;  Lang  v.  State,  74 
Maryland,  505. 

Loans  of  this  character  and  their  foreclosure  in  the  way 
the  loan  in  question  was  foreclosed  are  authorised  by  the 
New  York  Insurance  Law,  §  16.  The  New  York  courts 
have,  without  any  exception,  sustained  the  validity  and 
finality  of  the  foreclosing  of  a  pledge  in  the  way  it  was 
done  in  this  case.  Clare  v.  Mutual  Life  Ins.  Co.,  201 
N.  Y.  492;  Palmer  v.  Mutual  Life  Ins.  Co.,  38  Misc.  (N.  Y.) 
318;  Hayes  v.  New  York  Life  Ins.  Co.,  124  N.  Y.  Supp.  792. 
And  similar  decisions  have  been  rendered  in  many  juris- 
dictions. The  foreclosure  canceled  the  debt  and  the 
policy,  and  ended  all  contractual  relations  between  the 
parties.  If  the  loan  agreement  were  a  Missouri  contract, 
that  fact  would  not  in  any  respect  affect  the  natural  right 
of  one  of  the  parties  to  borrow  and  the  oth^  to  lend  money 
on  the  pledge  of  this  policy  as  security,  nor  would  it  change 
the  character  of  the  pledge  or  the  necessary  l^;al  effect 
of  the  foreclosure  The  pledge  would  be  as  valid  and  its 
foreclosure  as  final  in  Missoiui  as  anywhere.  Chouteau  v. 
Alien,  70  Missouri,  290.  But  the  agreement  is  a  New  York 
contract  and  governed  by  the  New  York  law  which  the 
parties  expressly  adopted.  Wayman  y.  Southard,  ID' 
Wheat.  1,  48;  Robinson  v.  Bland,  2  Bur;.' 1077;  Pritduxrd 
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V.  Norton^  106  U.  8.  124,  136;  Liverpool  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397;  United  States  v.  North 
Carolina,  136  U.  S.  211;  Coghlan  v.  South  Carolina  R.  R. 
Co.,  142  U.  S.  101;  HaU  v.  CordeU,  142  U.  S.  116;  Smith 
V.  Mutual  Ben^  Life  Ins.  Co.,  173  Missouri,  329. 

To  entertain  a  suit  commenoed  in  1915  on  a  policy 
which  then  had  no  existence  and  which  had  had  no  exist- 
ence since  the  foreclosure  in  1907  cut  off  all  interest  of  the 
plaintiff  in  it,  and  to  rendeir  judgment  against  the  defend- 
ant upon  this  nonexistent  contract,  is  to  take  the  defend- 
ant's property  without  due  process  of  law. 

The  allegations  of  the  answer,  the  proof  of  the  loan,  the 
terms  of  the  loan  agreement,  the  pledge  of  the  policy,  the 
default,  the  foreclosure,  the  satisfaction  of  the  indebted- 
ness and  the  cancellation  of  the  policy,  the  legal  effect  of 
it  all  under  the  laws  of  New  York,  are  not  denied  or  dis- 
puted in  this  case, — ^they  are  ignored;  and  by  ignoring 
th«n  the  plaintiff,  without  any  color  of  right,  is  given  this 
judgment. 

It  will  not  do  to  say  that  if  there  is  any  injustice  here 
it  is  mere  error  with  which  this  court  has  nothing  to  do. 
Our  day  in  court  is  not  due  process  of  law.  The  provisions 
of  the  Constitution  protecting  the  property  of  persons 
''extends  to  all  acts  of  the  State,  whether  through  its 
legislative,  its  executive  or  its  judicial  authorities."  Scott 
V.  McNedl,  154  U.  S.  34;  Chicago,  Burlington  &  Quinq/ 
R.  R.  Co.  V.  Chicago,  166  U.  S.  226;  Tunning  v.  New  Jersey, 
211  U.  S.  78;  Brand  v.  Union  Elevated  R,  R.Co.,  238  U.  S. 
686;  Ex  parte  Virginia,  100  U.  S.  339,  347. 

The  Missouri  statute,  as  construed  And  applied  in  this 
ease,  denies  the  company  the  equal  protection  of  the  law, 
because  it  discriminates  between  it  as  a  money  lender  on 
the  one  hand  and  eveiy  other  money  lender  on  the  other, 
and  deprives  it  of  every  right  and  of  every  remedy  com- 
monly accorded  to  a  pledgee  of  property. 

A  State  may  exclude  a  foreign  corporation ;  it  may  admit 
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it  upon  conditions;  but  it  can  impose  no  condition  which 
will  deprive  the  corporation  of  its  constitutional  li^ts. 
Lafayette  Ins.  Co.  v.  Frenchy  18  How.  404;  SotUhem  Pacific 
Co.  V.  Dentofiy  146  XJ.  S.  202;  Harrison  v.  St.  Louis  <t  San 
Francisco  R.  R.  Co.,  232  XJ.  S.  318;  Phomix  MrOual  Life 
Ins.  Co.  V.  McMaster,  237  U.  S.  63. 

As  a  matter  of  fact  Missouri  did  not  exact  obedience  to 
this  nonforfeiture  statute,  as  construed  by  its  courts,  as 
a  condition  of  the  company's  admission  to  do  buaness  in 
the  State. 

Mr.  James  J.  O^Donohoe,  mih  whom  Mr.  Louis  H. 
Breuer  and  Mr.  Jerre  A.  CosteUo  were  on  the  briefs^  for 
defendant  in  error: 

That  the  policy  in  suit  is  a  Missouri  contract  is  not  now 
a  debatable  proposition.  And  being  a  Missouri  contract, 
the  nonforfeiture  statutes  then  in  force  entered  into,  and 
became  part  thereof,  as  much  so  as  if  copied  therein. 
Cravens  v.  New  Yjork  Life  Ins.  Co.,  148  Missouri,  583; 
s.  c,  178  tr.  S.  389;  Equitable  Life  Assurance  Sodetg  v. 
Clemenis,  140  U.  S.  226;  WhitfiM  v.  Aetna  Life  Ins.  Co., 
205  IT.  8.  489;  Orient  Ins.  Co.  v.  Daggs,  172  XT.  S.  567; 
Lukens  v.  Insurance  Co.,  209  Missouri,  575. 

New  York  Life  Ins.  Co.  v.  Head,  234  XT.  S.  149,  is  m- 
appUcable.  In  that  case  the  insured  was  not  a  resident 
of  Missouri.  So  far  as  we  have  been  able  to  find,  there  b 
not  a  case  in  the  books  in  which  it  appears  that  the  assured 
was  not  a  resident  of  the  State,  the  laws  of  which  were 
being  invoked  in  behalf  of  the  beneficiary  as  against  the 
express  terms  of  the  insurance  contract  itself. 

All  applications  for  loans  and  all  loan  agreements  were 
mide  in  Missouri  to  plaintiff  in  error's  St.  Louis  clBee. 
Neither  the  insured  nor  defendant  in  error  was  ever  in  the 
State  of  New  York.  And  the  loan  agreements  were  not 
subadiary  or  independent  contracts.  Smith  v.  Mutual 
Benefit  Life  Ins.  Co.,  173  Missouri,  329*  Bvrridge  v. 
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InmsroneB  Cc.,  211  Miaaouri^  178;  CAnMoMen  v*  Inwrance 
Co.,  Ifi2  Mo.  App.  651,  656;  OiOm  v.  Inwrance  Co.,  178 
Mo.  App.  97;  MeCaU  r.  Insurance  Co.,  196  Mo.  App.  333; 
MeKinneyov.  FideHiy  Mutiud  Life  In$.  Co.,  270  Mis- 
souri, 305,  The  loan  was  made  upon  no  new  consid- 
eration, but  in  pursuance  o£  the  agreement  contained 
in  the  original  policy,  and  it  was  not  a  new  contract. 
Dannehauser  v.  Wdlknetein,  169  N.  Y.  199;  McDonneU 
V.  Alabama  Ina.  Co.y  85  Alabama,  412;  and  cases  supra. 

When  the  poEcy  was  issued  the  insurer  eoold  not  make 
the  laws  of  its  home  State  applicable  either  by  tiie  polipy, 
loan  application  or  loan  agreement.  WkUtaker  v.  Ir^ 
Bwrance  Co.,  133  Mo.  App.  664,  and  eases  cited.  It  at- 
tempted it  not  by  the  policy  stipulations  but  by  the  loan 
application.  This  could  not  be  donjB  for  the  further 
reason  that  the  application  is  no  part  of  the  policy,  since 
it  is  neither  attached  to  it  nor  indorsed  thereon. as  re- 
quired by  §  7929,  Mo.  Rev.  Stats.-  1999.  Schvler  v. 
Metropolitan  Life  Ins.  Co.,  175  Mo.  App.  130.  And  for 
the  same  reasons,  under  the  laws  of  New  York,  the  applica- 
tion is  no  part  of  the  policy.  Con.  Laws  of  N.  Y.,  vol.  III^ 
p.  1714,  §  58;  Becker  y.  Insurance  Co.,  153  App.  Div.  382; 
Murphy  v.  Insurance  Co.,  83  Misc.  (N.  Y.)  476.  Such 
:s  the  imifonn  rule  of  decision.  EUis  v.  Metropolitan  Life^ 
Ins.  Co.,  228  Pa.  St.  230;  Paiilhamus  v.  Security  Life  & 
Annuily  Co.,  163  Fed.  Step.  .654.  It  follows,  therefore, 
that  the  application  should  not  be  considered  in  this  case. 
The  policy  stipulated  that  loans  were  to  be  made  /'on 
demand.''  No  contract  therefor  was  necessary.  It  is 
elemental  that  to  become  a  part  of  the  policy  the  com- 
pany's loan  agreemmt  should  be  either  set  forth  in  the 
policy  or  attached  thereto. 

Section  7897,  Mo.  Rev.  Stats.  1899,  commands  that 
three-fourths  of  the  reserve  value,  less  notes  or  other 
evidence  of  indebtedness  given  on  account  of  past  pre- 
mium payments,  shall  be  taken  as  a  net  single  premium  for 
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temporary  insurance  for  the  full  amount  writtoi  in  the 
policy.  No  other  evidence  of  indebtedness  is  deductible 
on  policies  issued  from  1870  to  the  passage  of  the  amend- 
atory Act  of  1903  (Laws  1903,  p.  208).  This  statute  has 
been  held  constitutional  in  th^  following  cases.  Cravens 
V.  New  York  I4fe  Ins.  Co.,  148  Missouri,  583;  8.  e.  178 
U.  S.  389;  HorUm  v.  Insurance  Co.,  151  Missouri,  604; 
Burridge  v.  Insurance  Co.,  211  Missouri,  158.  See  also 
Mun  V.  Insurance  Co.,  181  S.  W.  Rep.  609;  Turner  v. 
Land  &  Timber  Co.,  259  Missouri,  15;  Schmidt  v.  United 
Order  of  Foresters,  259  Missouri,  491;  Dennis  v.  Modem 
Brotherhood  of  America,  231  Missoiuri,  211. 

The  liberty  clause  of  the  National  Constitution  refers 
to  natural,  not  artificial,  persons.  Northwestern  Life  Ins* 
Co.  V.  Riggs,  203  U.  S.  243;  AppUgate  v.  Insurance  Co., 
153  Mo.  App.  63. 

The  defenses  founded  on  nonpayment  of  the  loan  and 
cancellation  of  the  policy  are,  in  the  absence  of  statute, 
eliminated  by  the  incontestability  stipulation  in  the  ix)^ 
icy.  Haas  v.  Irumrance  Co.,  84  Nebraska,  682;  Harris  v. 
Insurance  Co.,  248  Missouri,  304. 

A  stipulation  for  forfeiting  a  policy  as  a  penalty  for  the 
nonpayment  of  a  loan,  in  the  absence  of  statute,  is  in  the 
nature  of  a  usurious  extortion  and  void.  The  reserve  value 
of  a  policy  is  not  its  true  value  and  it  is  only  by  statute  it 
can  be  made  Sfxch.  Stipulations  in  policies  and  policy  loan 
agreements  intended  to  defeat  the  right  of  redemption 
are,  in  the  absence  of  statute,  vdd  and  inoperative  to  vest 
the  absolute  right  and  title  in  the  pledged  policy.  [Citing 
numerous  cases.] 

In  the  absence  of  statute,  the  pledgee  cannot  con&cate 
the  pledged  property.  Indeed  he  is  bound  to  sell  the 
pledged  property  and  he  cannot  even  become  a  purchaser 
at  the  sale.  EasUm  v.  GermanrAmerican  Bank,  127  U.  S. 
532;  Pavly  v.  State  Loan  &  Trust  Co.,  165  U.  S.  606;  Har- 
man  v.  National  Park  Bank,  172  U.  S.  644. 
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There  is  no  foreclosure  pro^osion,  either  in  the  policy 
or  loan  agreement,  and  none  should  be  inserted  or  implied. 
Tetiey  v.  McEltnurry,  201  Missouri  304;  McCuOom  v. 
Insurance  Co.,  61  Mo.  App.  852;  OruweU  v.  K.  A  L.  of 
Security,  126  Mo.  App.  496. 

Mr.  Justice  McRetnolds  delivered  the  opmion  of 
the  court. 

Defendant  in  error  brought  suit  January  27,  1916,  in 
Circuit  Court,  Phelps  County,  Missoiui,  upon  a  poKcy 
dated  October  20,  1900,  on  life  of  her  husband,  Josiah.B. 
Dodge,  who  died  February  12,  1912.  She  allied:  That 
plaintiff  in  error,  a  New  York  corporation,  had  long  main- 
tained local  offices  and  carried  on  the  business  of  life  in- 
surance in  Missouri,  where  she  and  her  husband  resided; 
that  in  1900,  at  St.  Louis,  he  applied  for  and  received 
the  poUcy,  she  being  named  as  beneficiary;  that  premiums 
were  paid  to  October  20,  1907,  when  the  policy  lapsed, 
ha^dng  then  a  net  value,  three-fomths  of  which,  less  "in- 
debtedness to  the  company  given  oh  account  of  past 
premium  payments''  applied  as  required  by  the  Missouri 
nonforfeiture  statute  (§7897)  sufficed  to  extend  it  be- 
yond assured's  death.  Further,  that  upon  application 
by  assured  and  herself  presented  at  St.  Louis  the  company 
there  made  him  loans  amoimting,  October  20,  1907,  to 
$1,350,  but  of  this  only  $599.65  had  been  applied  to  pre- 
miums. She  asked  judgment  for  full  amount  of  poUcy 
less  loan,  unpaid  premimns,  interest,  etc. 

Answering,  the  company  admitted  issuance  of  policy, 
but  denied  liability  because  assm^  borrowed  of  it,  No- 
vember 1906,  at  its  Home  Office,  New  York  City,  $1350, 
hypothecating  the  policy  there  as  security  and  then  failed 
to  pay  premium  due  October  20,  1907,  whereupon  in 
strict  compliance  with  New  York  law  and  agreements 
tnade  there  the  entire  reserve  was  appropriated  to  sat- 
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isfy  the  loan^  and  all  obligittioa  ceased.  The  asBiued  be- 
ing duly  notified  offered  no  objection.  It  further  set  up 
that  as  the  loan,  pledge  and  fozeclosuie  were  within  New 
York  the  Federal  Constitution  protected  them  against 
inhibition  or  modification  by  a  Missouri  statute;  and 
if  intended  to  produce  such  result  §  7897,  Rev.  Stats.  Mo., 
1899,  lacked  vaUdity. 

In  reply,  defendant  in  error  denied  assent  to  alleged 
settlement;  maintained  all  transactions  in  question  took 
place  in  Missouri;  and  asserted  validity  of  its  applicable 
statutes. 

The  Springfidd  Court  of  Appeals  affirmed  a  judgment 
for  12^233.45 — ^amount  due  after  deducting  loan,  unpaid 
premiums,  etc.  189  S.  W.  Rep.  609.  It  declared  former 
opinions  of  the  state  Suinrane  Court  conclusively  settled 
the  constitutionality  of  §  7897  and  that  the  reserve,  after 
paying  advances  for  premimns,  was  thereby  appropriated 
to  purchasing  term  insurance,  notwithstanding  any  con- 
trary agreement.  Bunidge  v.  Inswrance  Co.^  211  Missouri, 
1S8;  Smith  y.  Mutual  Benefit  Life  Ins.  Co.,  173  Missouri, 
329.  Effort  to  secure  a  review  by  the  Supreme  Court 
failed. 

Section  7897,  Rev.  Stats,  of  Mo,,  1899,  in  effect  until 
amended  in  1903,  provides:  ''No  policies  of  insurance 
on  life  hereafter  issued  by  any  life  insurance  company  au- 
thorized to  do  business  in  this  state,  •  .  .  shall, 
after  payment  upon  it  of  three  annual  payments,  be  for- 
feited or  become  void,  by  reason  of  non-payment  of  pre- 
miums thereof,  but  it  shall  be  subject  to  the  foUowiiig 
rules  of  commutation,  to  wit :  The  net  value  of  the  policy, 
when  the  premium  becomes  due,  and  is  not  paid,  shall 
be  computed  .  .  .  and  after  deducting  from  three- 
fourths  of  such  net  value,  any  notes  or  other  evidence  of 
indebtedness  to  the  company,  given  on  account  of  past 
pr»ni\un  paymmits  on  said  policies,  issued  to  the  insuredi 
which  indebtedness  shall  be  then  canceled,  the  balance 
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Bhall  be  taken  as  a  net  sinj^  pfenaium  far  tempomy  in- 
surance fwtiiefuU  amount  wrHten  in  the  pdicy;  .  :  J' 
This  section  and  number  7899affe  in  the  maqpn.' 

*"8ec  7897.  Policks  non-forfeitable,  when. — ^No  policies  of  in- 
surance on  life  hereafter  issued  by  any  life  insurance  company  author- 
izied  to  do  business  in  this  state,  on  and  after  the  first  day  of  August, 
A.  D.  1S79,  shaU,  after  payment  upon  it  of  tliree  annual  payments, 
be  foifc&ted  or  became  -void,  by  feason  of  noa^piQrment  of  presiiimis 
thereof,  ba€  it  shall  be  subject  to  the  foBowing  rules  of  commutation, 
to  wit:  The  net  value  of  the  policy,  when  the  premium  becomes  due, 
and  is  not  paid,  shall  be  computed  upon  the  actuaries'  or  combined 
experience  table  of  mortality,  with  four  per  cent,  interest  per  annum, 
and  after  deducting  from  three-fourths  of  such  net  value,  any  notes 
or  other  evidence  of  indebtedness  to  t^e  company,  given  on  aceaunt 
of  past  premium  pasnnents  on  said  policies,  issued  to  the  inmned, 
which  indebtedness  shall  be  then  canceled,  the  balance  shall  be  taken 
as  a  net  single  premium  for  temporary  insurance  for  .the  full  amount 
written  in  the  policy;  and  the  term  for  which  said  temporary  insure 
auce  shall  be  in  fc/ce  shall  be  determined  by  the  age  of  the  person 
whose  Ufe  is  insured  at  the  time  of  default  of  premium,  and  the  assumiv 
tion  of  mortality  and  interest  afoifesaid;  but,  if  tiie  pfMcy  shall  be  an 
endowment,  pajrable  at  a  certain  time,  or  at  death,  if  it  should  occur 
previously,  th«),  if  what  remains  as  aforesaid  shall  exceed  the  net 
single  premium  of  temporaiy  insurance  for  the  remainder  of  the  en- 
dowment term  for  the  full  amount  of  the  policy,  such  excess  shall  be 
considered  as  a  net  single  premium  for  a  pure  endowment  of  so  much 
as  said  premium  will  purdiaae,  determined  by  the  age  of  the  insured 
at  date  of  default  in  tiic  payment  of  premiiBBS  on  the  original  policy, 
and  the  table  of  mortality  and  interest  alorandd,  which  amount  shall 
be  paid  at  end  of  original  t&rm  of  endowment,  if  the  insured  shall 
then  be  alive."  (R.  S.  1889,  }  5856,  amended— r.)  [By  Act  of  Missouri 
Legislature  approved  March  27,  1003,  this  section  was  amended  by 
substituting  for  the  words  "any  notes  o^  other  evidence  of  indebted- 
ness to  the  company,  given  on  account  of  past  preouum  payments 
on  said  policies,  issued  to  the  insured,  whidi  indsbteAiess  sbaU  be 
then  canceled"  the  following  ones:  "any  notes  given  on  account  of 
paet  premiuni  payments  on  said  policy  iflsoed  to  the  insured,  and  any 
other  evidsnce  of  indebtedne«  to  the  company,  which  notes  and  in- 
deb«e(ki0w  shall  be  then  canceled.'! 

"See.  7809.    Rule  of  payment  on  commuted  poliey.— If  the  death 
of  the  insured  occur  within  the  term  of  temporary  insuranoe  covered 
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Both  defendant  in  error  and  her  husbandi  the  assured, 
at  all  tunes  here  material  resided  in  Missouri.  Being  duly 
licensed  by  that  State,  plaintiff  in  error,  responding  to 
an  application  signed  by  Josiah  B.  Dodge  at  St.  Louis, 
issued  and  delivered  to  him  there  a  five  thousand  doHar 
twenty  year  endowment  policy  upon  his  life,  dated  Oc- 
tober 20,  1900,  naming  his  wife  beneficiary  but  reserving 
the  right  to  designate  another.  Among  other  things,  it 
stipulated:  ^'Cash  loans  can  be  obtained  by  the  insured 
on  the  sole  security  of  this  policy  on  demand  at  any  time 
after  this  policy  has  been  in  force  two  full  years,  if  pre- 
miums have  been  didy  paid  to  the  anniversary  of  the  in- 
surance next  succeeding  the  date  when  the  loan  is  made. 
Application  for  any  loan  must  be  made  in  writing  to  the 
Home  Office  of  the  company,  and  the  loan  will  be  sub- 
ject to  the  terms  of  the  company's  loan  agreement.  The 
amount  of  loan  available  at  any  time  is  stated  below, 
and  includes  any  previous  loan  then  unpaid.  Interest 
will  be  at  the  rate  <rf  five  per  cent,  per  amuim  in  advance." 
Continuation  after  failure  to  pay  j^emium  was  guaran- 
teed, also  reinstatement  within  five  years.  It  fturther  pro- 
vided :  ''Premiums  are  due  and  payable  at  the  Home  Office, 

by  the  value  of  the  poliey  as  detemdned  in  §  7897,  and  if  no  condi- 
tion of  the  insuianoe  other  than  the  payment  of  praniiuns  ahaU  have 
been  violated  by  the  iBMred,  the  company  shall  be  bound  to  pay  the 
amount  of  the  policy,  the  aame  as  if  there  had  been  no  default  in  the 
pajrment  of  premium,  anything  in  the  polkQr  to  the  contraiy  notwith- 
standing: Pnmdedf  however^  that  notice  of  the  claim  and  proof  of  the 
death  shall  be  submitted  to  the  company  in  the  same  manner  as  pro- 
vided by  the  tenns  of  the  policy  within  ninety  days  after  the  deoease 
of  the  insured;  and  prxmded  dao,  that  the  company  shall  have  the 
ri|^t  to  deduct  from  ^e  amount  insured  in  the  policy  the  amount  com- 
pounded at  six  per  cent,  interest  per  aoEnum  of  all  the  premiiims  that 
had  been  f  cnebome  at  the  time  of  the  decease,  including  the  whole 
of  the  year's  premium  iii  which  the  death  cecum,  but  sudi  premiums 
shall  in  no  case  exceed  the  ordinary  life  premium  for  the  age  at  issue, 
with  interest  as  last  aforesaid."    (EL  S.  1689,  §  5868— t.) 
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unless  otherwise  agreed  in  writing,  but  may  be  paid  to 
an  agent  produdng  receipts  signed  by  one  at  tiie  above- 
named  (rfSoers  and  eountersigned  by  the  agent.  If  any 
foteadvm  is  not  paid  on  or  before  the  dajr  when  due,  or 
within  une  month  of  grace,  the  liability  of  the  company 
shall  be  only  as  hereinbefore  provided  for  such  case." 
''Any  mdebtedness  to  the  company,  including  any  bal- 
ance of  the  premium  for  the  insurance  year  remaining  un- 
paid will  be  deducted  in  any  settlement  of  this  policy  or 
of  any  benefit  thereimder." 

By  an  application  ackbessed  to  the  company  at  New 
York  accompanied  by  a  loan  agreement,  both  signed  at 
St.  Louis  and  ''forwarded  from  Missoixri  Clearing  Houee 
branch  office,  August  29,  1903,"  together  with  pl^ge  of 
the  policy — all  received  and  accepted  at  the  Home  CMSoe  in 
New  Yo^  City— the  assured  obtained  from  the  company 
a  loan  of  $490.  Its  check  for  the  proceeds  drawn  on  a 
New  York  bank  and  payable  to  his  order  was  siant  to  him 
at  St.  Louis  by  mail.  AnnuaOy  thereafter  the  outstand- 
mg  loan  was  settled  and  a  larger  one  negotiated — ^aU 
in  substantial  accord  with  plan  just  described.  The  avails 
were  applied  partly  to  premiums;  the  balance  went  di-* 
recUy  to  assured  by  the  company's  check  on  a  New  York 
bank.  Copies  of  last  Application,  loan  agreement  and  in- 
struction which  follow  indicate  the  details  of  the  trans- 
action. 

[Application] 

Nov.  9;  1906. 
New  York  Life  Insurance  Company,  346  &  348  ]%t)ad- 
way,  New  Ywk. 

Re  Policy  No.  2,054,96L 

Application  is  hereby  made  for  a  cash  loan  of  $1,350.00 
on  the  security  of  the  above  policy,  issued  by  the  New 
York  Life  Insurance  Company  on  the  life  of  Joeiah  B. 
Dodge,  subject  to  the  terms  ci  said  Company's  Loan 
Agreement. 
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Said  policy  is  forwarded  herewith  for  dq^KMit  with 
said  Gomimiiy  as  coDateral  seeurity,  togeiber  with  said 
Qnnpany's  Loan  Agpeement  duly  signed  in  dupUeate. 
JosiAH  B.  DoDGB.    Leo  F.  Dodos. 

Forwarded  from  Missouri  Clearing  HousOi  Branch  Office, 
Nov.  9, 1906.   M.  F.  Bayard,  Cashier. 

[PoucT  Loan  Agbeement.] 

Pursuant  to  the  provisions  of  Policy  No.  2054861  issued 
by  the  New  York  Life  Insurance  Company  on  the  life 
of  Jofliah  B.  Dodge,  the  undeBsigned  has  this  day  ob- 
tained a  cash  loan  from  said  Company  of  the  sum  of 
thirteen  hundred  fifty  dollan  (Sl|350  00),  the  receipt  of 
which  is  hereby  acknowledged,  conditioned  upon  pledge- 
ing  as  collateral  said  policy  with  said  Con^any  as  sole 
security  for  said  loan  and  giving  assent  to  the  tenns  of 
this  Policy  Loan  Agreement;  thoefore, 

Li  consideration  of  the  premises,  the  underagned 
hereby  agree  as  follows: 

1.  To  pay  said  Company  interest  on  said  loan  at  the 
rate  of  five  per  cent  per  annum,  payable  m  advance 
from  this  date  to  the  next  anniversaxy  of  said  policy, 
and  annually  in  advance  on  said  awuversaiy  and  tboe- 
after. 

2.  To  pledge,  and  do  hereby  {dedge,  said  policy  as 
sole  security  for  the  payment  of  said  loan  and  interest 
ahd  herewith  deposit  said  policy  with  said  Company  at 
its  Home  Office. 

3.  To  pay  said  Company  said  sum  when  due  with  in- 
terest, reserving,  however,  the  right  to  reclaim  said  policy 
l^  repayment  of  said  loan  with  interest  at  any  time  be- 
fore due,  said  repayment  to  cancel  this  agreement  with- 
out fiuiher  action. 

4.  That  ssid  loan  shall  become  due  and  payable — 

(a)  Either  if  any  premiiun  on  said  policy  or  any  in- 
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toest  on  said  loan  is  not  paid  <m  the  date  when  due^.in 
which  event  said  pledge  shall,  without  demand  or  notice 
of  any  kind,  every  demand  and  notice  being  hereby 
waived,  be  forecloeed  by  satisfying  said  loan  in  the  man- 
ner prr'/ided  in  said  poUcy; 

(b)  Or,  (1)  on  the  maturity  of  the  policy  as  a  death 
claim  or  an  endowment;  (2)  on  the  surrender  of  the 
policy  fOT  a  cash  value;  (8)  on  the  selection  of  a  dis- 
continuing opticm  at  ttie  eod  of  any  dividend  period. 
In  any  such  event  the  amount  due  on  said  loan  shall  be 
deducted  from  the  sum  to  be  paid  or  allowed  undtt  said 
policy. 

'5.  That  the  application  for  said  loan  was  made  to  said 
Company  at  its  Home  Office  in  the  City  of  New  York, 
was  accepted,  the  mon^  paid  by  it,  and  this  agreement 
made  and  delivered  there;  that  said  principal  and  interest 
are  payable  at  said  Home  Office,  and  that  this  contract 
is  made  xrnder  and  pursuant  to  the  laws  of  the  State  of 
New  York,  the  place  of  said  contract  being  said  Home. 
Office  of  said  Company. 

In  witness  whereof,  the  said  parties  hereto  have  here- 
unto set  their  hands  and  affixed  their  seals  this  eighth 
day  of  November,  1906. 

JosiAH  B.  DotDOB  (L.  S.)    Leo  F.  Dodge  (L.  S.) 
Signed  and  sealed  in  presence  of  Geo.  T.  Lewis. 
Forwarded  from  Missouri   Clearing  House,  Branch 
Office,  Nov.  9, 190&   M.  F.  Bayard.  Cashier. 

[Instruction.] 

Nov.  9, 1906. 
New  York  life  Insurance  Company,  346  &  348  Broadway, 
New  York. 

J8ePoUcy  No.  2,054,961. 
Please  deduct  from  the  cash  loan  of  SI, 350.00  applied 
for  on  Nov.,  1906,  on  the  security  of  the  above  policy, 
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an  amount  suffieieiii  to  pay  preient  loan  and  ptmcu  and 
int.  to  Oct.,  W. 

JOBIAH  B.  DODGB.     LbO  F.  DoDOB. 

Witness:    Geo.  T.  Lewis. 

Forwarded  from  Missouri  Clearihg  House,  Branch 
Office,  Nov.  9, 1906.   M.  F.  Batabd,  Cashier. 

The  iMremimn  due  October  20,  1907,  not  being  paid, 
the  company  applied  entire  reaerve  in  discharge  of  in- 
tsured's  indebtedness  as  provided  by  laws  of  New  Yoric 
and  sent  him  by  mail  the  fd^owing  tetter. 

New  York,  December  17th,  1907. 
Mr.  Josiah  B.  Dodge,  4952  Maryland  Ave.,  St.  Louis,  Mo. 
«ePoUcy  No.  2054961. 

Deab  Sir:  By  a  loan  agreement  executed  on  the  8th 
day  of  November,  1906,  the  above  policy  on  the  life  of 
Josiah  B.  Dodge  was  pledged  to  and  deposited  with  the 
New  York  Life  Insurance  Company  as  collateral  security 
for  a  cash  loan  of  S1350.00. 

The  premiui]^  and  interest  due  on  said  pdicy  on  the 
20th  day  of  October,  1907,  not  having  been  paid,  the  prin- 
cipal of  said  loan  became  due  and  has  been  settled  ac- 
cording to  the  terms  of  the  policy,  and  the  policy  has  no 
further  value. 
Yoimi  truly,  John  G.  McCau^  Secretaiy,  By  £•  M.  C. 

This  was  received  by  assured  December  19,  1907,  and 
nether  he  nor  the  beneficiary,  dining  his  life,  offered  ob- 
jection to  the  action  taken. 

That  the  policy  when  issued  to  Dodge  became  a  Mis- 
soiuri  contract,  subject  to  its  statutes,  so  far  as  valid  and 
applicable,  is  undisputed  and  clear.  The  controlling  doc- 
trine in  that  regard  was  announced  and  affiled  in  Equi- 
table Life  Assurance  Society  v.  Clementa,  140  U.  S.  226; 
New  York  Ldfe  Insurance  Co.  v.  Cravens,  178  U.  S.  389, 
and  Northwestern  Life  Insurance  Co.  v.  Biggs,  203  U.  S. 
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243.  In  eadi  of  those  cases  the  oontroversy  related  to 
the  mt^pretation  and  effect  of  an  original  policy— 
not  a  later,  good  faith  agreemmt  between  the  parties. 
We  held  that  to  the  extent  there  stated  the  State  had 
power  to  control  insurance  contracts  made  within  its 
borders.  With  those  conclusions  we  are  now.  entirely  con- 
tent; but  they  do  not  rule  the  question  pies^itly  pDesented. 
Here  the  controversy  concerns  effect  of  the  state  statute 
upon  agreements  between  the  parties  made  long  after 
date  of  the  policy  and  action  taken  thereunder;  their  es- 
sential fairness  and  accordance  with  New  York  laws  are 
not  dukDenged. 

Considering  the  circumstanoes  recited  above,  we  think 
competent  parties  consummated  the  loan  contract  now  re- 
lied upon  in  New  York  where  it  was  to  be  performed.  Andy 
moreow,  that  it  is  one  of  a  kind  whidi  onfinarily  no 
State  by  dhect  action  may  prohibit  a  citizen  within  her 
bcmleTS  from  niaking  outside  of  them*  It  diould  be  noted 
that  the  clause  in  the poHoy  providing  '^cash  loans  can  be 
obtained  by  the  insured  on  the  sole  security  of  this  policy 
on  demand,  etc./'  certainly  imposed  no  oUigation  upon 
tile  company  to  make  such  a  loan  if  tiie  Missouri  statute 
apjdied  and  inhibited  valid  hypothecation  of  the  reserve 
as  security  therefor  as  defendant  in  error  maintains.  She 
cannot,  therefore,  claim  anything  upon  the  theory  that 
tile  loan  contract  actually  consummated  was  one  which 
the  company  had  legally  obligated  itself  to  make  upon 
demand. 

In  AUgeyer  v.  Lcuidana^  165  U.  S.  578,  we  held  a 
Louisiana  statute  invalid  which  undertook  to  restrict  the 
ri|^t  of  a  dtizen  while  within  that  State  to  place  insur- 
ance upon  property  located  there  by  contract  made  and 
to  be  performed  beyond  its  borders.  We  said  ''the  mere 
fact  that  a  citisen  may  be  within  the  limits  of  a  particu- 
lar State  does  not  prevent  his  making  a  contract  outside 
its  limits  while  he  himsdf  remains  within  it,''  and  ruled 
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that  under  the  Fourteenth  Amendmmt  the  iig)it  to  con- 
tract outside  for  insurance  on  ptoperty  within  a  State  is 
one  which  cannot  be  taJben  away  by  state  fcgidatiop.  So 
to  contract  is  a  part  of  the  liberty  guaranteed  to  evecy 
citiien.  The  doctrine  of  this  case  has  been  often  xeaffirmed 
and  must  be  accepted  as  established.  Nutting  v.  Mm- 
aaeku9ett8,  183  U.  S.  653,  567;  Delamater  v.  Smith  Dakota, 
205  U.  S.  03,  102;  Pramdont  8amng9  A$m.  v.  Ken- 
tucky, 239  U.  S.  103,  114;  Adam  v.  Tanner,  2i4  U.  S. 
590, 596. 

The  court  bdow  rested  its  judgment  denying  full  effect 
to  the  loan  agreement  upon  Smith  v.  Mutuai  Bentfil  Life 
Ins.  Co.,  eupra,  and  Burridge  v.  Insurance  Co.,  eupra. 
In  them  the  Supreme  Court  distinctly  held  S  7897  con- 
trolling and  the  insurer  liable  upon  policies  actually  is- 
sued in  Missouri  notwithstanding  any  subsequoit  stip- 
ulation directing  different  disposition  of  reserve  after 
default.  In  the  latter  it  expressly  approved  the  doc- 
trine of  the  &st  and,  among  other  things,  (p<  171) 
said: 

"Attending  to  that  section  [No.  7897]  as  it  read  when 
the  policy  issued  and  when  the  insured  died,  it  will  be 
observed  that  the  net  value  of  the  pdicy  is  to  be  computed. 
Then  from  three-fourths  of  sudb  net  value  there  is  to  be 
taken  away— what?  All  indebtedness?  Not  at  all.  Tha« 
shall  be  taken  away  'any  notes  or  other  evidence  of  in- 
debtedness to  the  company,  given  en  account  of  past  pre- 
mium payments  an  said  policies.^  The  residue,  if  ai^, 
then  goes  automatically  to  the  purchase  of  temporary  or 
extended  insurance  ...  In  that  [the  Smith]  case, 
therefore,  the  scope  and  meaning  of  that  clause  of  our 
non-forfating  insurance  statute  was  held  in  judgment 
in  the  stiffest  sense  and  this  sourt  decided  that  the  stat- 
ute was  mandatory;  that  the  eharader  of  the  indebted- 
ness to  be  deducted  from  the  net  value  before  appltyu^ 
the  residue  to  the  purchase  of  temporary  or  extended  in- 


Digitized  by  VjOOQIC 


NEW  YORK  LIFE  INS.  CX).  r.  DODGE.         375 
3S7.  OpiiuaB  of  the  Coiflrt. 

suranoe  moat  be  lodsed  to  and  was  limited  by  the  clear 
words  of  the  statute  'to  notes  or  other  evidences  of  in- 
dcdbftedness  to  the  company,  given  on  account  of  past  pre- 
mium paymcoits'  on  the  policy  issued  to  the  insured;  and 
did  not  include  notes  and  evidences  of  indebtedness  aris- 
ing in  other  ways.  It  is  not  apparent,  assuming  the  stat- 
ute be  eoDstitutional,  how,  giving  heed  to  the  hornbook 
maxim,  expreado  umus^  eto.,  any  other  conclusion  could 
have  been  airived  at  in  reason.  It  was  hdd  furthermore, 
in  efifeoty  that  such  provisdons  of  law  evidenced  a  sound 
and  just  governmental  policy,  and  wrote  into  every 
policy  of  life  insurance,  coming  within  it»  purview,  a 
mandate  not  to  be  abrogated  in  whole,  or  hedged  about 
or  kipped  off  in  detail,  by  policy  provisions,  nor  to 
be  ecmtraoted  away  otherwise  than  as  prescribed  by 
statute." 

Treating  the  loan  to  Dodge  as  made  und»  a  New  York 
agreement  which  Missouri  ladced  power  directly  to  con- 
trol^ the  question  presented  becomes  similar  in  principle 
to  the  one  decided  in  New  York  Life  Inmiranoe  Co.  v. 
Head,  234  U.  S.  149.  There  suit  was  instituted  in  Mis- 
souri upon  a  policy  personally  applied  for  and  received 
while  in  that  State  by  a  citisen  of  New  Mexico.  Nine 
yea»  afterwards,  having  duly  acquired  the  policy  in 
New  Mexico,  t^e  transferee  wrote  from  there  to  the  in- 
surer in  New  Ywk  and  effected  a  loan  under  an  agreement 
like  ihe  one  now  before  us.  The  state  courts  held  the 
policy  a  Missouri  contract  and  the  loan  agreement  con- 
trolied  by  ite  nonforfeiture  statute. 

Assuming  the  policy  to  be  a  Missouri  contract,  we  de- 
clared that  State  without  power  to  extend  its  autiiority 
over  citizens  of  New  Mexico  and  into  New  York  and  for- 
bid the  later  agreement  there  made  simply  because  it 
modified  the  first  one.  We  said :  ' '  It  would  be'impos^ble 
to  permit  the  statutes  of  Missouri  to  operate  beyond  the 
jurisdictioii  of  that  State  and  in  the  State  of  New  York 
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and  there  destroy  freedom  of  contract  without  throwing 
down  the  constitutional  baniers  by  which  all  the  States  are 
restricted  withm  the  orbits  of  their  lawful  authority  and 
upon  the  preservation  of  which  the  Government  under 
the  Constitution  depends/'  The  reasoning  advanced  by 
the  Missomi  Supreme  Court  to  support  its  ruling  was 
thus  summarized:  ''As  foreign  insurance  companies  have 
no  right  to  come  into  the  State  and  there  do  busfaiesB  ex- 
oq)t  as  the  result  of  a  license  from  the  State  and  as  the  State 
esMsto  as  a  conditi<m  of  a  license  that  all  foreign  insurance 
companies  shall  be  subject  to  the  laws  of  the  State  as  if  they 
were  domestic  corporations,  it  follows  that  the  limitations  <^ 
tiie  state  law  resting  upon  domestic  corporations  also  rest 
upon  foreign  companies  and  therefore  deprive  them  ci 
any  power  which  a  domestic  company  could  not  aijoy, 
thus  rendering  void  or  inoperative  any  provision  of  thdr 
charter  or  condition  in  policies  issued  by  them  or  con- 
tracts made  by  them  inconsistent  with  the  lifissouri  law.'' 
And  this  argument  we  declared  unsound  since  the  ''propo* 
sition  cannot  be  maintained  without  hdding  that 'be- 
cause a  State  has  power  to  license  a  f orngn  insurance 
company  to  do  business  within  its  borders  and  the  aiH 
thority  to  regulate  such  business,  therefore  a  State  has 
power  to  regulate  the  business  of  such  company  outside 
its  borders  and  which  would  otherwise  be  b^ond  the 
State's  authority— a  distinction  which  brings  the  con* 
tention  rig^t  back  to  the  primordial  conception  upon 
which  alone  it  would  be  possible  to  sanction  the  doc- 
trine contended  for,  that  is,  that  because  a  State  has 
power  to  regulate  its  domestic  coneems,  t^iarefore  it 
has  the  right  to  control  the  domestic  conoems  of  otfaor 
States." 

Under  the  laws  of  New  Ycnk,  where  tiie  parties  made 
the  loan  agreement  now  before  us,  it  was  valid;  also  it 
was  one  which  the  Missouri  legislature  could  not  de* 
stroy  or  prevent  a  dtisen  within  its  borduB  frcxn  making 
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beyond  them  by  direct  inhibition;  and  applying  the  prin* 
ciples  accepted  and  enforced  in  New  York  Life  Insurance 
Co.  V.  Heady  we  think  the  necessary  conclusion  is  that 
such  a  contract  could  not  be  indirectly  brought  into  sub- 
jection to  statutes  of  the  State  and  rendered  ineffective 
through  a  license  authorizing  the  insurance  company 
there  to  do  business.  As  construed  and  applied  by  the 
Springfield  Court  of  Appeals,  §  7897  transcends  the  power 
of  the  State.  To  hold  otherwise  would  permit  destruc^ 
tion  of  the  right — often  of  great  value — ^freely  to  borrow 
money  upon  a  policy  from  the  issuing  company  at  its 
home  office  and  would,  moreover,  sanction  the  impair- 
ment of  that  liberty  of  contract  guaranteed  to  all  by  the 
Fourteenth  Amenchnent. 

Revereed. 
Mr.  Ju£rncB  Biundsis,  dissenting. 

A  statute  of  Afissouri,  Rev.  Stats.,  1899,  §  7897,  pro- 
hibited life  insurance  companies  authorized  to  do  busi- 
ness within  the  State  from  forfeiting  a  policy  for  default 
in  the  payment  of  premiums,  if  three  full  years'  premiums 
had  been  paid  thereon.  The  act  provided  further  that 
in  case  of  such  default  the  policy  should  be  automatically 
extended  and  commuted  into  paid-up  term  insurance. 
And  it  determined  mathematically  the  length  of  the  term, 
as  that  for  which  insurance  could,  at  a  rate  prescribed, 
be  purchased  with  a  sin^e  premium  equal  in  amount  to 
three-f oturths  of  the  reserve  or  net  value  less  any  indebted- 
ness to  the  company  '^on  accoimt  of  past  premiiun  pay- 
ments.'' The  obligation  imposed  upon  the  company  by 
this  statute,  as  construed  by  the  highest  court  of  the  State, 
could  not  be  modified  by  contract  with  the  insured  whether 
entered  into  at  the  time  the  policy  was  written  or  sub- 
sequently. Equitable  Life  Assurance  Sod^  v.  Clements^ 
140  U.  S.  226;  Smilh  v.  Mvtvud  Benefit  Life  Insurance  Co., 
173  MissQiiri,  329.    Such  nonforfeiture  laws  are  an  exercise 
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of  the  police  power;  and,  as  insurance  is  not  interstate 
commerce,  the  State's  power  in  this  respect  is  as  great 
over  foreign  as  over  domestic  corpcnations.  Orient  In- 
surance Co.  V.  Doifga,  172  U.  S.  557,  566;  New  York  L^e 
Ineurance  Co.  v.  Cravens,  178  U:  S.  389,  401;  Northweeir 
em  Life  Ineurance  Co.  y.  Rigge,  203  U.  S.  243. 

In  1900l)odge,  a  citizen  and  resident  of  Missouri,  ap- 
plied in  that  State  to  the  New  York  Life  Insurance  Can^ 
pany,  a  New  York  corporation,  for  a  policy  on  his  life 
in  favor  of  his  wife.  The  policy  was  delivered  to  the  as- 
sured in  Missouri  where  the  company  had  an  <^ce  and' 
was  authorised  by  the  Missouri  statute  to  do  business; 
and  there  the  first  and  later  premiums  were  paid  and, 
until  his  death.  Dodge  and  the  beneficiary  lived  and  the 
company  continued  so  to  do  business. 

In  1906  Dodge  entered  into  a  supidemental  agreement 
with  the  company  by  which  k^  nominally  boiTowed 
$1,350,  pledged  his  policy  as  collateral,  and  agreed  that, 
in  case  of  default  in  repaying  the  loan,  the  company  mi|^t 
discharge  it  by  applying  thereto  the  reserve  of  the  policy. 
In  1907  Dodge  made  defaidt  in  payment  both  of  the  pre- 
mium and  of  the  loan.  The  reserve  of  the  policy  was  thra 
less  than  the  amount  due  on  the  whole  loan;  but  three- 
fourths  of  the  reserve  exceeded  that  part  of  the  loan  which 
had  bden  applied  to  the  payment  of  past  premiums  fay 
t275.79.  This  excess,  if  applied  in  commutation  for 
term  insurance,  would  have  extended  the  pdicy  to  De- 
cember 23,  1912.  The  company  claimed  the  rig^t  to  use 
the  whde  of  the  reserve  to  satisfy  the  whole  of  the  loan, 
so  applied  it,  and  notified  the  assured,  on  December  17, 
1907,  that  its  obligation  on  the  poli^^  ceased.  Dodge 
died  February  12,  1912.  The  benefidaiy,  insisting  that 
by  reason  of  the  Missouri  statute  the  policy  was  still' in 
force  when  her  husband  died,  brouj^t  suit  thereon  in  a 
state  court  of  Missouri  and  recovered  judgment,  which 
was  affirmed  by  the  Springfield  Court  of  Appeals  (199 
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S*  W.  Rep*  609);  and  the  Supreme  Court  of  the  State  re- 
fused a  review.  The  case  comes  here  on  writ  of  error 
under  §  237  ci  the  Judicial  Code*  The  company  asserts 
tiiat  ibe  loan  agreement  was  made  in  New  York;  and^  re- 
lying upon  New  York  Ltfe  Inmranee  Co.  v.  Head,  234 
U.  8.  149,  contends  that  the  state  court,  in  denying  full 
effect  to  that  contract,  deprived  it  of  liberty,  property, 
and  equal  protection  of  the  laws  in  violation  of  the  Four- 
teenth Amendment. 

First:    Was  the  loan  agreement  in  fact  made  in  New 
York? 

The  policy  was  confessedly  a  Missoiui  contract.  Dodge, 
so  far  as  appears,  was  never  out  of  Missouri.  Phjtically 
eveiy  act  done  by  Dodge  and  the  beneficiary  in  connec- 
tion with  the  loan  agreement,  as  with  the  pdicy,  was 
done  in  Missouri:  (a)  Th^  tdgned  there  the  applica- 
tion for  the  loan;  (b)  they  signed  there  the  loan  agree- 
ment; (c)  they  fflgned  there  the  request  upon  the  com- 
pany to  pay  itself,  out  of  the  $1,350  nominally  borrowed, 
the  amount  of  an  earlier  loan  with  interest  to  October,' 
1907,  and  of  tlie  premium;  (d)  he  delivered  thore  (at 
the  Missouri  Clearing  House  Branch  Office)  the  policy 
given  as  collateral  and  these  three  papers,  which  were 
forwarded  by  that  office  Nov^nber  9,  1906,  and  received 
in  New  York  three  days  later;  (e)  he  paid  there  the 
balance  of  the  premium,  $116.40  in  cash;  for  the  sum  of 
$1,350,  nominally  advanced  then,  was  insufficient  to 
pay  off  the  then  existing  loan  with  interest  and  the  ac- 
crued premium.  Throughout  these  transactions  the 
company  was  authorized  to  do  business  in  Missouri 
and  was,  in  these  transactions,  actually  doing  business 
there.  Iniematianal  Harvester  Co.  v.  Kentucky,  234  U.  S. 
679. 

Nothing  was  done  in  New  York  then  except  this:  The 
jMtp^is  received  from  the  Missouri  Clearing  House  Branch 
Office  were  examined  and  filed  in  the  Home  Office;  and 
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certain  calculatiims  and  appropriate  entries  in  the  books 
and  on  the  papers  were  made  there.  No  mon^  was  paid 
then  to  Dodge.  The  nominal  advance  was  less  than  the 
amount,  includii^g  accrued  premium,  then  due  by  him 
to  the  company;  and  Dodge  balanced  the  account  by 
paying  m  Missouri  $116.40.  In  1903,  when  a  similar  loan 
agreement  was  made,  the  nominal  amount  of  the  loan  ex- 
ceeded the  sum  due  far  premiums  by  $486.91;  and  a  check 
for  that  sum  was  drawn  by  the  company  in  New  York 
and  sent  by  mail  from  thwe  to  Dodge  in  Missouri.  In 
1904  a  further  check  for  $92.10  was  sent  from  New  Yoric 
by  the  company  to  Dodge  under  a  similar  loan  agreement. 
Under  the  19(13  agreement  the  policy  was  delivered  to 
the  company  and  it  had  remained  in  the  company's  pos- 
session at  the  Home.  Office.  But  when  the  loan  agreem^at 
here  in  question  was  made,  nothing  was  done  in  New 
Y<nrk  except  to  examine  and  file  the  papers  and  to  make 
the  calculations  and  entries.  No  discretion  was  exercised 
there  by  the  company's  official.  By  the  terms  of  the 
policy  the  company  had  already  assented  to  the  amount 
nominally  advanced  as  a  loan  and  to  the  rate  of  interest 
to  be  charged.  The  functions  ex6rcised  by  the  officials 
at  New  York  were  limited  to  determining  whether  the 
calculations  were  correct  and  whether  papers  were  prop- 
erly executed  and  filed. 

These  acts  so  done  by  the  company  at  its  Home  Office 
in  connection  with  the  loan  agreement  were  similar  in 
character  to  those  p^ormed  when  the  policy  was  written. 
The  application  for  the  policy  addressed  to  the  company 
at  its  Home  Office  was  likewise 'delivered  at  the  Mis- 
souri Clearing  House  and  forwarded  to  the  Home  Office. 
The  application  was  considered  and  accepted  in  New 
York.  The  policy  wad  executed  there.  It  provided  that 
the  premiums  and  the  insurance  should  be  payable  there. 
But  such  acts  did  not  prevent  the  policy  being  held  to  be 
a. Missouri  contract.     EquUabk  Life  Awurance  Society 
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V.  Clements,  supra;  Northwestern  Life  Insurance  Co.  y. 
McCue,  223  U.  S.  234.  Even  if  the  loan  agreement  be 
treated  as  an  independent  oontract^  it  should,  if  facts 
are  allowed  to  control,  be  held  to  have  been  made  in 
Missouri.  But  the  loan  agreement  was  not  an  inde- 
pendent contract;  nor  is  it  to  be  treated  as  a  modifica- 
tion of  the  original  contract.  It  was  an  act  contemplated 
by  the  policy  and  was  subsidiary  to  it,  as  an  incident 
thereof.  What  was  done  by  the  officials  at  the  Home 
Office  was  not  making  a  New  York  contract,  but  perform- 
ing acts  under  a  Missouri  contract. 

Second:  What  is  the  effect  of  the  provision  in  the 
loan  agreem^xt  that  it  shall  be  deemed  to  have  been 
made  in  New  York? 

The  lurovisipn  "That  the  application  for  said  loan  was 
made  to  said  company  at  its  Home  Office  in  the  City  of 
New  York,  was  accepted,  the  money  paid  by  it,  and  this 
aipeement  made  and  delivered  there;  that  said  principal 
and  interest  are  payable  at  said  Home  Office,  and  that 
this  contract  is  made  under  and  pursuant  to  tJie  laws  of 
the  State  of  New  York,  the  place  of  said  contract  being 
said  Home  Office  of  said  company"  is  inoperative.  For 
acts  essential  to  the  making  of  any  agreement  involv- 
ing a  pledge  of  the  policy  were  done  by  Dodge,  by  the 
beneficiary,  and  by  the  company's  agent  in  Missouri 
and  were  subject  to  the  prohibition  of  a  statute  of  that 
State  which  prevented  the  operation  there  of  inconsistent 
New  York  laws.  If  the  laws  of  Missouri  and  of  New  York 
had  left  the  parties  free  to  contract  insurance  on  such 
terms  as  they  pleased,  they  might  with  effect  have  elected 
to  be  bound  by  the  law  of  the  State  of  their  prefer- 
ence, whatever  the  place  of  the  contrp/Ct;  in  doing  so, 
thi^  would  in  effect  have  specified  terms  of  the  con- 
tract, .  But  provisions  in  contracts  for  incorporating  the 
laws  of  a  particular  State_  are  inoperative,  so  far  as 
the  law  a^preed  upon  is  incifinsistent  with  the  law  of  the 
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State  in  wLich  the  contract  is  actuaOy  made.  MtUual 
Ltfe  Inmsranee  Co.  v.  Hitt,  103  U.  S.  551,  554;  Knights 
of  Pythias  v.  Meyer,  198  U.  S.  508.  Where  the  vafidity 
of  a  provision  is  dependent  upon  the  place  in  which  the 
contract  is  made,  the  actual  facts  alone  are  significant. 
Persons  resident  in  Missouri,  who  enter  there  into  a  con- 
tract which  is  specifically  controlled  by  the  laws  of  that 
State,  cannot,  by  agreeing  that  a  modification  incon- 
sistent with  tile  requirements  of  the  Missouri  law  shall 
be  deemed  to  have  been  made  elsewhere,  escape  the  pro- 
hibition of  the  Missouri  statute.  The  fact  that  one  of 
the  parties  to  the  contract  is  a  corporation  and  hence 
capable  of  having  a  residence  also  in  another  State,  and 
that  some  acts  in  connection  with  the  contract  were  done 
by  it  there,  does  not  affect  the  result.  The  company, 
although  a  foreign  corporation,  was,  for  this  purpose, 
a  resident  of  Missouri,  or  at  least,  was  present  in  Mis- 
souri. Batrow  Steamship  Co.  v.  Kane,  170  XT.  S.  100; 
Dwibp  Pneumatic  Tyre  Company  v.  AeOenrGeseBschtj^ 
etc.,  1  K.  B.  (1902)  342. 

Third:  Even  if  the  rules  ordinarily  applied  in  deter- 
mining the  place  of  a  contract  required  this  coivt  to  hold, 
as  a  matter  of  general  law,  that  the  loan  agreement  was 
made  in  New  York,  it  would  not  necessarily  follow  that 
the  Missouri  statute  was '  unconstitutional  because  it 
prohibited  ^ving  effect  in  part  to  the  loan  agreement. 
There  is  no  constitutional  limitation  by  virtue  of  which 
a  statute  enacted  by  a  State  in  the  exercise  of  thepolice 
power  is  necessarily  void,  if,  in  its  operation,  contracts 
made  in  another  State  may  be  affected.  Emery  v.  Bur- 
banJb,  163  Massachusetts,  326;  Hervey  v.  Rhode  Island 
Locomotive  Works,  93  U.  S.  664.  The  test  of  constitu- 
tionality to  be  applied  here  is  that  commonly  applied 
when  the  validity  of  a  statute  limiting  the  rig^t  of  con- 
tract is  questioned,  namely:  Is  the  subject-matter 
within  the  re^hable  scope  of  rqpilation?    Is  the  end 
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legitimate?   Are  the  meana  appropriate  to  the  end  sought 
to  be  obtained?    If  so,  the  act  must  be  sustained,  unless 
the  court  is  satisfied  thatit  is  clearly  an  arbitrary  and 
unnecessary  interforence  with  thd  rif^t  of  the  individual 
to  his  personal  liberty.    Here  the  subject  is  insurance;  a 
subject  long  recogfaiied  as  bemg  within  the  q>here.  of 
regulation  of  contracts.    The  qpedfic  end  to  be  attained 
was  the  protection  of  the  net  value  of  insurance  policies 
by  prohiMting  provisions  for  forfeiture;  an  incident  of 
the  insurance  contract  long  recognised  as  reqiuring  reg- 
ulation.   The  means  adopted  was  to  i»escribe  the  limits 
within  which  tiie«parti$s  mi^t  agree  to  dispose  of  the 
net  value  of  the  policy  otherwise  than  by  commutation 
into  extended  insurance;  a  means  coinmonly  adopted  in 
mmforf^ture  laws,  only  the  specific  limitation  in  ques- 
tion being  unusual.    Tlie  insurance  pdicy  sought  to  be 
protected  was  a  contract  made  within  the  State  between 
a  citisen  of  the  State  and  a  f oragn  corporation  also  resi- 
dent ot  present  th^e.   The  protection  was  to  be  afforded 
while  the  parties  so  remained  subject  to  the  jurisdiction 
of  the  State.   The  protection  was  accomplished  by  refus- 
ing to  permit  the  courts  of  the  State  to  give  to  acts  done 
withm  it  by  such  residents  (Dodge  did  no  act  elsewhere), 
the  effect  of  nullifying  in  part  that  nonf orfdture  pro- 
xision,  which  the  legidature  deemed  necessaiy  for  the 
welfare  of  the  citis^is  of  the  State  and  for  their  protec- 
tion against  acts  of  insuring  corporatioDs.    The  statute 
does  not  invalidate  any  part  of  the  loan;  it  leaves  intact 
the  ordinary  remedies  for  collecting  debts.    The  statute 
merely  prohibits  satisfying  a  part  of  the  debt  out  of  the 
reserve  in  a  manner  deemed  by  the  legislature  destruc- 
tive of  the  protection  devised  against  forfeiture..  The 
provision  may  be  likened  to  homestead  and  exempticm 
laws  by  which  creditors  are  limited  in  respect  to  the  prop- 
arty  out  of  ^hich  their  clauns  may  be  enforced.    When 
the  New  York  Life  Insurance  Omipany  souc^t  and  ob^ 
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tained  permission  to  do  buoness  within  the  State,  and 
when  the  policy  in  question  and  the  loan  agreonent  were 
entered  into,  this  statute  was  in  existence  and  was  of 
course  known  to  the  company.  It  has  no  legal  ground 
of  complaint,  when  the  Missouri  oourts  lefuse  to  give 
to  the  loan  agreement  effect  in  a  manner  and  to  an  extent 
inconsistent  with  the  ei^iress  prohibition  of  the  statute. 
The  significaiMse  of  the  fact  that  this  suit  was  brought  in  a 
Missouri  court  nmst  not  be  overlooked.  See  Bend  v. 
Hum,  243  U.  S.  15;  Union  Trust  Co.  v.  Qroman,  245 
U.  S.  412. 

New  York  Life  /timranee  Co.  v.  Head,  eupra,  furnishes 
no  support  for  the  contention  made  by  the  company  hare. 
The  facts  diff^  widely  in  the  two  cases.  Thme  the  in- 
sured was  not  a  citisen  or  resident  of  Missouri  and  does 
not  appear  ever  to  have  been  within  the  State  except  at  the 
time  when  the  application  was  made  and  the  policy  de* 
livered.  Here  the  insured  was  at  all  times  a  dtisen  and 
resident  of  the  State.  There  the  insured  had  assigned 
the  policy  to  his  dau^^ter,  who  was  a  dtisen  of  New 
Mexico  and,  so  far  as  appears,  had  never  been  within  the 
State  of  Missouri.  Here  the  insured  remained  the  owner 
of  the  policy.  There  the  loan  agreraient  was  made  by 
the  assignee,  a  stranger  to  the  policy;  and  the  assignmqit 
being  accepted  and  acted  up(m  by  the  company  resulted* 
in  a  novation  of  the  contract.  Here  the  loan  agreement 
was  made  by  the  insured.  There  every  act  in  any  way 
connected  with  the  loan  agreement,  whether  performed 
by  the  company  or  by  the  assignee  (the  insured  performed 
none)  was  performed  in  some  State  or  Territory  other 
than  Missouri.  Here  «very  act  Vas  performed  in  Mis- 
souri except  as  above  stated.  If  this  court  had  heki  con- 
stitutional the  statute  of  Missouri  as*  construed  by  its 
Supreme  Court  in  tiiat  case,  it  would  have  sancticmed, 
not  regulation  by  the  State  of  the  insurance  of  its  dtisens, 
but  an  arbitrary  interference  by  one  State  with  the  rights 
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of  oitiMns  of  other  States.  On  the  other  hand,  to  sustain 
the  contention  made  by  the  company  in  this  case  would 
deny  to  a  State  the  full  power  to  protect  its  citizens  in 
reelect  to  insurance,  a  pow^  which  has  been  long  and 
beneficently  exercised.  For  the  power  to  protect  will 
be  seriously  abridged,  if  it  is  held  that  the  State  of  Mis^ 
souri  camiot  constitutionally  prohibit  those  who  are  its 
citusens  and  corporations  within  its  jiuisdicti<»i  from 
contractmg  themselves  out  of  the  limitations  imposed 
by  its  legislature,  in  the  exercise  of  the  police  power,  upon 
the  contracts  actually  made  within  the  State.  And  im- 
lesB  it  is  so  almdged,  the  Missouri  nonforfeiture  law, 
as  applied  to  the  facts  of  this  case,  cannot  be  held  invalid. 

Nor  does  AUgeyer  v.  Louisiana,  165  17.  S.  578,  furnish 
suj^rt  to  the  company's  contention.  .AUgeyer,  a  citi- 
sen  and  resident  of  Louisiana,  had  made  in  New  York, 
with  a  corporation  organised  and  doing  business  there, 
an  open  contract  for  marine  insurance  to  cover  cotton 
to  be  pur<diased  and  shipped.  Shipments  to  be  covered 
were  required  to  be  reported  by  letter  addressed  to  the 
company  at  New  York.  Allgeyer  mailed  in  Louisiana 
such  a  letter  addressed  to  New  York  City.  A  Louisiana 
statute  made  it  a  crime  for  any  one  to  do  any  act  to  ef- 
fect insurance  in  any  marine  insiiranoe  company  which 
had  not  established  a  place  of  business  within  the  State, 
and  appointed  an  authorized  agent  upon  whom  process 
might  be  served.  The  insurance  company  there  referred 
to  had  not  been  authorized  to  do  business  in  Louisiana 
and  actually  did  no  business  there.  AUgeyer  was  sen- 
tenced for  mailing  the  letter.  This  court  held  that  the 
statute  was  unconstitutional  as  construed  by  the  state 
coiurt,  because  it  denied  to  a  citizen  of  the  United  States 
rights  guaranteed  by  the  Fourteenth  Amendment. 

But  the  case  did  not  require  the  court  to  decide  whether 
a  State  could  prohibit  its  citizens  from  making  contracts 
with  corporations  organized  under  the  laws  of  and  doing 
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business  in  another  State;  nor  whether  the  oontract 
there  involved  had  been  made  in  New  York;  nor  whether 
it  was  valid.  And  it  did  not  in  faet  decide  any  of  those 
questions;  for  they  were  not  in  issue.  It  was  admitted 
(a)  that  the  contract  there  involved — the  open  insur- 
ance policy— 'had  been  made  in  New  York  and  (6)  that 
it  was  valid.  The  only  questkm  presented  to  this  court 
was  whether  the  State,  in  order  more  eflfectuaUy  to  en- 
force its  foreign  corporations  act,  coukl  prohibit  its  citi- 
zens from  doing,  within  the  State,  certain  acts  which 
were  essential  to  the  ^oyment  of  rights  secured  by  such 
a  valid  contract  made  without  the  State.  In  the  para- 
graphnear  the  close  of  theoinnion  (p.  503)  this  is  pointedly 


''In  such  a  case  as  the  fieusts  here  present  the  policy 
of  the  State  in  forbkiding  insurance  companies  which 
had  not  complied  with  the  laws  of  the  State  from  doing 
busmess  within  its  limits  cannot  be  so  carried  out  as  to 
prevent  the  citizen  from  writing  such  a  letter  of  notifica- 
tion as  was  written  by  the  plaintiffa  in  error  in  the  State 
of  Louisiana,  when  it  is  written  pursuant  to  a  valid  con- 
tract made  outside  the  State  and  with  refeience  to  a 
company  which  is  not  doing  buoness  within  its  limits.^' 

The  more  elaborate  discussion  which  preceded  this 
paragraph  makes  clear  the  ground  of  the  decision. 

''In  the  case  before  us  the  contract  was  made  b^ond 
the  territoiy  of  the  State  of  Louisiana,  and  the  only 
thing  that  the  facts  show  was  done  within  that  State 
was  the  mailing  of  a  lettered  notification,  as  above  men- 
tioned, ^diich  was  done  after  the  principal  contract  had 
been  made.''    (P.  587.) 

''In  this  case  the  only  act  which  it  is  claimed  was  a 
violation  of  the  statute  in  question  consisted  in  sending 
the  letter  through  the  mail  notifying  the  company  of 
the  property  to  be  covered  by  the  policy  already  delivered 
We  have  then  a  contract  which  it  is  conceded  was  made 
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outade  and  beyond  the  limits  of  the  jurisdiction  of  the 
State  of  LouisianA,  being  made  and  to  be  perf onned 
within  the  State  of  New  York,  where  the  premiums  were 
to  be  paid  and  losses,  if  any,  adjusted.  The  letter  of  no- 
tification did  not  constitute  a  contract  made  or  entered 
into  within  the  State  of  Louie^iana.  It  was  but  the  per- 
fcMfinance  of  an  act  rendered  necessary  by  the  provisions 
of  the  contract  abeady  made  between  the  parties  out- 
side of  the  State.  It  was  a  mere  notification  that  the 
contract  abeady  in  existence  would  attach  to  that  par- 
ticular property.  In  any  event,  the  contract  was  made  in 
New  York,  outside  of  the  jurisdiction  of  Louisiana,  even 
though  the  policy  was  not  to  attach  to  the  particular 
property  until  the  notification  was  sent.''   (P.  588.) 

''It  was  a  valid  contract,  made  outside  of  the  State, 
to  be  performed  outside  of  the  State,  although  the  sub- 
ject was  property  temporarily  within  the  State.  As  the 
contract  was  valid  in  the  place  where  made  and  where  it 
was  to  be  performed,  the  party  to  the  contract  upon  whom 
is  devolved  the  right  or  duty  to  send  the  notification  in 
order  that  the  insurance  provided  for  by  the  contract 
may  attach  to  the  property  specified  in  the  shipment 
mentioned  in  the  notice,  must  have  tiie  liberty  to  do  that 
act  and  to  ^ve  that  notification  within  the  limits  of  the 
State,  any  prohibition  of  the  state  statute  to  the  con- 
trary notwithstanding.  The  giving  of  the  notice  is  a 
mere  collateral  matter;  it  is  not  the  contract  itself,  but 
is  an  act  performed  pursuant  to  a  valid  contract  which 
the  State  had  no  right  or  jurisdiction  to  prevent  its 
citizens  from  making  outside  the  limits  of  the  State." 
(P.  502.) 

Fourth:  Furthermore,  the  right  of  citisens  of  the 
United  States  which  the  AUgeyer  Cmb  sustained  ''is  the 
liberty  of  natural,  not  artificial  persons."  Northwestern 
Life  Insurance  Co.  v.  Riggs,  supra,  p.  265.  While  a  State 
may  not  (except  in  the  reasonable  exercise  of  the  police 
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power)  impair  the  freedom  of  oontzact  of  a  dtuen  of 
the  United  States,  '4t  can  prevent  the  foreign  insurers 
from  sheltering  themselves  tmder  his  freedom."  Nutting 
V.  MassackMetts,  183  U.  S.  553,  558;  Phanix  Insurance 
Co.  V.  McMasteTy  237  IT.  S.  63.  The  insurance  company 
cannot  be  heard  to  object  that  the  Missouri  statute  is 
invalid,  because  it  deprived  Dodge  of  rights  guaranteed 
to  natural  i)ersons,  citizens  of  the  United  States.  Erie 
R.  R.  Co.  v.  TTtHtama,  233  U.  S.  685,  705;j:^ey  Mfg. 
Co.  vr  Blagg,  235  U.  S.  571, 576. 

In  my  opinion  the  decision  of  the  Springfield  Court 
of  Appeals  should  be  aflSrmed. 

Mb.  JusncE  Day,  Mb.  Jubugb  PncNXT  and  Mb.  Jub- 
ticbClabsb  concur  in  this  disBent. 


SMITH,  AUDITOR  OP  THE  PANAM^l  CANAL,  v. 

JACKSON. 

xbbob  to  the  dBCurr  court  of  appbalb  fob  the  fifth 

cntcuiT. 

No.  457.    Argued  March  G,  7,  1918.— Decided  April  15,  1918. 

The  Auditor  for  the  Canal  Zone  has  no  authgnty  to  make  deductions 
for  rent  of  quartas,  and  beoauee  of  absence,  from  the  salary  of  the 
District  Judge  of  the  Zone,  as  fixed  and  appropriated  for  by  Con- 
gress. 

Intimated  that,  but  for  the  character  of  the  proceedmg  (mandamus) 
and  doubt  as  to  intent,  damages  would  have  been  inflicted  on  the 
Auditor  under  Rule  23,  for  plain  abuse  of  administratiye  discretion 
in  prosecuting  this  writ  of  error  after  being  advised. by  an  opinion 
of  the  Attorney  General  and  two  decisions  of  the  courts  below  of 
his  manifest  duty  under  the  statute  respecting  the  payment  of  the 
judge's  salary. 

241  Fed.  Sep.  747,  affirmed.  ^ 
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Tbe  case  is  stated  in  the  ojunion. 

Mr.  Benjamin  F.  Harrah  for  plaintiff  in  error. 

Mr.  Joseph  W.  Bailey  for  defendant  in  error. 

Mb.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

Congress  provided  for  a  district  court  of  the  Ca&al 
Zone,  the  appointment  of  a  judge  and  the  salary  attached 
to  the  office.  (Act  of  August  24,  1912,  c.  390,  37  Stat. 
565,  §  8.)  In  due  course  the  salary  fixed  was  definitely 
appropriated  for.  It  is  apparent  that  some  controversy 
arose  as  to  whether  th^  Auditor  of  the  Canal  Zone  had 
the  power  to  refuse  to  give  effect  to  the  act  of  Congress 
fixing  and  appropriating  the  salaiy  by  withholding  such 
sum  as  he  might  think  was  due  from  the  judge  as  rent 
for  quarters  in  property  belonging  to  the  United  States 
in  the  Canal  Zone.  We  say  this  is  to  be  inferred,  becaxise 
in  1915  the  Secretary  of  War  submitted  to  the  Attorney 
General  two  questions:  first,  whether  the  district  judge 
was  entitled  to  the  same  privilege  a3  to  quarters  in  the 
Canal  Zone  there  enjoyed  by  other  employes  of  the  Gov- 
ernment; and  second,  if  not.  whether  the  Auditor  had 
authority  to  deduct  from  the  salary  of  the  judge  before 
paying  it  the  sum  which  he  considered  due  for  rent  of 
such  quarters.  Reversing  the  order  in  which  the  ques- 
tions were  asked,  the  Attorney  General  came  first  to 
reply  to  the  second  question  and  said:  '^  .  .  without 
specific  authority  no  portion  of  the  salary  of  an  officer 
of  the  United  States  may  be  withheld.  See  20  Ops. 
626  (1893);  Benedict  v.  UniUd  StaUa,  176  U.  S.  357 
(1900).    .    .    ." 

While  it  is  apparent  that  this  ruling  should  have  put 
the  subject  at  rest,  obviously  the  misconception  of  the 
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Auditor  as  to  the  nature  of  his  powers  ptmfoabed  that 
result  from  being  accomplished  and  the  Auditor  refused 
to  cany  <mt  the  act  of  Ckmgress  and  deducted  from  the 
salary  of  the  judge,  fixed  by  CongresSi  not  only  a  charge 
for  rent  of  quartersi  but  a  sum  which  he  considered  due 
because  <rf  the  absence  of  the  judge  from  the  Canal  Zone 
during  a  certain  period.  Tlie  judge  thereupon  commenced 
the  proceeding  which  is  before  us  to  compel  the  Auditor 
to  perf <nm  his  plain  duty  under  the  law  and  pay  the  sal- 
ary without  the  deductions.  As  the  result  of  the  action  of 
the  Auditor  and  the  necessity  for  brin|png  the  suit,  the 
expense  was  occasioned  the  United  States  of  calling  a 
judge  from  the  United  States  to  hear  the  cause  and  Judge 
Clayton  of  the  Middle  and  Northern  Districts  of  Alsr 
bama  proceeded  to  the  Canal  Zone  to  disohaige  that 
duty.  He  did  so/  stating  the  reasons  ^diich  controlled 
him  in  an  elaborate  and  careful  opinion  making  perfectly 
manifest  the  error  of  the  action  of  the  Auditor  and  his 
wrong  in  refusing  to  observe  the  rulii^  of  the  Attorn^ 
General  in  the  premises.  (241  Fed.  R^.  747.)  iVom 
the  consequent  judgment  directing  the  payment  of  salary 
to  be  made  without  the  deductions  the  Auditor  prose* 
euted  error  from  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuity  in  which  court  the  judgment  below  was  aflbmed, 
and  it  is  a  further  writ  of  error  prosecuted  by  the  Auditor 
from  this  court  to  that  ruling  ^diich  brings  the  subject* 
matter  before  us  now. 

The  expense  of  printing  a  voluminous  record  has  heok 
occarioned  and  the  views  of  the  Auditor  have  been  pressed 
before  us  in  a  printed  argument  of  more  than  one  hundred 
pages.  We  thinks  howeveri  that  we  need  not  follow  or 
discuss  that  argument^  as  we  are  of  i^uuon  that  it  is  ob- 
vious on  the  face  of  the  statement  of  the  case  that  the , 
Auditor  had  no  power  to  refuse  to  carry  out  the  law  and 
that  any  doubt  which  he  mi^t  have  had  should  have 
been  subordinated,  first,  to  the  ruling  of  the  Attomqr 
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General  and,  second,  bey<nid  all  posaUe  questioii  to  the 
judgments  <rf  the  ooarts  below.  It.  f oUows^  therefore^ 
that  the  jirosecutioii  of  the  writ  of  ^rror  firom  this  court 
constituted  a  plain  abuse  by  the  Auditor  of  his  adminiah 
trative  discretion*  In  an  ordmaiy  case  the  situation 
would  be  one  not  only  justifying  but  making  it  our  duty 
to  direct  the  enforcement  of  Rule  23  as  to  damages.  As, 
however,  the  judgment  is  not  one  for  mon^  but  relates 
solely  to  the  obligation  to  perform  a  manifest  public  duty, 
and  plain  as  may  have  been  the  abuse  of  discretion  com- 
mitted, we  are  fain  to  believe  it  involved  no  intentional  dis- 
regard of  official  duty,  we  pass  that  subject  by  and  our 
order  will  be 

JiidgmefU  affirmed* 


SPRING  VALLEY  WATER  COMPANY  r.  CITY  AND 
COUNTY  OF  SAN  FRANCISCO  ET  AL. 

APPEAL  FROM  THE  CIRCniT  OOITBT  OF  APPEALS  FOR  '  >  r 
NINTH  CIRCUIT. 

No.  211.    Aigaed  March  19, 1918.— Decided  April  15, 1918. 

Money  placed  in  a  bank  as  special  deposits,  pursuant  to  ordeia  o£  the 
District  Court  p.nd  stipulation  of  parties,  to  await  the  outcome  of 
'  litigation,  held  subject  to  assessment  for  taxation  as  money  in  litiga- 
tion in  possession  of  a  "receiver,"  under  Political  Code  of  California, 
§3647. 

Sodi  special  deposits  are  sufficiently  described  for  purposes  of  assess- 
ment by  the  numbers  of  the  several  cases  in  which  they  were  made 
and  by  designating  the  court  and  the  parties;  and  the  facts  that  the 
deposit  in  each  case  was  not  assessed  separately,  and  that  the  descrip- 
tion included  also  a  case  in  wliich  there  was  no  deposit,  do  not  vi- 
tiate the  assessment. 

225  Fed.  Rep.  728,  affirmed. 
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In  1908  the  Spring  Valley  Water  Company,  the  appel- 
lant, commenced  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  California  a  suit  against  the 
City  and  County  of  San  Francisco  to  enjoin  the  enforce- 
ment of  an  ordinance  fixing  the  water  rates  for  that  year. 
A  preliminary  injunction  was  granted  upon  the  con- 
dition that  all  sums  collected  by  the  Water  Company 
from  its  customers  in  excess  of  the  ordinance  rates  should 
be  deposited  in  a  bank  agreed  upon  by  the  parties  or 
designated  by  the  court  to  await  the  outcome  of  the  lit- 
igation. The  sums  so  collected,  it  was  provided,  should 
be  received  by  the  bank  as  a  special  deposit  subject  to 
the  order  of  .the  court  and  should  be  paid  out  on  checks 
drawn  by  a  special  master  and  countersigned  by  a  judge 
of  the  court.  Pursuant  to  a  stipulation  of  the  parties 
the  court  subsequently  designated  the  Mercantile  Trust 
Company  of  San  Francisco  as  the  depository  for  the  im- 
pounded moneys  and  ordered  that  the  account  should 
be  entitled  ''Spring  Valley  Water  Company — Special 
Account"  and  should  bear  two  per  cent.,  interest  per 
annum.  Each  year  following  down  to  1913  the  Water 
Company  brou^t  a  similar  suit  to  enjoin  the  ordinance 
fixing  water  rates  for  the  respective  year.  In  four  of 
these  five  cases  a  preliminary  injunction  was  granted 
upon  the  same  condition  expressed  in  the  preliminary 
injunction  awarded  in  the  1908  suit.  In  the  fifth,  al- 
though a  preliminary  injunction  was  granted,  no  order 
was  made  concerning  the  impounding  of  simis  collected 
in  excess  of  the  ordinance  rates,  but  the  parties  stipulated 
that  the  moneys  collected  during  the  year  embraced  by 
that  suit  should  also  be  deposited  in  the  bank  designated 
by  the  court  to  await  the  final  outcome  of  the  case.  Pur- . 
suant  to  these  orders  and  stipulations  the  Water  Com- 
pany made  deposits  of  the  moneys  in  the  Mercantile 
Trust  Company  of  San  Francisco  and  from  time  to  time 
the  court,  to  safeguard  the  fimds,  ordered  portions  of  it 
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transferred  from  that  bank  to  six  other  bonks  in  San 
Francisco.  The  money  thus  transferred  and  deposited 
in  the  six  banks  was  placed  in  special  accoimts  sub- 
ject to  the  order  of  the  court,  to  be  withdrawn  only  by 
check  signed  by  the  special  master  and  countersigned 
by  a  judge  of  the  court. 

The  moneys  on  deposit  in  each  of  the  seven  banks  on 
the  first  Mondays  in  March,  1913  and  1914,  were  by 
the  local  officer  assessed  for  taxation  for  those  years.    In 
each  assessment  the  bank  was  described  as  '^  Receiver 
of  Impoimded  Moneys"  and  "Receiver  or  Depository 
under  Order  of  Court  of  the  Impoimded  Moneys  in 
Equity  Suits  numbered  14,276,  14,735,  14,892,  16,131, 
15,569,   15,344  and  26,  District  Court  of  the  United 
States,  wherein  the  Spring  Valley  Water  Company  is 
plaintiff  and  City  and  County  of  San  Francisco  et  al., 
defendants."    With  the  exception  of  No.  14,276  (which 
was  a  suit  begun  in  1907  to  enjoin  the  water  rates  of  that 
year  and  in  which  the  court  made  no  order  concerning 
the  impounding  of  funds  and  no  deposits  were  made  by 
the  Water  Company)  the  suits  referred  to  are  those 
which  we  have  previously  mentioned.     On  application 
of  the  tax  collector  of  the  City  and  County  of  San  Fran- 
cisco the  District  Court  of  the  United  States  after  no- 
tice and  a  hearing  directed  the  payment  of  the  taxes.    As 
there  were  two  assessments  against  each  of  the  seven 
banks,  the  court  issued  fourteen  orders  and  to  reverse 
the  decrees  of  the  court  below  affirming  the  action  of 
the  trial  court  fourteen  appeals  are  prosecuted.     (225 
Fed.  Rep.  728.)    While  the  order  under  review  on  this 
record  concerned  the  assessment  of  moneys  in  the  pos- 
session of  the  Mercantile  Trust  Company  of  San  Fran- 
cisco in  March,  1913,  and  directed  the  payment  of  taxes 
in  the  sum  of  $8,479.89,  there  is  a  stipulation  that  the 
appeals  in  the  other  thirteen  cases  (Nos.  212  to  224)  are 
to  be  determined  by  the  decision  in  this. 
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Mr.  Ira  A.  CampbM,  with  whom  Mr.  Edward  J.  Mc- 
Cvkhm  and  Mr.  A.  Crautfard  Greene  were  on  the  brief, 
for  appellant. 

Mr.  Rebert  M.  SearlSp  with  whom  Mr.  Oearge  LuJH  and 
Mr.  J.  F.  Englieh  were  on  the  brief,  {or  ai^Uees. 

Mr.  CmBF  Jxrancs  Wmrs,  after  making  the  forego- 
ing statement,  delivered  the  opinion  of  the  court. 

The  sole  ground  urged  for  reversal  is  the  invalidity  of 
the  assessment  (a)  because  it  was  not  authorised  by 
any  statute  of  the  State  and  (b)  because  it  did  not  con- 
tain a  sufficient  description  of  the  property  assessed,  and 
we  come  to  consider  these  objections  under  two  headings. 

(a)  That  the  assessment  was  authorized  by  the  follow- 
ing section  of  the  Political  Code  of  California  we  think 
is  clear. 

^'Section  3647.  Ptoperty  and  money  in  litigation. 
Money  and  property  in  litigation  in  possession  of  a  county 
treasurer,  of  a  court,  county  clerk,  or  receiver,  must  be 
assessed  to  such  treasure,  clerk,  or  receiver  and  the  taxes 
be  paid  thereon  under  the  direction  of  the  court." 

Without  following  and  directly  answering  the  argu- 
ment advanced  to  sustain  the  contrary  view,  we  content 
ourselves  with  a  summary  statement  of  the  reasons  (or 
our  conclusion.  Words  cannot  make  clearer  than  does 
the  language  of  the  text  the  purpose  of  the  section  to 
tax  property  or  money  in  litigation  in  the  hands  of  a 
court.  Indeed  the  SujnBme  Coiui^  of  California  has  so 
construed  the  section.  Los  Angdea  v.  IjOS  Angeke  City 
Water  Co.,  137  California,  699;  Beeaolo  v.  City  of  Los 
Angeles,  169  Pac.  Rep.  372.  It  is  further  manifest  that 
the  taxation  of  the  money  deposited  in  the  injunction  suits. 
was  what  was  sought  to  be  accomplished  by  the  assessment 
which  was  made.    The  money  assessed  was  in  litigation, 
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was  in  the  custody  of  the  court  and  was  by  its  direction 
idaoed  in  the  bank  in  a  special  account  subject  to  the 
control  of  the  court.  Moreover  the  assessment  to  the 
bank  which  held  the  money  for  the  court  was  a  direct 
comjdianoe  with  the  terms  of  the  section,  the  description 
''lecdver''  being  employed  in  the  statute  not  in  a  tech- 
nical sense  but  as  embracing  any  person  acting  as  agent 
or  depository  of  funds  for  a  court.  To  give  to  the  word 
the  narrower  meaning  contended  for  would  defeat  the 
obvious  and  adjudged  purpose  of  the  statute. 

(b)  It  is  contended  that  the  assessment  was  invalid  for 
want  of  sufficient  description  of  the  property  assessed, 
first,  because  the  assessment  purported  to  assess  moneys 
impounded  in  the  1907  injunction  suit,  No.  14,275, 
when  as  we  have  seen  no  money  was  in  fact  deposited 
in  that  suit,  and  second,  because  the  assessment  did  not 
se|)arately  assess  the  moneys  impounded  in  each  of  the 
six  suits  but  assessed  as  a  unit  all  the  moneys  impounded 
in  all  the  suits. 

As  to  the  first,  it  is  apparent  that  the  inclusion  of 
the  1907  suit,  No.  14,275,  could  not  operate  to  assess 
moneys  which  had  no  existence  and  hence  the  reference 
to  that  suit  is  wholly  negligible.  As  to  the  second,  the 
assessment  refened  to  the  cases  by  number  and  desig- 
nated the  court  in  which  they  were  pending  as  well  as 
the  parties.  The  court  in  exercising  its  jurisdiction  over 
the  moneys  had  specifically  directed  their  deposit  to 
q)ecial  accoimts  in  each  suit  separately,  thus  enabling 
it  at  the  termination  of  the  litigation  to  distribute  the 
funds  after  apportioning  the  sum  of  the  tax  chargeable 
to  each.  It  is  thus  clear  that  not  only  was  there  no  want 
of  definiteness  in  the  description  of  the  property  but  no 
possible  detriment  to  the  Water  Ck)mpany  could  in  any 
event  arise  because  of  the  method  of  assessment  which 
was  followed. 

Affirmed. 
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CITY  OF  MITCHELL  v.  DAKOTA  CENTRAL  TEL- 
EPHONE COMPANY, 

APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  8TATEB 
FOR  THE  DISTRICT  OP  SOUTH  DAKOTA. 

No.  196.    Aigued  March  15^  18,  1918.— Decided  Apdl  15^  1918. 

The  District  CoUrt  has  jurisdietion  over  a  suit  in  which  a  telephone 
company,  occupying  streets  of  a  city  under  ordinances  passed  pur- 
suant to  state  law,  seeks  to  enjoin,  as  an  unconstitutional  impair- 
ment of  its  contract  rights  and  as  involving  a  destruction  of  its 
property  in  viohition  of  the  due  process  clause  of  the  Fourteenth 
Amendment,  the  execution  of  a  later  ordinance  or  resolutioa  by 
which  the  city  declares  the  company's  rights  at  an  end,  assumes 
power  to  terminate  them,  notifies  it  to  remove  its  lines  and  exchange 
and  declares  a  purpose  to  take  steps  to  secure  their  removal. 

In  a  suit  by  a  telephone  company  against  a  city  involving  the  ques- 
tion whe^er  plainti£F's  right  to  operate  its  dty  exchange  system  was 
included  with  its  rig^t  to  operate  its  long  distance  system  under 
a  later,  existing  ordinance  contract,  or  was  confined  to  an  earlier 
ordinance  contract  which  had  expired,  the  state  supreme  court  in 
another  case  between  the  parties  having  treated  the  ordinances  as 
independent  in  adjudging  the  city  entitled  to  share  in  the  gross  re- 
ceipts under  a  provision  of  the  former  not  contained  in  the  latter, 
hdif  that  the  judg  lent,  if  not  actually  conclusive  upon  the  Distriet 
Court,  must  be  accepted  as  of  much  weif^t  in  detenoining  ^vHiether 
the  later  ordinance  replaced  the  earlier  and  gave  new  contract  ri^ts 
to  operate  the  dty  exchange. 

Grants  of  rights  or  privileges  by  a  State  or  its  municipalities  are 
strictly  construed;  what  is  tiot  unequivocally  granted  is  withhdd; 
nothing  passes  by  mere  implicati<m. 

Having  granted  anonexclusive  right  to  use  streets,  etc.,for  theoperatiun 
of  L  local  telephone  exchange,  under  which  a  local  system  was  estab- 
lished, a  city  passed  an  ordinance  granting  the  fxivilege  of  operating 
'long  distance  telephone  lines''  ''within  and  through"  the  dty,  for 
supplying  facilities  to  communicate  "by  long  distance  telephone" 
or  other  electrical  devices,  with  parties  residing  "near  or  at  a  dis- 
tance from"  the  dty;  and  then  another  changing  the  word  "lines" 
to  "^tem,"  and  expressing  the  proposed  communication  as  with 


Digitized  by  VjOOQIC 


CITY  OF  MITCHELL  v.  DAKOTA  TEL.  CO.     397 

;i96.  Statement  of  the  Cade. 

parties  reeidiDg  ^'tn,  near  or  at  a.  distance  from''  the  city.  The 
grantee  under  the  later  ordinances  aocpiired.  the  local  system,  and 
was  also  engaged  in  supplying  the  city  with  long  distance  telephone 
service.  HMf  that  it  would  be  unjustifiable  implication  to  construe 
the  last  ordinance  as  granting  a  new  term  for  the  local  exchange 
system,  and  such  implication  could  not  be  supported  by  interpreting 
the  term  ''long  distance  telephone/'  apart  from  its  usual  meaning, 
as  describing  the  character  of  instruments  and  instrumentalities  to 
be  em]4oyed  rather  than  their  sphere  dL  operation. 
Reversed. 

The  Dakota  Central  Telephone  Company;  herein  called 
the  telephone  company,  brought  suit  against  the  City 
of  Mitchell,  herein  called  the  city,  to  enjoin  it  from  en- 
forcing or  attempting  to  enforce  a  resolution  or  ordi- 
nance of  the  city  passed  March  17,  1913,  terminating 
the  right  of  the  telephone  company  to  maintain  and  op- 
erate the  company's  system  of  telephones  and  requiring 
the  removal  of  its  poles,  etc.,  from  the  streets  and  to 
declare  the  resolution  or  ordinance  unconstitutional  and 
void. 

The  bill  alleges  the  following  facts,  which  are  the  basis 
of  the  contentions  of  appellant.  We  state  them  narra- 
tively: 

The  telephone  company  is  a  South  Dakota  corpora- 
tion, and  under  §  554  of  the  Civil  Code  of  the  State  has 
been  given  the  power  to  operate  telegraph  and  telephone 
lines  within  the  towns  and  cities  of  the  State  and  to  use 
the  public  grounds,  streets,  alleys  and  highways,  sub- 
ject to  control  of  the  proper  municipal  authorities  as  to 
which  of  them  the  lines  shall  run  over  and  across,  and 
the  places  where  the  poles  to  support  the  wires  shall  be 
located. 

Since  its  incorporation  the  company  has  acquired  by 
purchase  and  construction  certain  lines  of  telephone  and 
certain  telephone  exchanges  and  has  been  engaged  as  a 
common  carrier  in  transmitting  telephone  messages,  is 
so  engaged  in  about  85  cities,  and  has  about  265  tele- 
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phone  stations,  other  than  exchangsSi  situated  in  South 
Dakota,  North  Dakota,  and  Minnesota,  and  has  also, 
outside  of  the  lines  situated  in  cities  and  towns,  about 
85  exchanges,  about  265  stations  and  about  5,000  miles 
of  telephone  lines. 

May  11,  1808,  the.  city  granted  by  ordinance  to  F.  E. 
Eloe  and  his  associates,  heirs  and  assigns,  a  ri^t  to  use 
the  streets  and  aUqrs  of  the  dty  for  the  maintenance  <rf 
a  public  telephone  system.  The  ri^t  granted  was  not 
exclusive. 

Elce  duly  accepted  the  terms  and  conditions  of  the 
ordinance  and  installed  a  local  telephone  eystem  and 
conducted  and  operated  it  until  on  or  aboui  July  8, 1904. 

The  Dakota  Central  Telephone  Lines,  a  Soutii  Da- 
kota corporation,  was  given  by  ordinance  dateci  March  21, 
1904,  and  numbered  174,  authority  to  use  the  streets  of 
the  city  for  the  purpose  of  Operating  long  distance  tele- 
phone lines  within  and  through  the  city  ''for  supplying 
the  citisens  of  Mitchell,  and  the  public  in  general,  facili- 
ties to  communicate  by  long  distance  telephone  or  othtf 
electrical  devices  with  parties  reading  near  or  at  a  dis- 
tance from  Mitchell.''  In  consideration  of  the  ordinance 
the  city  was  given  the  right  to  string  wires  on  the  poles 
of  the  company  for  fire  alarm  purposes. 

The  ordinance  proved  insufficient  for  its  purpose  and 
on  June  6, 1904,  a  new  ordirance  was  passed.  Tlve  latter 
ordinance  amended  §  1  of  the  other  so  as  to  enable'com- 
munication  "with  parties  residing  tn,  near  or  at  a  dis- 
tance from  Mitchell."  The  word  in  italics  was  the  amend- 
ment. And  the  word  '^lines''  in  ordinance  No.  174  was 
changed  to  the  word  "system''  in  ordinance  No.  180. 

At  the  time  the  last  ordinances  (Nos.  174  and  180) 
were  passed  the  telephone  instruments  then  in  general 
use  could  not  be  used  successfully  for  long  distance  con- 
versations, but  there  had  been  developed  instruments 
for  such  conversations.  Such  telephones  were  then  known 
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88  '^Long  distance  telephones''  and  were  only  supplied 
to  subscribers  at  telephone  exchanges  by  special  arrange- 
ment with  the  individual  subscribers,  who  desired  an  in- 
strument efficient  for  both  local  and  long  distance  con- 
versations. At  said  time,  however,  the  art  had  so  far 
advanced  that  the  public  in  general  were  demanding  the 
installation  of  ^^Long  distance  telephanes"  in  local  tele- 
phone exchanges. 

Long  prior  to  the  adoption  of  ordinances  174  and  180  the 
Southern  Dakota  Telej^one  Company  had  constructed 
in  the  city  of  Mitchell  and  other  towns  and  cities  of 
the  State  and  had  secured  the  consent  of  Mitchell  to  the 
construction  in  that  city  of  such  lines,  commonly  known 
as ' '  Toll  lines  "  as  distinguished  from  telephone  exchanges. 
In  1903  the  Dakota  Central  Telephone  Lines  purchased 
those  toll  lines  and  was  operating  them  at  the  time  of  and 
long  prior  to  the  adoption  of  ordinances  174  and  180. 

That  company,  relying  upon  the  consent  of  the  city 
as  expressed  in  ordinance  174,  purchased  from  Elce  the 
^  property  then  and  now  known  as  the  Mitchell  Telephone 
Exchange,  consisting  of  the  poles  and  other  property  as 
well  as  certain  real  property  used  in  connection  there- 
with. Aft^  entering  into  the  contract  to  purchase  and 
upon  discovering  the  insufficiency  of  ordinance  174,  the 
company  applied  to  the  city  for  ordinance  180,  and  when 
it  was  passed  completed  the  purdiase  from  Elce  and 
took  possession  of  the  property  and  owned  and  operated 
the  exchange  with  all  other  exchanges  until  October  2, 
1904,  when  it  sold  all  of  its  rights  to  comjrfainant,  Da- 
kota Central  Telephone  Company,  and  the  latter  com- 
pany has  since  continuously  operated  the  exchange  and 
toll  lines. 

Thereafter  there  was  such  improvement  in  telephone 
instruments  and  appliances  that  it  became  desirable  to 
reconstruct  the  telephone  exchange  in  the  city,  and  in 
order  to  install  a  tetephone  system  known  as  the  '' Auto- 
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matic''  it  became  necessary  to  put  in  pennanent  under- 
ground ways  in  which  to  place  the  wires  and  cables  and 
otherwise  construct  and  install  expensive  instrumentSi 
and  in  order  to  be  secure  in  making  such  extensive  im- 
provements the  company  applied  for  and  obtained  per* 
mission  by  ordinance  ''to  place,  construct  and  maintain 
through  and  under  the  streets  and  aUeys,  and  public 
grounds  of  said  city,  all  conduits,  manholes  and  cables 
proper  and  necessary  for  supplying  to  the  citizens  of 
said  city  and  the  puUic  in  gei»eral  communication  by 
telephone  and  otiier  improved  appliances.'^  [This  is 
referred  to  hereafter  as  the  resolution  of  April  10, 1907.] 

Relying  on  the  ordinance  [resolution]  and  the  other 
ordinances,  the  company  began  to  reconstruct  and  ex« 
tend  its  telephone  exchange  in  the  city,  and  continued 
such  work  until  the  plant  was  thoroughly  prepared  for 
the  installation  of  the  ''Automatic  System. '^  As  part 
of  the  improvements  the  company  erected  a  fireproof 
exchange  building,  it  and  the  system  causing  an  expen- 
diture of  $110,000.  The  system  is  now  in  operation  and 
has  about  1100  subscribers,  all  of  whom  are  in  direct 
commimication  and  can  communicate  with  persons  at 
all  the  exchanges  and  stations  of  the  company's  tele- 
phone system  in  South  Dakota,  North  Dakota,  and 
Minnesota. 

The  company  has  complied  with  all  of  the  requirements 
of  the  ordmance  and  has  acquired  a  vested  right  to  main- 
tain and  operate  the  exchange  and  lines  described. 

The  company  owns  and  operates  lines  from  the  city 
to  other  cities  and  other  States  than  Soutii  Dakota  (these 
are  all  mentioned  in  the  bill)  and  the  toUs  for  such  intei> 
state  communication  amount  to  more  than  $4,000  a 
month.  It  has  also  contracted  with  the  United  States 
Government  whereby  it  receives  and  transmits  and  de- 
livers the  messages  of  the  officers  of  the  Weather  Bureau 
to  32  cities  and  towns  situated  on  its  lines, in  South  Da- 
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kota.  It  also  furnishes  telephone  service  to  other  officers 
of  the  Gbvenunent  in  various  towns  and  cities  and  places, 
and  that  this  service  may  not  be  interfered  with  it  seeks 
relief. 

The  .ity,  assuming  it  had  the  right  to  require,  the  re- 
moval of  the  company's  lines  and  exchange  from  the 
city  and  from  the  streets  and  alleys  thereini  and  assum- 
ing that  the  ri^ts  of  the  company  would  expire  May  11, 
1913,  and  further  assuming  the  right  to  terminate  the 
company's  rights,  did,  on  March  17,  1918,  notify  and 
request  it  to  remove  from  the  city  its  poles,  wires,  cables, 
fixtures  and  apparatus  of  eveiy  kind  and  description 
used  by  it  in  the  construction,  maintenance  and  opera- 
tion  of  its  local  telephone  exchange  or  Vstem  in  the  city 
and  that  if  it  failed  to  do  so,  the  city  would  take  steps 
to  secure  the  immediate  removal  of  the  described  instru- 
ments. 

At  the  same  meetmg  the  city  adopted  two  other  reso- 
lutions, one  called  ^'Telephone  Resolution,''  by  which 
it  declared  the  ri^t  of  the  company  terminated  from 
and  after  May  11, 1913,  and  in  which  it  directed  the  officers 
of  the  city  not  to  contract  with  the  company  for  tele- 
phone service  and  on  the  said  date  to  terminate  all  rela- 
tions with  the  company;  the  other,  called  ''Fire  Alarm 
Resolution,"  which  also  declared  the  rights  of  the  com- 
pany terminated  May  11,  1913,  and  then  provided  for 
the  fire  alarm  service  to  take  the  place  of  that  supplied 
by  the  company.  . 

The  threatened  removal  and  consequent  destruction 
of  tlie  company's  telephone  system  and  the  deprivation 
of  rights  will  cause  the  company  dami^  to  the  amount 
of  $110,000. 

Besides  the  above  facts  the  bill  alleges  that  the  ordi- 
nance or  resolution  of  the  city  for  the  removal  of  the 
poles  and  lines  of  the  company  has  the  force  and  effect 
of  a  law  of  South  Dakota  within  the  intent  and  meaning 
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of  §  10,  Art.  I,  of  the  Ck)iidtitutioii  of  the  United  States 
and,  so  construed,  is  a  law  impaiiing  the  obfigation  ci 
the  contracts  existing  between  the  compaDy  and  the  city. 
That  the  value  of  the  company's  exchange  and  lines  con- 
sists largely  in  installing  the  poles,  wires  and  other  ap- 
paratus'; that  if  taken  down  the  salvage  will  be  nominal 
and  that  therefore  the  removal  thereof  will  deprive  the 
company  of  its  property  without  due  prooess  of  law  jn 
violation  of  the  Fifth  Amendment  to  the  Ck)nstitution 
of  the  United  States.  That  the  wrongs  done  and  threat- 
ened will  also  obstruct  and  interfere  with  the  dispatch 
and  transmission  of  intefstate  business  in  violation  of 
the  Constitution  and  laws  of  the  United  States  and  of 
the  act  of  Congress  regulating  interstate  conmierce. 

An  injunction  was  prayed. 

The  answer  of  the  city  in  most  part  tenders  only  iasues 
of  law;  in  other  words,  the  effect  of  the  ordinances  <rf 
the  dty.  The  following  facts,  however,  are  aveired, 
stated  narratively:  The  company,  for  a  long  time  after 
the  passage  of  ordinances  174  and  180,  made  no  daim 
that  its  local  exchange  was  not  maintained  and  operated 
under  ordinance  1^  (ordinance  <rf  Eloe)  or  thai  that  or- 
dinance was  in  any  way  repealed  or  superseded  or  modi- 
fied by  the  other  (urdinances  or  that  the  company  was 
operating  a  local  telephoiie  system  under  those  ordi- 
nances, but,  on  the  contrary,  the  company  has  com- 
plied with  all  of  the  terms  and  conditions  of  ordinance 
136. 

The  company  has  frequentTy  negotiated  with  the  aty 
for  a  renewal  or  extension  of  its  firenchise  from  and  after 
May  11,  1913,  but  a  renewal  or  extension  has  not  been 
granted;  and  both  the  company  and  the  city  have  con- 
strued ordinance  185  as  in  full  force  and  c^ect  and  it 
has  in  no  way  been  repealed,  superseded  or  modified. 

The  company  did  not  inform  the  city  or  any  of  its 
officers  of  its  desire  to  install  an  automatic  tdephone 
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system  and  made  the  improvement  with  full  knowledge 
of  the  city's  attitude^  and  in  the  early  part  of  the  year 
1913  the  company  attempted  to  force  the  automatic 
system  into  the  city^  regardless  of  the  wishes  of  the  mu- 
nicipal authorities,  by  securing  the  consent  of  the  indi- 
vidual citizens  thereof  to  the  installation  of  such  tele^ 
phones,  and  immediately  upon  learning  of  such  attempt 
the  city  council,  March  26,  1912,  passed  separate  ^solu- 
tions defining  the  city's  attitude. 

The  company  is  operating  two  systems  m  the  'city, 
a  local  and  a  long  distance  system,  the  former  under  or- 
dinance 135,  (that  granted  to  Elce)  and  the  latter  imder 
ordinances  174  and  180;  that  the  rights  under  ordinance 
135  expired  May  11,  1913,  that  the  resolutions  of  which 
the  company  complains  apply  only  to  ordinance  135,  that 
is,  to  the  local  telephone  exchange,  and  do  not  and  were 
not  intended  to  apply  to  the  long  distance  system,  and 
the  dty  expressly  denies  any  pmpose  or  intention  to  in- 
terfere with  or  molest  the  company  in  the  maintenance 
and  operation  of  the  long  distance  system. 

The  city  pleads  a  judgment  rendered  in  a  suit  in  which 
it  was  complainant  against  the  company,  by  which  the 
rights  that  the  latter  now  asserts  were  adjudicated 
agamst  it,  and  prays>  by  reason  of  the  premises,  that  the 
bill  of  the  company  be  dismissed. 

After  hearing,  upon  a  stipulation  of  certain  facts  and 
oral  testimony,  a  decree  was  entered  adjudging  the  or- 
dinance of  the  city  of  March  17,  1913,  unconstitutional 
and  void  in  that  it  impaired  the  obligations  of  the  con- 
tract contained  in  ordinance  180,  in  violation  of  §  10, 
Art.  I,  of  the  Constitution  of  the  United  States,  and  de- 
prived the  company  of  its  property  without  due  process 
of  law  in  violation  of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  and  enjoined  the  city 
from  enforcing  the  ordinance. 

This  appeal  was  then  allowed. 
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Mr.  Lavritz  Miller,  with  whom  Mr.  Edward  E.  Wagner 
was  on  the  brief ,  for  appellant. 

Their  contention  on  the  jurisdictional  question  was  as 
follows:  The  resolution  sou^t  to  be  enjoined  has  not  such 
dignity  or  force  of  law  as  could  impair  the  obligation  of  an 
&dsting  contract,  or  deprive  plaintiff  of  anything  without 
due  process  of  law.  City  of  Mitchell  v.  Dakota  Central 
Telephone  Co.,  25  S.  Dak.  409-420. 

Conceding  for  the  purpose  of  argument  that  the  resolu- 
tion has  the  force  of  law,  still  it  does  no  more  than  declare 
the  city's  position  upon  the  question  at  issue,  and  impairs 
no  vested  right,  nor  deprives  the  company  of  anything  it 
already  possessed.   St.  Pavl  Gas  Ldght  Co.  v.  St.  Pavl,  181 
U.  S.  142;  Daweon  v:  Columbia  Trust  Co.,  197  U.  S.  178 
Dee  Moines  v.  Des  Moines  City  Ry.  Co.,  214  U.  S.  179 
Cleveland  v.  Cleveland  City  Ry.  Co.,  194  U.  S.  517-530 
Hamiltan  Gas  Light  Co.  v.  Hamilton,  146  U.  S.  258;  Curtis 
V.  WhUney,  13  Wall.  68. 

The  distinction  between  the  provisions  of  the  resolu- 
tion and  the  one  under  consideration  in  Iron  Mountain 
R.  R.  Co.  V.  Memphis,  96  Fed.  Rep.  113,  that  is  to  say, 
the  reason  for  the  application  of  the  rule  contended  for 
by  the  plaintiff  in  the  latter,  while  it  should  not  be  applied 
to  this  case,  is  clearly  pointed  out  by  Mr.  Justice  Hofanes 
in  Des  Moines  v.  Des  Moines  City  Ry.  Co.,  supra.  It  was 
the  element  of  force  contemplated  by  the  resolution  in 
the  Memphis  Case  which  the  court  thoue^t  deprived  the 
company  of  its  property  without  due  process.  In  this 
case,  as  we  have  seen,  the  resolution  notified  the  plaintiff 
company  of  the  expiration  of  its  rights  under  Ordinance 
No.  135,  and  that  unless  it  removed  its  poles,  etc.,  the 
city  ''would  take  such  steps  as  might  be  necessary  to 
secure  the  immediate  removal  of  said  poles,  etc.''  , 

Mr.  T..H.  NvH,  with  whom  Mr.  Max  Royhl  was  on  the 
brief,  for  appellee.    As  to  jurisdiction: 
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The  resolution  of  March  17,  1913,  was  equivalent  to  a 
law  of  the  State  impairing  the  obligation  of  appellee's 
contract  rights.  See  Narfh  American  Cold  Storage  Co.  v. 
Chicago,  211  U.  S.  306,  314.  It  was  within  the  scope  of 
powers  delegated  by  statute  to  the  city.  It  is  immaterial 
whether  the  action  is  labeled  ^^ ordinance''  or  '^resolu- 
tion.'' But  that  the  impairment  may  be  by  resolution  is 
too  well  established  to  be  open  for  discussion.  Northern 
Pacific  Ry.  Co.  v.  DuhOh,  208  U.  S.  583;  Vicksburg  v. 
VidcOmrg  Waterworks  Co.,  202  U.  S.  453;  Iran  Mountain 
R.  R.  Co.  V.  Memphis,  06  Fed.  fiep.  113;  Atchison,  Topeka 
A  Santa  Fe  By.  Co.  v.  Shaumee,  183  Fed.  Rep.  85. 

Appellant  attempts  to  bring  this  case  within  the  rule  in 
SL  Paul  Gas  Light  Co.  v.  St.  Paul,  181  U.  S.  142;  Dawson 
v.  Columbia  Trust  Co.,  107  U.  S.  178;  and  Des  Moines  v. 
Des  Moines  City  Ry.  Co.,  214  U.  S.  179.  In  the  St.  Paul 
Case,  the  court  says,  ''No  legislative  act  is  shown  to  exist, 
from  the  enforcement  of  which  an  impairment  of  the 
obligations  of  the  contract  did  or  could  result."  In  the 
Dawson  Case,  the  court  says,  "There  was  no  legislation 
subsequent  to  the  contract."  In  the^Des  Moines  Case, 
the  court  says,  "We  are  of  the  opinion  that  this  (the  city 
resolution)  is  not  a  law  impairing  the  rights  alleged  by 
appellee."  "That  Uie  only  menace  to  appellee  was  the 
dh^ection  to  the  city  solicitor  to  bring  suit  to  determine 
the  right  of  the  parties."  The  present  case  comes  squarely 
within  the  rule  announced  in  OweMboro  v.  Cumberland 
Telephone  Co.,  230  U.  S.  58.  There  the  offending  ordinance 
reqtdred  the  telephone  company  to  remove  its  poles  and 
wires  from  the  streets  within  a  reasonable  time  and  upon 
faOure  to  remove  the  mayor  was  directed  to  have  them 
removed.  In  the  case  at  bar  .the  ordinance  or  resolution 
tenninates  the  rights  of  the  company  and  declares  the 
company  shall  have  no  right  after  May  11,  1913,  to  op- 
erate a  telephone  exchange  and  requires  the  company  to 
forthwith  on  May  11,  1913,  remove  its  property  from  the 


Digitized  by  VjOOQIC 


406  OCTOBER  TERM,  1917. 

Opuiion  of  the  Court.       ^  24ft  U.S. 

streets  and  in  ease  of  its  failure  to  so  lexnore  the  dty 
council  will  secure  the  immediate  removal  of  the  same. 
See  AtchUonf  Topeka  A  Santa  Fe  Ry.  Co.  v.  Shawnm, 
supra;  and  Northern  Pacific  Ry.  Co.  i^.  Dututk,  supra.' 

Mr.  Jtjsticb  McKenka,  after  stating  the  case  as  above, 
delivered  the  opmion  of  the  court. 

Counsel  agree  that  th«  issues  on  this  appeal  are:  (1) 
The  jurisdiction  of  the  District  Court.  (2)  The  scope 
and  interpretation' of  ordinances  Nos.  174  and  180.  (3) 
Whether  the  judgment  pleaded  by  the  dty  is  res  jt^ 
diaUa. 

The  first  proposition  needs  but  little  comment.  The 
company  attacked  the  ordinance  or  resolution  of  the 
city  requiring  the  company  to  remove  its  poles  and  wires 
from  the  streets  as  an  impairment  of  the  contract  consti- 
tuted by  other  ordinances  and  hence  invoked  against  the 
city  the  contract  clause  of  the  Constitution  of  the  United 
States  and  also,  on  account  of  the  asserted  destruction 
of  its  property,  urged  in  its  protection  the  due  process 
clause.  The  city  combated  both  propositions.  The  Dis- 
trict Court,  however,  sustained  botih,  resting  its  deci- 
sion upon  the  opinion  of  the  Supreme  Court  of  the  State 
in  a  suit  l^  the  dty  against  the  telephone  company. 
City  of  Mitchea  v.  Dakota  Cerdral  Telephane  Co.,  25  S. 
Dak.  409.  We  shall  presently  consider  this  case.  For 
the  disposition  of  the  present  contention  it  is  enoue^  to 
say  the  case  was  brought  by  the  dty  to  recover  a  perooit- 
age  of  gross  recdpts  of  the  company  as  provided  in  ordi- 
nance 135.  In  resistance  the  company  ccmtended  iha,t 
the  provision  was  inserted  without  authority  and  was 
illegal  and  void,  and  contended  besides  that  its  rights 
in  the  streets  were  not  derived  from  the  dty  but  frcnn 
§  554  of  the  Civil  Code  of  the  State  and  that  it  was  not 
competent  f or^  the  city  to  impose  conditions  upon  the 
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company.  The  court  rejected  the  contenticms  and  held 
that  under  the  constitution  of  the  State  the  city  had 
the  right  to  grant  or  withhold  its  consent  to  the  use  of 
its  streets,  and  it  necessarily  had  the  right  to  grant  the 
same  upon  Inich  terms  and  conditions  as  it  might  choose 
to  impose. 

Applying  the  case,  the  District  Court  sustained  the 
validity  of  ordinance  No.  135,  but  decided  that  it  ex- 
pired by  limitation  of  time  in  May,  1913,  and  that  neces- 
sarily tiie  rights  granted  by  it  terminated  on  that  date, 
and  that  ihe  company's  rij^ts,  if  it  had  any,  were  de- 
rived from  ordinance  180  and  the  resolution  of  April  10, 
1907.^  The  cotut  considered  the  former  a  valid  exercise 
of  the  power  of  the  city  and  a  contract  between  it  and 
ihe  company  which  was  impaired  by  the  subsequ^it  reso- 
hitions. 

It  will  be  seen,  therefore,  that  the  company  invoked 
rights  under  the  Constituticm  of  the  United  States  and 
the  District  Court  considered  them  to  be  substantial, 
not  formal,  and  accordingly  exercised  jurisdiction. 

The  second  and  third  propositions  mingle  in  discus- 
sion. The  District  Court  decided,  as  we  have  said,  that 
ordinance  180  constituted  a  contract  between  the  city 
and  the  company,  and,  exerting  the  right  to  interpret  it, 
further  decided  that  it  gave  the  company  the  right  to 
occupy  the  streets  and  compelled  an  injunction  against 
the  city's  resolution  and  attraipt  to  remove  it.  We  shall 
spend  no  time  in  vindication  of  the  exertion  of  the  right; 
it  is  an  established  right  of  the  federal  courts,  when  the 

>  "Be  it  resolved,  by  the  Qty  Council  of  the  City  of  Mitchell,  *Soath 
Dakota,  that  the  right  is  hereby  granted  to  the  Dakota  Central  Tel- 
ephone Company,  their  successors  or  assigns,  to  place,  construct  and 
ini^nfAin  thiouc^  and  under  the  streets  and  alleys,  and  public  grounds 
ci  said  aty  all  conduits,  manholes  and  cables  proper  and  necessary  for 
supplying  to  the  dtixens  of  said  city  and  the  public  in  g^ieral  commu- 
nieation  by  tdephone  and  other  improved  appliances," 
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contract  clause  of  the  Constitution  of  the  United  States 
is  inyoked,  and  we  pass  immediately  to  the  oonsiderar 
tion  of  ordinance  No.  180.  As  we  have  seen,  it  was  pre- 
ceded by  some  years  by  ordinance  No.  135,  and  by  some' , 
months  by  ordinance  No.  174.  ,It  was  passed,  it  is  con- 
tended, to  complete  the  ktter;  ih  what  respect  we  shall 
presently  consider. 

The  case  cenliers  upon  the  ordinance.  The.»tdephone 
company  contends  that  it  gives  the  company  the  right 
to  operate  not  merely  long  distance  lines,  but  a  local  tele- 
phone exchange  within  the  city.  In  other  words,  the  con- 
tention is  that  it  superseded  ordinance  No.  135  and  be- 
came a  new  soiuoe  of  right,  a  right  both  of  long  distance 
and  local  exchange.  The  city  exposes  this  construction 
and  insists  that  the  ordinance  confers  only  the  ri^^t 
to  maintain  a  long  distance  eystem;  that  the  right  to  a 
local  exchange  was  given  by  ordinance  No.  135  and  ex- 
pired with  the  expiration  of  that  ordinance,  May,  1913. 
And  the  city  urges  that  its  characterisation  of  ordinance 
No.  180  was  sustained  by  the  Supreme  Court  of  the  State 
in  City  of  MitcheU  v.  Ddcota  Central  Telephone  Co.,  supra. 

Counsel  are  at  odds  as  to  the  case.  It,  as  we  have  seen, 
was  brought  by  the  city  against  the  company  to  recover 
a  certain  percentage  of  the  gross  receipts  of  the  company, 
provided  to  be  paid  by  §  4  of  ordinance  No.  135.  One 
of  the  defenses  .of  the  company  was  that  that  ordinance 
was  in  effect  repealed  and  superseded  by  ordinance  No. 
180  so  far  as  it  related  to  the  payment  of  the  percentage 
of.  the  gross  proceeds  of  the  company.  The  Supreme 
Court  decided  against  the  defense,  reversing  the  judgment 
of  the  trial  court.  The  court,  in  answer  to  the  conten- 
tion of  the  company,  held  that  ordinance  No.  180  did 
not  "have  the  effect  of  repealing,  qualifying,  or  modify- 
ing ordinance  No.  135,  and  the  fact  that  the  defendant 
[the  company]  paid  the  10  per  cent,  on  its  gross  proceeds 
for  two  years  subsequently  to  the  adoption  of  ordinance 
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No.  180  clearly  shows  that  it  did  not  claim,  for  a  time  at 
least,  that  ordinance  No.  180  in  any  manner  affected 
the  prior  ordinance  .  .  .  There  is  clearly  qo  in- 
consistency between  the  two  ordinances;  one  being  for 
a  local  city  telephone  system,  and  the  other  being  for  a 
long  distance  telephone  system.^' 

The  comi;  also  decided  that  the  resolution  of  the  city 
of  April  10,  1907,  had  not  the  effect  of  repealing  ordi- 
nance No.  135,  but  had  only  the  purpose  of  {pving  to  the 
company  permission  to  place  its  wires  underground  in- 
stead of  stretching  them  on  poles  in  the  streets. 

The  decision  would  seem  to  need  no  comment.  It 
clearly  adjudged  that  the  ordinances  had  different  pur- 
poses, and  that  ordinance  No.  135  was  not  repealed  in 
any  particular  by  No.  180,  the  former  applying  to  the 
local  system  and  the  latter  to  the  long  distance  sfjrstem. 

The  District  Court,  however,  did  not  ^ve  the  deci- 
mon  this  broad  effect  but  considered  that  it  concluded 
only  ''that  the  two  ordinances  did  not  cover  so  exactly 
the  same  field  and  scope  that  it  could  be  fairly  said  that 
the  city  intended  by  the  passage  of  ordinance  No.  180 
to  repeal  ordinance  No.  135."  It  is  not  veiy  obvious  how 
ordinance  No.  135  could  exist  for  one  purpose  and  not 
for  all  the  purposes  for  which  it  was  enacted;  how  it  could 
exist  for  the  exaction  of  a  revenue  from  the  system  and 
not  exist  for  the  system;  how  it  could  co-exist  for  nine 
years  with  No.  180  and  yet  have  been  superseded  by  the 
latter.  Besides,  the  Supreme  Coturt  distinguished  be- 
tween the  two  ordinances,  declaring  that  there  was  no 
inconsistency  between  them,  ''one  being  for  a  local 
city  telephone  system,  and  the  other  being  for  a  long  dis- 
tance telephone  system."  The  decision,  indeed,  gave 
emphasis  Uf  the  distinction.  From  the  operation  of  one 
a  revenue  was  exacted,  upon  the  other  no  condition  was 
imposed. 

It  is,  however,  alleged  in  the  bill  that  the  company  had 
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by  certain  enumerated  acts  acquired  a  vested  right  to 
maintain  and  operate  its  telephone  exchange  and  lines, 
and  to  secure  its  peaceable  enjoyment  of  such  rights  as 
against  the  wrmigful  acts  of  the  city  it  brought  this  suit. 
This  idea  is  not  pressed  in  the  argument  and  is  not  sus- 
tained by  the  stipulated  facts.  The  case  is  rested  upon 
"the  scope  and  interpretation  to  be  placed  upon  Ordi- 
nanoes  Nos.  174  and  180/'  the  contention  being  that 
ibey  constitute  a  contract  the  obligation  of  which  the 
resohition  of  the  city,  requiring  the  removal  of  the 
company's  poles  and  wires  from  the  streets,  impairs. 
And  such  was  the  decision  of  the  District  Coart.  The 
basis  of  the  contention  and  decision  is  that  those  ordi- 
nances superseded  ordinance  No.  135,  taking  the  place 
of  the  latter,  giving  all  the  rights  of  a  local  exchange  as 
the  latter  did  and  addmg  to  them  the  rights  of  a  long 
distance  Eystem;  and  this  conclusion  is  deduced  from  the 
words  of  the  ordinanceli  imd  explanatory  circumstances, 
the  necessary  connection,  H  is  said,  and  the  utility  of  the 
local  i^ystem  to  tJie  long  distance  system. 

First,  as  to  the  titles  of  the  ordinances  and  the  words  of 
each  that  are  said  to  be  determinative  of  tJieir  meaning. 
The  title  of  No.  174  is  as  follows:  "An  oardinanee  to 
grant  pennission  to  the  Jbakota  Central  Telephone  lines 
(Inc.),  their  successors  w  assigns,  the  right  to  erect  poles 
and  fixtures,  and  to  string  wires  for  the  purpose  of  op- 
erating long  distance  telephone  lines,  within  and  through 
the  city  of  Mitchell,  South  Dakota." 

Sectkm  1  provides  that  ''tJie  right  and  privil^e  given" 
shall  be  for  a  period  of  twenty  years  "for  supplying  the 
Qitisens  of  Mitchell,  and  the  public  in  general,  facilities 
to  communicate  by  long  distance  telephone  or  otJier  elec- 
trical devices  with  parties  residing  near  or  at  a  distance 
from  Mitchell,  and  aU  such  rights  to  be  continued  on 
the  conditions  therein  named." 

The  title  of  ordinance  No.  180  is  exactly  the  same  ab 
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that  of  No.  174,  except  that  the  word  ''lines"  of  the  latter 
is  changed  to  the  word  ''eystem"  by  the  former.  Sec- 
tion 1  of  No,  ISO  is  the  same  as  section  1  of  No.  174,  ex- 
cept certain  immaterial  changes  and  except  the  word 
''in"  in  the  provision  expressing  the  purpose  a!  the 
granted  privilege  to  be  ''to  communicate  by  long  dis- 
tance td^phone  or  other  electrical  devices  with  parties 
residing  in,  near  or  at  a  distance  from  Mitchell    .    7    ." 

Stress  is  put  upon  the  words  "qrstem/'  "within/' 
"through/'  "lA,"  and  "near/'  and  it  is  insisted  that 
th^  wen  necessarily  intoided  to  accommodate  the  resi- 
dents of  tiie  city  and  to  give  them  the  f adlities  a!  local 
and  long  distance  telephone  service  and  that  something 
more,  was  intencted  than  to  grant  a  mere  right  to  cany 
long  distance  telephone  wires  through  the  city. 

The  contention  has  its  strength  and  persuaded  the  Dis- 
trict Court;  but  it  is  countervailed  by  other  considera^ 
tions.  Undoubtedly  ttie  inducement  of  ordinances  Nos. 
174  and  180  was  to  give  to  the  residents  of  the  -icity 
long  distance  telephone  facilities,  but  it  cannot  be  said 
that  granting  such  right  inevitably  or  even  naturally 
repealed  or  superseded  the  right  to  operate  a  local 
system  which  was  g^ven  and  then  existed  under  ordi- 
nance No.  135,  and  which  then  had  nine  y^ars  to  run. 
Besides,  the  decision  of  the  Supreme  Court  is  a  factor 
of  controlling  strength.  It  explicitly  decided  that  ordi- 
nances 135  and  180  had  distinct  purpose  and  operation 
and  that  the  latter  did  not  repeal  or  supersede  the  former. 
The  issue  was  tendered  by  the  company  and  the  decision 
upon  it  is  eeotdumve  against  the  company. 

But  if  the  decision  be  not  given  that  extent,  as  it  was 
not  by  ttie  District  Court,  and  if  it  be  considered  that  the 
latter  court  had  a  rights  as  a  federal  court,  to  determine 
tlie  existence  of  a  contract  and  its  elements,  such  ii|^t 
does  not  preclude  a  deference  to  the  views  of  the  state 
courts  which,  moreover,  have  the  support  o^  principles 
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declared  by  this  court,  that  grants  of  rights  and  priv- 
ileges by  the  State  or  of  any  of  its  municipalities  are 
strictly  construed  ''and  whatever  is  not  uneiquivocally 
granted  is  withheld;  nothing  passes  by  mere  implication." 
KnaxmJk  Water  Co.  y.  KnoxmUe,  200  U.  S.  22,  34;  Blair 
V.  Chicago,  201  U.  S.  400,  471. 

The  contentions  of  the  company  in  the  case  at  bar 
rest  entirely  upk>n  implication,  the  implication  of  a  re- 
peal of  one  ordinance  by  another,  which  is  never  favored, 
though  the  ordinances  expressed  different  purposes  and 
could,  and  did  co-exist  for  such  purposes;  and  this  im- 
plication is  made  to  depend  upon  another,  that  is,  that 
the  ordinary  meaning  of  the  words  ''long  distance  tele- 
phone" used  in  ordinance  No.  180  is  translated  to  sig- 
nify and  derive  meaning  from  the  function  of  the  instru- 
mentalities employed,  such  as  transmitters,  receivers, 
pd^,  wires,  switching  devices  and  battery  systems,  etc. 

yfe.  may  conclude  the  discussion  with  the  observation 
thai  if  ordinance  No.  180  had  been  intended  to  embrace* 
and  continue  the  right  granted  by  ordinance  No.  135 
and  to  grant  a  further  right  of  a^'lbng  distance  telephone 
system,  there  was  a  simple  and  direct  way  of  doing  it, 
clear  to  every  understanding,  and  it  would  not  have  been 
left  to  be  collected  from  disputable  pircumstai^ces  and  the 
function  of  instruments  known  only  to  experts.  At  any 
rate)  as  it  has  been  so  left,  the  apbiguify  resulting  must 
be  resolved  against  the  telephone  company.  It  should 
have  taken  care  that  the  i4^ti  it  sought  was  clearly  de- 
fined. 

It  will  be  obseirved  that  the  city  elcpressly  declares 
that  it  does  not  intend  to  int^ere  with  or  molest  the 
telephone  company  in  the  maintenance  and  operation 
of  the  long  distance  system,  and  that  the  resolution  or 
ordinance  of  which  the  company  complains  is  directed 
only  to  the  telephone  system  pk*ovided  for  in  ordinance 
No.  135.    After  certain  recitations  and  whereases  it  is 
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as  follows:  /'Be  it  further  resolved  that  said  Dakota 
Central  Telephone  Company  be,  and  it  is  hereby  noti- 
fied and  requested  forthwith  on  the  11th  day  of  May, 
1913,  to  remove  from  the  streets,  avenues,  alleys  and 
public  grounds  of  the  City  of  Mitchell,  South  Dakota, 
all  of  its  poles,  wires,  cables,  fixtures  and  apparatus  of 
every  kind  and  description  used  by  it  in  the  construction, 
maintenance  and  operation  of  its  local  telephone  exchange 
or  system  in  the  City  of  Mitchell,  South  Dakota." 

Whatever  is  necessary,  therefore,  for  the  maintenance 
and  operation  of  the  long  distance  system  provided  for 
in  ordinance  No.  180  is  not  intended  to  be  disturbed. 
We  must  leave  the  adjustment,  howeveri  to  the  District 
Court. 

Decree  of  the  District  Court  revised  and  the  caee  re- 
manded  for  further  proceedings  in  conformity  with 
this  opinion. 


CITY  OF  COVINGTON  t;.  SOUTH  COVINGTON  A 
CINCINNATI  STREET  RAILWAY  COMPANY. 

APPEAL  FROM  THE  DISTRICT  OOUBT  OF  THE  UNITED  STATES 
FOB  THE  EASTERN  DISTRICT  OF  KENTUCKY. 

No.  225.    Argued  Muofa  19,  20»  1018.— Decided  April  15»  1918. 

A  grant  of  "all  the  right  and  authority''  that  a  city  ''has  the  capacity 
to  grant''  to  construct,  hold  and  operate  a  street  rathnoad  oh  design 

.  nated  streets,  without  a  hint  of  limitation  as  to  time,  is  a  grant  in 
perpetuity  if  the  city  has  authority  to  grant  perpetually. 

An  ordinance  entitled  ''an  ordinance  jMrescribing  the  terms  and  con- 
ditions of  street  passenger  railroads  within  the  City  of  Covington," 
proyiding  for  proposals  and  a  contract  to  be  made  with  the  best 
bidder  respecting  specific  routes,  and  declaring  that  "all  contracts 
made  under  the  provisions  of  this  ordinance  shall  be  for  the  term 
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and  period  of  twenty-five  yean/'  hdd  not  to  be  addresBed  to  the 
aoope  of  future  ordinances,  and  not  to  limit  the  term,  otherwise 
perpetual,  of  a  franchise  for  other  routes  granted  by  a  later  ordinance. 

One  street  railroad  company  held  a  perpetual  ordinance  franchise, 
and  another  ajimited  one  with  but  eight  yean  to  run  with  the  right, 
however,  at  expiration  to  secure  a  new  franchise  or  compensation 
for  its  property.  An  ordiniince,  entitled  as  granting  the  right  of 
way  to  the  first  company  over  the  streets  held  by  the  second,  au- 
thorised the  first  to  contract  for  the  second's  right  and  to '' occupy 
and  use"  such  streets  "subject  to  the  conditions,  limitations  and 
restrictions"  contained  in  the  ordinances  regulating  the  first  com- 
pany's rights  in  the  streets  it  already  occupied,  but,  as  a  condition, 
obliged  the  fint  company  to  give  up  part  of  its  line  which  would  be 
but  imperfectly  supplied  by  the  new  rights  even  if  they  were  per- 
petual. HM,  that  the  ordinance  granted  a  perpetual  franchise  to 
the  fint  company,  and  was  not  merely  a  consent  that  it  acquire  the 
right  of  the  second. 

Where  not  otherwise  construed  by  the  state  court,  legislation  vesting 
the  streets  in  a  city,  and  giving  its  authorities  exduaive  control  over 
them  and  its  council  exclusive  powef  to  establish  and  regulate  all 
sidewalks,  streets,  alleys,  laned,  spaces  and  oommoos  of  the  city,  is  to 
be  taken  as  empowering  the  city  to  grant  street  railroad  franchises 
in  perpetuity.  OtoeMbaro  v.  Cvmberland  Tdipkom  dt  TAffnph  Co., 
230  U.S.  58. 

A  street  raihfoad  is  one  of  the  ordinary  inddenti  of  a  dty  and  with 
imptd  to  the  municipal  granting  power  stands  on  a  different  footing 
from  steam  railroads  habitually  run  over  separate  ri^is  of  way. 

AiBrmed. 

The  case  is  stated  in  the  opinion. 

Mr.  A.  E.  Stricklett  for  appellant. 

Mr.  Alfred  C.  CasaaU,  with  whom  Mr.  Richard  P.  Ernst 
and  Mr.  Frank  W.  CotOe  were  on  the  briefs,  for  appellee. 

.  Mb.  Justice  Holmes  delivered  the  opinion  of  the  conn. 

This  is  a  bill  in  equity  brought  by  the  appellee  to  i|e- 
stnin  the  City  of  Ck)vington  from  carrying  out  an  ordt 
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nance  of  July  14,  1913,  that  provides  for  the  grant  of  a 
twenty-year  franchise  for  a  street  railway  over  certain 
streets  to  the  best  bidder.  The  plainti£F  claims  a  right 
by  grant  and  contract  over  the  same  streets,  which  will 
be  interfered  with,  and  sets  up  Article  I,  §  10,  and  the 
Fourteenth  Amendment  of  the  Constitution.  The  de- 
fendant says  that  the  plaintiff's  grant  has  expired,  and 
that  if  it  purports  to  be  perpetual  it  was  beyond  the 
power  of  the  city.  These  are  the  two  propositions  aiigued. 
The  District  Court  granted  the  injunction  as  prayed^ 
and  the  city  appealed. 

We  will  consider  first  the  scope  of  the  ordinances  and 
contract  under  which  the  plaintiff  makes  its  claim.  On 
Januflsy  21,  1870,  Edward  F.  Abbott,  S.  J.  Redgate  and 
their  associates  were  incorporated,  with  perpetual  suc- 
cession, as  the  Covington  and  Cincinnati  Street  Rail- 
way Company,  with  power  to  construct  railways  in  the 
City  of  Covington  along  such  streets  as  the  council 
mi^t  grant  the  right  of  way  to,  and  along  such  roads 
out  of  the  city  as  the  companies  owning  the  roads  might 
cede  the  xight  to  use.  The  company  was  authorised  to 
pu^hase  and  hold  such  routes  and  railway  tracks  as 
might  be  deemed  necessary  for  its  use,  and  to  connect 
with  and  use  the  tracks  of  other  railways  in  the  vicinity 
upon  equitable  terms.  Just  before  their  incorporation, 
on  December  13,  1869,  an  ordinance  was  passed  by  the 
city  granting,  according  to  the  terms  of  a  contract  exe- 
cuted on  December  23,  1869,  to  Abbott  and  Redgate, 
"their  associates,  successors  and  assigos,''  "all  the  right 
and  authority  that  [the  city  had]  the  capacity  to  grant, 
to  construct,  hold  and  operate  a  street  railroad  upon 
I  and  along"  the  streets  named.    The  only  provision  for 

a  termination  of  the  rights  conveyed  was  in  case  of  a 
failure  of  the  grantees  to  keep,  their  covenants.  On  De- 
cember 28,  1874,  an  ordinance  was  passed  extending  the 
time  for  completing  the  work  under  the  Abbott  contract, 
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renewing  the  tenns  of  the  saAie  but  somewhat  changing 
the  route,  and  on  January  28,  1875,  another  authorised 
an  extension  to  a  suspension  bridge  across  the  Ohio.  On 
May  1,  1875,  Abbott  and  his  associates  conveyed  all 
their  rights  under  the  foregomg  ordinances  and  contract 
to  the  corporation  that  th^  had  formed,  and  the  title  of 
the  corporation  was  recognized  by  an  ordinance  of 
June  24,  1875.  On  January  25,  1876,  Abbott  and  others 
were  incorporated  with  perpetual  succession  as  The 
South  Covington  and  Cincinnati  Street  Railway  Com- 
pany, the  appeUee,  with  substantially  the  same  powers 
that  were  granted  to  the  Covington  and  Cmpinnati  Com- 
pany, and  on  December  20,  1876,  the  last-named  corpo- 
ration conv^red  its  rights  to  the  appellee.  The  latter  has 
whatever  ri^ts  were  acquired  by  Abbott,  as  was  recog- 
nized by  an  ordinance  of  October  13, 1881. 

A^  there  is  no  hint  at  any  limitation  of  time  in  tte 
grant  to  Abbott,  and  on  the  other  hand  the  dty  grants 
all  the  right  and  authority  that  it  has  the  capacity  to 
grant,  there  can  be  no  question  that  the  words  taken  by 
themselves  purport  a  grant  in  perpetuity  more  strongly 
than  those  held  to  have  that  effect  in  Oweruibcroy.  Cum- 
berland Telephone  &  Telegraph  Co.,  230  U.  S.  58.  The 
fact  chiefly  relied  upon  to  narrow  their  operation  is  found 
in  the  terms  of  "an  ordinance  prescribing  the  terms  and 
conditions  of  street  passenger  raihx)ads  withm  the  City 
of  Covington"  passed  on  December  15,  1864,  before  tli^ 
dealings  with  Abbott.  By.  §  13  ''  all  contracts  made  under 
the  provisions  of  this  ordinance  shall  be  for  the  term  and 
period  of  twenty-five  years."  It  is  contended  that  this 
by  implioatioii  governs  later  transactions.  But  th^e  is 
little  ground  for  even  an  argument  upon  the  point.  The 
prdinf^ce  is  providing  for  proposals  and  a  contract  with 
the  best  bidder,  concerning  routes  contemplated  by  a 
rival  of  the  Covington  and  Cincmnati,  the  Covington 
Street  Railway  Company  incorporated  on  February  9, 
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1864  (afterwards  boui^t  up  by  the  appellee).  Ttie  con- 
tracts refeired  to  in  §  13  are  primarily  at  least  contracts 
of  those  who  should  acquire  the  franchises  offered,  such 
as  in  fact  were  made.  In.no  sense  is  the  Abbott  contract 
a  contract  under  that  ordinance.  It  was  a  contract  under 
the  ordinance  of  1869,  which  established  its  substance 
and  even  its  form.  The  ordinance  of  1864  did  not  ad- 
dress itself  to  the  construction  or  scope  of  future  ordi- 
nances, but  only  of  certain  contracts  of  which  Abbott's 
was  not  one.  We  regard  the  matter  as  too  plain  to  be 
pursued  into  greater  detail.  This  part  of  our  decision 
covers  all  the  grants  to  Abbott  including  the  right  to  lay 
tracks  to  the  su^ipension  bridge. 

There  were  extensions  of  the  plaintiff's  rights  by  acts 
of  jhe  legislature  of  March  13,  and  April  5,  1878,  in  gen- 
eral terms  that  there  seems  to  be  no  reason  for  supposing 
more  limited  in  time  than  the  original  grant.  See  §  3. 
The  only  part  of  this  branch  of  the  case  needing  further 
discussion  concerns  the  rights  acquired  by  the  plaintiff 
through  the  purchase  of  its  rival's,  the  Covington  Street 
Railway's,  lines.  This  company,  under  the  ordinance  of 
1864  that  we  have  mentioned  got  a  franchise  limited  to 
twenty-five  years,  but  with  jurovisions  that  there  should 
be  a  new  bid  after  that  time  and  that  the  successful  bid- 
der, if  oth^  than  the  Covington  Street  Railway  Com- 
pany, should  purchase  its  property  upon  a  valuation. 
It  did  not  lose  the  value  of  that  property  by  the  ending 
of  its  right  of  use.  On  June  8,  1882,  the  plaintiff,  already 
having  a  general  authority  by  its  charter,  was  authorized 
by  ''an  ordinance  granting  the  right  of  way  over  certain 
streets  .  •  .  to  "the  plaintiff,  to  contract  with  the  Cov- 
ington Street  Railway  Company  for  the  right  of  way  held 
by  the  latter  and  to  occupy  and  use  the  streets  specified 
in  the  contract  of  that  road  with  the  city,  ''subject  to 
the  conditions,  limitations  and  restrictions  contained 
m  the  ordinances  regulating  its  [the  plaintiff's]  right  to 
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the  streets  now  occupied  by  the  said  South  Ck>ymgton 
and  Cincumati  Street  Railway  Company."  This  grant 
was  on  condition  that  the  plaintiff  should  remove  the 
tracks  by  which  it  connected  with  the  suspension  bridge 
under  the  ordinance  of  January  28,  1875,  and  give  up 
its  rights  to  the  same,  which  as  we  have  said  were  rights 
in  fee.  It  got  other  access  to  the  bridge  over  the  Cov- 
ington Street  Railway  line,  but  we  agree  with  the  district 
judge  that  it  is  not  to  be  supposed  that  it  would  give  up 
its  perpetual  right  fpr  a  franchise  having  ei^t  yean  to 
run  over  a  less  convenient  route,  so  far  as  this  part  of 
its  purchase  was  concerned.  We  agree  also  that  the  lan- 
guage of  the  ordinance  conveys  more  than  a  license  to 
purchase  what  the  vendor  had.  The  title  and  the  operar 
tive  words  import  a  grant  and  tJie  reference  to  the  ordi- 
nances regulating  tiie  plaintiff's  right  in  the  streets  adopts 
as  the  measure  tJiese,  not  the  contract  with  the  selling 
road.  The  ordinance  was  followed  by  the  contem- 
plated contract  m  July,  1882.  Some  further  grants 
need  no  special  mention.  We  are  of  opinion  that  the 
plaintiff's  right  in  this  part  of  its  qrstem  also  is  a  rig^t 
in  fee. 

The  question  of  the  power  of  the  city  to  grant  a  pei^ 
petual  franchise  needs  but  few  words.  By  statute  the 
streets  were  ''vested  in  the  city"  and  the  authorities  of 
the  city  were  ^ven  ''exclusive  control  over  the  same"  and 
in  another  section  the  council  was  pven  "exclusive  power 
to  establish  and  regulate  ...  all  fiddewalks,  streets, 
alleys,  lanes,  spaces  and  comn^ons  of  the  city."  Acts 
1849-1850,  c.  237,  §§  2,  19,  p.  239.  No  decision  of  the 
state  cotirt  is  broi^t  to  our  attention  that  calls  for 
any  hesitation  in  following  the  authority  of  Owefuboro 
V.  Cumberland  Telephone  &  Tekgraj^  Co.,  230  U.  S*  68, 
and  pronoimcing  the  autJiority  complete.  Wc^e  v.  Cav- 
ingUm  &  LexingUm  Ra£brOad,  15  B.  Monr.  404.  A 
street  raikoad  is  one  ^f  the  ordinary  incidents  of  a  city 
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street  and  stands  on  a  di£ferent  footing  from  the  steam 
roads  habitually  run  over  separate  rif^ts  of  way.  See 
ako  Act  of  March  13,  1878,  c.  423,  and  Act  of  April  5, 
1878,0.813,  §§1,3. 

Decree  affirmed. 
Mb»  Jusncx  CiiABKs,  dissenting. 

I  have  so  recently  stated  my  reasons  for  not  concur- 
ting  in  opinions  which  seemed  to  me,  by  inference  and 
construction,  to  raise  limited,  into  perpetual,  grants  of 
nghts  in  dty  streets,  that  I  shall  not  repeat  them  here 
{(kotnAoro  v.  Owenshoro  Water  Works  Co.,  243  U.  S. 
IflB,  174;  Northern  Ohio  Traction  &  Light  Co.  v.  Ohio, 
245  U.  S.  574),  but  shall  confine  myself  to  a  brief  state- 
ment of  the  facts  and  conclusions  of  lawC^hich  bad  me 
to  difisent  from  the  court's  opinion  in  this  ease. 

The  opinion  of  the  court  begins  with  the  grant  to 
Abbott,  et  al.,  in  December,  1869,  but  in  my  judgment 
that  grant  cannot  be  correctly  interpreted  without  be- 
ginning five  yeais .  earlier,  in  1864,  with  an  ordinance 
passed  by  the  city,  which  is  general  in  its  terms  and  is 
described  in  the  ncord  of  coimcil  as  ''an  ordinan^  de- 
fining the  obligations  of  any  ccmpany  or  individual  to 
whom  privilege  may  be  granted  to  use  the  stiMts  of  the 
city  for  street  passenger  railroad  pmposes.''  It  is  en- 
titled, ''An  ordinance  prescribing  the  terms  and  condi- 
tions of  street  passenger  raibroads  within  the  City  of 
Covis^^ton."  This  ordinance  contained  these  provisions: 
"This  ordinance  shall  continue  and  be  in  force  from  and 
after  its  passage.  All  contracts  under  the  provisions  of 
this  onfinance  shall  be  for  the  term  and  period  of  twenty- 
five  yean.''  And  so  far  as  the  record  shows  it  has  never 
been  repealed. 

Pursuant  to  the  terms  of  this  general  ordinance,  a  con- 
tract was  entered  into  as  of  March  9,  1865,  with  the  Cov- 
ington Street  Railway  Company,  giving  it  the  right  to 
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operate  a  street  railiray  on  designated  streetSi  again  "for 
a  period  of  twenty-five  years  from  its  date." 

More  than  four  years  later,  on  May  13,  1869,  Abbott 
and  others  made  an  application  to  the  coimcil  for  a  fran- 
chise and  the  company  holding  the  pior  grant,  which 
was  then  operating  a  railway,  protested  against  the  mak- 
ing of  a  grant  to  Abbott,  and  warned  the  city  that  it 
claimed  the  right  to  operate  on  all  its  streets  and  that 
another  grant  could  not  lawfully  be  made. 

But  at  the  meeting  at  which  this  protest  was  filed, 
without  any  special  authority  from  the  legislature,  this 
grant  was  made  to  Abbott.  It  is  from  the  language  of 
this  grant  that  the  court  derives  a  perpetual  franchise, 
and  it  reads: 

"Be  it  ordained  by  the  City  Coimcil  of  Covington 
that  all  the  authority  and  right  that  the  City  of  Cov- 
ington has  the  capacity  to,  be  and  the  same  is  hereby 
granted  to  E.  F.  Abbott  [et  ol.]  .  .  .  to  construct, 
hold  and  operate  a  street  railroad,"  upon  designated 
streets. 

I  cannot  bring  myself  to  think  that  this  is  the  lan- 
l^uage  men  would  use  who  were  intending  to  grant  per- 
petual rights  in  city  streets,  but  rather  it  seems  to  be  the 
cautious  describing  of  what  the  councilmen  thought  a 
doubtful  right  \mder  a  doubtful  remnant  of  authority, 
remaining  after  the  grant  to  the  other  company  whidi 
was  threatening  litigation  if  this  furtiber  grant  were  made, 
and  that  they  thought  it  subject  to  the  limitation  of 
twenty-five  years  in  the  general  ordinance  of  1864.  And 
be  it  noted  that  this  grant,  made  without  special  ituthoiv 
ity  from  the  legislature,  is  dated'  December  13,,  1869; 
that  the  Covington  &  Cincinnati  Street  Railway  Com- 
pany, the  predecessor  of  the  appellee,  was  ^not  chartered 
for  more  than  a  year  after  the  date  of  this  grant  to 
Abbott,  from  which  all  the  r^^ts  of  the  appellee  are 
clain^ed  to  flow;  and  that  it  did  not  acquire  the  grant 
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until  1875  in  which  year  the  first  construction  work  was 
done  under  it. 

Some  twenty  years  after  the  grant  to  Abbott  the  City 
of  Covington  granted,  this  time  to  the  Cincinnati,  Cov- 
ington &  Rosedale  Company,  a  franchise  which  was  ex- 
pressly limited  to  fifty  years  and  which,  recognizing  that 
the  general  ordinance  of  December  15,  1864,  was  still 
efiFective,  required  that  the  grantee  should  conform  to 
all  the  requirements  of  that  ordinance  ''except  in  so  far 
as  the  same  has  been  repealed.'' 

In  the  street  raibroad  case  of  LouimlJe  City  Ry.  Co.  v. 
City  of  LauisviUe,  8  Bush,  415,  the  Court  of  Appeals  of 
Kentucky,  construing  the  charter  of  the  City  of  Louis- 
ville, granting  jurisdiction  over  streets,  in  scope,  not  less 
than  that  granted  by  the  Covington  charter,  declared: 
''Under  the  general  legislative  power  of  the  municipal 
government  to  control  and  regulate  the  use  of  the  streets 
of  the  city,  it  could  not  grant  to  any  person  or  corpora- 
tion the  right  to  lay  down  a  railway  in  a  street.  .  «  • 
The  right  of  the  general  coimcil  to  contract  with  the  rail- 
way company  grows  ovi  of  the  special  acta  of  the  legiskh 
tvre  heretofore  quoted." 

Whether  this  statement  was  necessary  to  the  decision 
of  the  case  then  under  consideration  or  not,  in  the  fol- 
lowing year  it  was  paraphrased  and  adopted  in  a  Coving- 
ton  Street  Railway  Co^  case  [CovingUm  Street  Ry,  Co,  v. 
Catnngton]  9  Bus^,  J27,  and,  almost  twenty  years  after 
that,  it  was  agsin  approved  in  a  Covington,  case,  [Bate- 
man  v.  Covington]  90  Kentucky,  390. 

Thus,  during  the  entire  period  covered  by  the  grants 
here  involved,  it  was  the  law  of  the  State,  as  it&  highest 
cour^4  understood  and  announced  it,  that  the  City  of 
Covington  did  not  have,  under  its  chai*ter,  power  to  make 
>a  street  railway  grant,  without  special  authority  so  to  do 
from  the  legislalure. 

That  this  was  also  the  opinion  of  the  legislature  of  th^ 
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State  and  of  that  part  of  the  bar  of  the  State  ooncemed 
with  the  grants  h^e  involved  is  concluflively  shown  by 
the  fact  that  in  the  charter  of  every  one  of  the  three  street 
railway  companies  ooncemed  h»ein  theie  is  a  special 
grant  of  power  to  the  CUy  of  CovingUm  to  make  the  con* 
templated  contract  for  the  use  of  its  streets  for  street  rail* 
way  purposes. 

This  obscurely  worded  grant,  thus  made  to  Abbott 
without  special  legislative  authority,  is  not  helped  out  by 
subsequent  recognition  by  the  city,  for  we  find  the  parties, 
almost  from  the  beginning  of  its  term,  dealing  with  each 
other  constantly  at  arm's  length,  the  city  claiming  that  the 
grant  was,  at  most,  limited  to  twenty-five  years,  and  the 
B^ihiajr  Company  claiming  it  to  be  perpetual. 

For  inatance,  as  early  as  1887,  when  the  ri^^t  to  use 
electric  power  was  granted,  a  typical  provision  was  in- 
serted in  the  ordinance,  accepted  in  writing  by  the  com- 
pany, ''that  nothing  in  this  ordinance  shall  be  construed 
to,  nw  shall  it  give  to,  siud  railway  any  further  or  longer 
time  than  it  now  has  to  operate  its  lines." 

Again,  in  1892,  for  a  reduction  of  fare  and  other  con- 
oderations  the  city  agrees  ''for  the  period  of  twenty  years 
after  the  date  of  the  acceptance  of  this  ordinance"  not 
to  offer  for  sale  any  of  the  rights  or  franchises  of  the  ap- 
peUee  in  the  said  streets;  and  it  was  not  until  after  the 
expiration  of  this  period  that  the  proposition  to  grant  a 
new  franchise  was  made,  which  the  decision  of  the  court 
permanently  enjoins. 

This  is  sufficient  of  detail  to  indicate  why  I  am  of  opin- 
ion that  the  meager  and  equivocal  grant  of  1869  should 
not  be  regarded  as  helped  out  by  the  subsequent  dealings 
of  the  assignees  of  it  with  the  city. 

Under  the  circumstances  thus  presented,  with  limited 
franchises  granted  before  and  after  this  grant  to  individ- 
uals, but  never  one  unlimited  in  tenns,  with  the  city 
ccmtending  always  that  this  franchise  was  for  twenty- 
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five  years  only,  and  with  the  courts,  legislature  and  bar 
of  the  State  united  in  thinking  that  there  was  no  power 
in  the  municipality  to  make  even  a  limited  street  rail- 
road grant  without  special  legislative  warrant,  I  cannot 
bring  myself  to  consent'  to  construe,  as  the  coinrt  does, 
an  obscurely  worded  clause  of  a  single  sentence,  found 
in  a  grant  to  individuals,  of  the  right  to  construct  an 
insignificant  horse  railroad,  which  the  son  of  the  grantee 
in  an  affidavit  alleges  required  an  expenditure  of  only 
$48,000,  so  as  to  impose  upon  the  municipality  ''the 
unspeakable  burden"  of  a  perpetual  franchise  to  oper- 
ate street  railroads  in  its  streets. 

FuDy  realizing  the  futility,  for  the  pi^esent,  of  dissent- 
ing from  what  seems  to  me  to  be  an  imf ortunate  exten- 
sion of  the  doctrine  of  the  Owemhoro  Case^  230  U.  S.  58, 
I  deem  it  my  duty  to  record  my  dissent,  with  the  hope 
far  a  return  to  the  sound,  but  now  seemingly  neglected, 
doctrine  of  Blair  v.  Chicago,  201  U.  S.  400,  463,  declaring 
that  a  corporation  which  would  successfully  assert  a  pri- 
vate right  in  a  public  street  must  come  prepared  to  show 
that  it  has  been  conferred  ''m  plain  terms/'  'Hn  express 
terms*'  and  that  any  ambiguity  in  the  terms  of  the  grant 
must  be  resolved  in  favor  of  the  public  and  against  the 
corporation  ^'which  can  claim  nothing  which  is  not  clearly 
given.'*  The  reason  given  by  the  court  for  this  rule  is, 
that  ''grants  of  this  character  are  usually  prepared  by 
those  interested  in  them,"  and  that  "it  serves  to  defeat 
any  purpose  concealed  b}'^  the  skillful  use  of  terms,  to 
accomplish  sometU^ig  not  apparent  on  the  face  of  the 
act."  This  is  declared  to  be  "sound  doctrine  which 
should  be  vigilantly  observed  and  enforced." 

Believing  that  the  application  of  this  wise  rule  to  the 
decree  before  us  must  result  in  its  reversal,  I  dissent  from 
the  opinion  of  the  comrt. 

Mr.  Justice  Brandeis  concurs  in  this  dissent. 
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INTjaiNATIONAL  &  GREAT  NORTHERN  RAIL- 
WAY COMPANY  ET  AL.  v.  ANDERSON  COUNTY 
ET  AL. 

ERROR  TO  THB  COURT  OF  CIVIL  APPBAI^,  SIXTH  BUFBSUB 
JUDICIAL  DISTRICT,  OF  THB  STATE  OF  TBXASi 

'  No.  243.    Aigiwd  March  26^  28,  1918.— Decided  April  Iff,  1918. 

YTiih  respect  to  a  railioad  within  its  territory,  a  state  court  has  juris- 
diction to  decide  whether  the  owner  is  under  a  public  duty  to  main- 
tain the  offices  and  shops  at  a  particular  place,  even  thou^  it  were 
assumed,  as  a  rule  of  decision,  thaf  a  foreclosure  and  confirmed  sale 
in  it  federal  court  conferred  immunity  from  tiie  obligation  which  that 
court  alone  could  withdraw. 

Foreclosure  and  sale  of  a  railroad  in  a  federal  court  will  not  relieve  the 
purchaser  from  a  contractual  or  statutory  duty,  which  rested  on  its 
predecessors  under  the  state  law,  to  maintam  offices  and  shops  at  a 
particular  place,  if  the  state  hw  holds  the  obligation  faidelible  by 
fbrecloBure. 

^e  prohibition  against  removal  of  offices  and  shops  located  by  con- 
tract within  a  county  in  conaderation  of  county  bond  aid  extends, 
under  the  Texas  Office-Shops  Act  of  1889,  to  the  successor  by  mort- 
gage foreclosure  of  the  oontraetang  railroad. 

In  its  provision  that  offices  and  shops  diall  be  at  the  place  named  in 
the  charter,  and  if  no  certain  place  is  there  named  then  at  such  place 
as  the  company  shall  have  contracted  to  locate  them,etc.,  this  statute 
does  not  intend  that  a  valid  contract  for  location  may  be  evaded  by 
a  purchaong  company  by  naming  another  place  in  its  charter  filed 
under  a  general  law. 

jSemMe,  that  a  contract  tomaintdn  the  offices  and  shops  of  a  railroad 
at  a  particular  place  survives  mortgage  foreclosure  and  sale  of  the 
rulroad  where  the  purchaser  succeeds  to  the  mortgagor's  franchise 
to  be  a  corporation. 

iSemMe,  that,  generally  speaking,  a  state  legislature,  dealing  with  a 
local  nulroad  corporation,  has  power  to  fix  the  place  of  its  domicile 
and  principal  offices. 

A  corporation,  organised  under  general  laws  expresdy  dedaiing  that 
charters  thereunder  ehould  be  subject  to  provisions  and  limitationB 
imposed  by  law,  while  another  act  prohibited  changing  locations  of 
railroad  office  and  shops  in  certain  cases,  purchased  a  railroad  under 
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prooeedinj^  foreclosing  a  mortgage.  Held,  that  whether  6r  not 
the  prohibition  would  have  been  constitutional  as  applied  to  the 
company's  predecessors,  it  was  a  condition  of  its  incorporation  of 
which  it  could  not  comphun. 

In  so  far  as  it  depends  upon  the  testimony,  the  verdict  of  a  juiy,  upon 
an  issue  requested  by  the  compbdning  party,  finding  that  a  state 
regulation  as  to  location  of  railway  offices  and  shops  does  not  burden 
intaistate  commerce^  will  be  accepted. 

Held,  that  the  burden,  if  any,  in  this  case,  upon  interstate  commerce, 
due  to  a  state  law  forbidding  change  of  location  of  a  railway's  offices 
and  shops,  is  indirect,  and  that  the  state  power  was  not  exceeded. 

A  decree  of  injunction  which  properly  will  be  operative  until  the  law 
is  changed  may  properly  be  expressed  as  perpetual. 

174  S.  W.  Rep.  305,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  H.  M.  Garwood  and  Mr.  Samuel  B.  Dahney,  with 
whom  Mr.  F.  A.  WiUiamSf  Mr.  N.  A.  Stedman  and  Mr. 
Frank  Andrews  were  on  the  briefs,  for  plaintiffs  in  error: 

The  Ciif^uit  Court  for  the  Northern  District  of  Texas 
had  exclusive  jurisdiction,  reserved  in  the  foreclosure  de- 
cree of  May,  1910,  under  which  the  iHX)perties  were  sold 
out,  and  the  state  court  had  no  jurisdiction. 

This  litigation  is  in  conflict  with  the  right,  title,  priv- 
il^es  and  inunjmuties  protected  by  the  decrees  of  the 
Circuit  Court  for  the  Western  District  of  Texas  entered 
on  foreclosures  of  four  mortgages  in  1879,  and  by  the 
decree  of  the  Circuit  Court  for  the  Nortiiem  District  of 
Texas,  entered  on  foreclosure  in  May,  1910. 

The  state  court  had  no  power  in  this  collateral  proceed- 
ing to  declare  the  three  decrees  of  1879  not  to  be  bona 
fide,  and  to  be  fraudulent. 

The  mortgage  of  the  International  &  Great  Northern 
RaihxMui  Company  of  1881  was  foreclosed  in  1910,  and 
included  all  charter  rights,  and  on  foreclosure  sale  all  the 
properties  were  bought  in  and  transferred  to  the  Inter- 
national &  Great  Northern  Railway  Company,  chartered 
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in  1911.  Taerefore,  the  Office-Shops  Act  of  1889|  here 
relied  on  as  giving  security  for  the  alleged  contracts  of 
1872-1875,  could  not  secure  and  enlarge  those  contracts 
without  violating  the  obligation  of  the  mortgage  contract 
of  1881;  which  it  is  submitted  has  been  violated  by  the 
decree  here  under  review,  contrary  to  that  provision  of 
the  Constitution  prohibiting  any  State  from  passing  a 
law  violating  the  obligation  of  a  contract. 
.  The  Office-Shops  Act  of  1889,  as  construed  and  herein 
enforced,  ccmfficts  with  the  contract  clause  also  because 
the  purely  personal  alleged  contracts  of  1872-1875  sued 
on  are  extended  and  secured,  and  their  obligatiooschangiBd, 
by  that  statute. 

The  Office-Shops  Act,  as  construed  and  enforced  herein, 
cannot  be  justified  as  a  legitimate  ticercise  of  the  police 
power  of  the  State. 

Under  the  law  existing  in  1879,  and  anterior  to  that 
time,  and  at  the  time  of  the  foreclosure  dl  the  mortgages 
in  1879  and  the  selling  out  of  the  property  thereunder, 
not  only  tangibles  were  sold,  but  also  there  were  mort- 
gaged, foreclosed  and  sold  all  of  the  charters  of  the  Inter- 
national &  Great  Northern  Railroad  Company,  whereby 
the  alleged  contracts  herein  sued  on  alleged  to  have  been 
created  in  1872-1875  (then  personal,  and  personal  at  the 
time  of  the  foreclosure  of  1879),  were  by  the  foreclosures 
and  sales  eliminated  as  against  the  new  railroad,  and  could 
not  by  the  Act  of  1889  be  extended  and  secured  against 
the  properties  of  the  railroad  without  violation  of  the  ob- 
ligations of  the  foreclosed  mortgage  contracts,  and  with- 
out denial  of  the  rights,  titles,  privileges  and  immunities 
secured  by  the  decrees  of  the  United  States  court,  and 
after  the  Lapse  of  35  years  those  decrees  could  not,  in  the 
state  court,  be  declared  fraudulent,  even  if  there  had  been 
evidence  of  fraud. 

The  Act  of  1889,  as  herein  construed,  to  extend  and  to 
secure  as  extended  the  alleged  contracts  of  1872-1875, 
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by  a  perpetual  Uen  and  servitude,  deprivee  plaintiff  in 
eiTor  {A  its  property  without  due  process  of  law,  contrary 
to  the  Fourteenth  Amendment;  and  in  attempting  to  com- 
pel plaintiff  in  error  (an  interstate  carrier)  to  forever  main- 
tain its  machine  shops,  roundhouses  and  general  offices  at 
Palestine,  places  a  burden  upon  interstate  commerce,  in 
violation  of  par.  4,  §  8,  Art.  1,  of  the  Constitution. 

Mr.  F.  D.  MeKenney  and  Mr.  Thomas  B.  Greenwood^ 
witii  whom  Mr.  A.  0.  Greenwood,  Mr.  W.  C.  CampbeU 
and  Mr.  Jno.  C.  Box  were  on  the  briefs,  for  defendants  in 
enror: 

This  suit  was  not  withm  any  reservations  of  exclusive 
jurisdiction  in  the  decree  of  foreclosure,  because  it  in- 
volved merely  the  enforcement  of  a  continuing  statutory 
duty  of  plaintiff  in  error. 

Tlie  Circuit  Court  for  the  Northern  District  of  Texas 
completely  diacharged  the  railroad  and  franchises  of  the 
sQJd-out  company  from  its  possession,  custody  and  con- 
trol, actual  and  constructive,  prior  to  the  institution  of 
this  suit. 

The  Office-^ops  Act  came  within  the  police  power  of 
the  State  as  a  valid  regulation,  for  the  promotion  of  the 
public  interest,  of  franchises  granted  by  the  State  for  the 
operation  of  railroads,  and  it  must  be  obeyed  by  {daintiff 
in  error  both  as  the  purchaser  of  a  railroad  and  its  fran- 
chises, under  foreclosure  of  a  mortgage  antedating  the 
statute,  and  as  a  corporation  organized  under  a  law  which 
expressly  imposed  upon  it  obedience  to  the  statute. 

The  Court  of  Civil  Appeals  having  determined  as  a 
pure  questioiQ  of  fact,  not  open  to  review  here,  that  the 
properties  and  franchises  of  the  International  &  Great 
Northern  Bailroad  Company  were  sold  in  1879  to  mere 
trustees  for  the  debtor  corporation,  such  sale  could  not 
discharge  the  personal  obligation  of  the  locative  contracts, 
and  in  no  event  could  such  sale  affect  the  statutory  pro- 
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hibition  agaiiist  changing  the  general  offices  and  shope  from 
Palestine. 

The  statute  is  not  void  as  a  direct  regulation  of  inter- 
state commerce. 

The  record  presents  no  substantial  federal  questi<m  for 
decision  by  this  court,  and  the  concurring  judgments  of 
the  state  courts  are  rested  upon  nonfederal  grounds  broad 
enough  to  sustain  them.  The  entire  matter  is  one  of 
purely  local  concern,  dependent  for  solution  upon  the 
construction  and  application  of  etote  laws. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  the  defendants  in  error  to 
prevent  the  Raihoad  Company,  plaintiff  in  error,  from 
moving  its  machine  shops,  roundhouses,  and  general 
offices  from  the  City  of  Palestme  and  from  maintaining 
any  of  them  elsewhere.  An  injunction  was  iaaued  as 
prayed;  the  judgment  was  affirmed  l^  the  Court  of  Civil 
Appeals,  174  S.  W.  Rep.  305,  in  accordance  with  intimar 
tions  of  the  Supreme  Court  of  Texas  at  an  earlier  stage, 
106  Te3Ut8,  60,  and  an  applic&tion  to  the  latter  Court  for 
a  writ  of  error  was  refused.  The  case' is  brought  here 
upon  voluminous  assignments  of  eiror  which  may  be 
summed  up  in  the  propositions  that  the  state  court  was 
without  jurisdiction  because  of  certain  foreclosures  in 
the  Courts  of  the  United  States,  that  the  judgment  di&- 
r^arded  rights  secured  by  the  decrees  of  those  Courts, 
and  that  it  gave  effect  to  a  statute  which  to  applied  bur- 
dened interstate  commerce,  impaired  the  obligation  of 
contracts,  etc.,  and  was  contrary  to  Article  I,  §§  8  and  10, 
and  to  the  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States. 

The  facts  begin  with  the  predecessors  of  the  plaintiffs 
in  error.  The  Houston  and  Great  Northern  Railroad 
Company,  a  local  road,  was  chartered  by  a  special  Act 
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on  October  26, 1866.  About  MiBxch  15, 1872,  it  contracted 
with  the  citizens  of  Paleatine  in  the  County  of  Andetaon 
in  consideration  of  the  issue  of  bonds  by  the  county  to 
maintain  its  general  offices^  machine  shops  and  round- 
houses at  that  place*    The  International  Raihoad  Ccnn- 
ptany  was  chartered  in  like  manner  on  August  5,  1870. 
In  1872  the  two  companies  agreed  to  consolidate  and  this 
agreement  was  ratified  by  the  stockholders  of  each  in 
1873.    A  special  Act  of  April  24,  1874,  authorized  the 
consolidated  company,  known  as  the  International  and 
Great  Northern  Railroad  Company,  to  issue  bonds  se- 
cured by  mortgage  and  provided  that  all  acts  theretofore 
done  in  the  name  of  either  of  the  companies  should  be 
of  the  same  binding  effect  upon  the  new  one  that  they 
were  upon  the  old.    In  1875  the  new  company  in  consid- 
eration of  the  erection  of  houses  for  its  employees  re- 
newed  the  contract  of  the  Houston  &  Great  Northern 
and  at  about  the  same  time  it  resolved  that  its  general 
offices  should  be  removed  to  Palestine.   We  see  no  reason 
for  reopening  the  findings  below  that  the  alleged  contracts 
were  made.    The  offices  were  removed  and  there  they 
remained,  subject  to  some  immaterial  interruption,  imtil 
1911.   The  machine  shops  and  roundhouses  are  still  there. 
Each  of  the  two  constituent  companies  had.  executed 
mortgages  before  the  date  of  the  original  agreement  of 
the  Houston  &  Great  Northern  and  each  executed  an- 
other before  the  contract  of  the  consolidated  company 
in  1875.    These  mortgages  were  all  foreclosed  in  1879 
and  the  property  conveyed  to  a  corporation,  still  called 
the  International  &  Great  Northern  Railroad  Company, 
by  a  deed  that  conveyed  all  the  franchises  and  chartered 
powers  of  the  original  roads.    The  foreclosure  i^  one  fact 
relied  upon  for  the  defence. 

The  purchasing  company  in  its  tum  executed  mort- 
gages, one  of  which,  including,  like  the  earUer  ones  that 
we  have  mentioned,  the  franchise  to  be  a.  corporation. 
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dated  in  1881|  is  the  source  of  the  plainti£f  in  error's  title, 
by  a  foreclosure  in  1910-1911.  Before  this  last  fore- 
closure took  place  two  statutes  were  enacted  in  Texas 
that  are  important.  The  first,  known  as  the  Office-Shops 
Act,  approved  March  27,  1889,  c.  106;  Rev.  Civil  Stats. 
1911,  §  6423,  provided  that  every  railroad  company  duuv 
tered  by  the  State  or  owning  or  operating  a  line  within 
the  State  should  permanently  maintain  its  general  offices 
at  the  place  named  in  its  charter,  and  if  no  certain  place 
were  named  there,  at  such  place  as  it  should  have  con- 
tracted to  locate  them,  otherwise  at  such  place  as  it 
should  designate;  also  that  it  should  maintain  its  mar 
chine  shops  and  roundhouses  at  the  place  where  it  had 
contracted  to  keep  them,  and  that  if  the  offices,  shpps 
or  roundhouses  were  located  on  the  line  of  a  raiboad  in  a 
county  that  had  aided  such  railroad  l^  an  issue  of  bonds 
in  consideration  of  the  location  being  made,  then  such 
location  should  not  be  changed;  ''and  this  shall  apply  as 
well  to  a  railroad  that  may  have  been  consolidated  witii 
another  as  to  those  which  have  maintained  their  orif^nal 
organization.''  A  violation  of  the  act  entails  forfeituie 
of  the  charter,  with  a  penalty  of  $6,000  a  day  for  every 
day  of  violation.  Rev.  Stats.,  §  6426.  An  act  approved 
two  days  later,  March  29,  1889,  with  provisos  that  no 
rights  should  be  acquired  inoonsistent  with  the  pieseni 
constitution,  that  the  main  track  cmce  constructed  and 
operated  should  not  be  removed,  &c.,  authorised  pur^ 
chasers  of  sold-out  railroads  to  fosrm  a  new  corpcMration, 
whereas  previously  the  purchaser  had  continued  the 
franchises  of  the  old  under  the  anpnal  grant.  A  law  of 
September  1,  1910,  c.  4,  further  emphasised  the  change 
of  policy  by  excluding  a  succession  to  the  old  charter  un- 
less coupled  with  an  acceptance  of  dertain  liabilities,  and 
providing  that  the  charter  should  pass  subject  to  the 
provisions  and  limitati(»is  imposed  and  to  be  imposed 
by  law.    Rev.  Stats.,  §  6625. 
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The  mortgage  of  1881  last  mentioned  was  foreclosed  by 
proceedings  in  the  Circuit  Court  of  the  United  States. 
A  decree  of  May  10,  1910,  while  reserving  jiurisdiction 
of  the  property,  ordered  a  sale,  which,  after  postpone- 
ments, took  place  on  Jime  13,  1911,  and  was  confirmed 
the  next  day.  On  September  25,  1911,  the  railroad  and 
franchises  were  finally  discharged  from  the  possession 
and  control  of  the  receiver  and  the  Court.  Before  that 
date  the  plaintiff  in  error  was  incorporated  under  the 
Act  of  1889  and  general  laws  and  took  the  conveyances 
under  the  foreclosure  decree.  T^thin  the  time  allowed 
it  had  filed  in  Court  a  repudiation  of  any  agreement  on 
the  part  of  any  of  its  predecessors  to  maintain  their  offices 
and  shops  at  Palestine,  and  later  gave  notice  to  that  effect 
to  officials  of  Anderson  Coimty  and  Palestine.  The  ar- 
ticles of  incorporation  fixed  tiie  place  for  the  general 
offices  as  Houston. 

The  railway  company  denies  the  jiuisdiction  of  the 
state  coiut  and  sets  up  that  the  court  of  the  last  fore- 
closure is  the  only  proper  forum.  But  a  decree  of  fore- 
closure does  not  render  the  piu*chaser  and  property 
foreclosed  sacrosanct.  The  Circuit  Court  had  finished 
the  case  and  had  given  up  possession  and  control  before 
this  suit  was  brought.  Shields  v.  Coleman,  157  U.  S. 
168,  178,  179.  Wabash  R.  R.  Co.  v.  AdeUbert  College, 
208  U.  S.  38,  55.  Even  if  it  were  true  that  the  foreclosure 
sale  and  order  carried  an  immimity  from  the  present  de- 
mand that  the  railway  was  entitled  to  set  up,  in  the  ab- 
sence of  action  on  the  part  of  the  Court  of  the  United 
States,  it  would  not  take  away  the  power  of  the  state 
court  to  decide  as  to  the  existence  of  an  alleged  public 
duty  on  the  part  of  a  railroad  within  the  territory  where 
the  court  sat.    Rxcaud  v.  Ameiican  Metal  Co.,  ante,  304. 

But  the  foreclosures  did  not  have  the  supposed  effect. 
They  no  more  removed  all  human  restrictions  than  they 
excluded  the  authority  of  ordinary  courts.     Suppose 
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that  a  specif  act  incorporating  the  mortgagor  had  pro- 
vided in  terms  evidently  int^uied  to  reach  beyond 
foreclosure  that  the  general  offices  were  to  remain  for- 
ever at  Palestine,  it  hardly  would  be  argued,  anJ  cer- 
tainly would  not  be  argued  here  or  in  Texas  with  success, 
that  the  requirement  could  be  touched  by  a  decree.  But 
if  the  law  made  that  requirement,  it  hardly  matters 
whether  the  restriction  was  imposed  by  charter  or  other- 
wise or  whether  the  remote  reason  for  it  was  a  contract 
or  a  general  notion  of  public  policy.  The  state  courts 
hold  that  when  the  law  on  any  ground  fixes  the  place  of 
the  offices  and  shops  the  obligation  is  indelible  by  fore- 
closure. We  see  no  reason  why  their  decision  should  not 
prevail. 

It  is  contended  that  the  Office-Shops  Act  of  1889 
does  not  touch  the  plaintiff  in  error  by  its  terms  and  that 
if  it  be  construed  to  do  so  it  is  imconstitutional.  On  the 
construction  of  the  act  it  seems  to  us  that  there  can  be 
no  doubt.  It  is  true  that  the  provision  requiring  the 
general  offices  to  be  maintained  at  the  place  where  the 
railroad  had  contracted  to  keep  them  is  conditioned 
on  no  place  being  named  in  the  charter,  but  of  course 
this  does  not  mean  that  articles  framed  imder  a  general 
law  can  get  rid  of  contracts  that  otherwise  would  bind, 
and  in  our  opinion  it  is  equally  plain  that  no  distinction 
was  intended  between  the  contract  by  the  present  road 
and  one  by  its  predecessor,  if  the  office,  and  shops  ''are 
located  on  the  line  of  a  railroad  in  a  county  which  has 
aided  said  railroad  by  an  issue  of  bonds  in  consideration 
of  such  location  being  made.''  ''Then,"  the  statute  says, 
"said  location  shall  not  be  changed."  The  construction 
of  the  act  by  the  state  court  is  beyond  criticism  upon 
this  point. 

It  is  said  that  the  act  so  construed  would  infringe  the 
constitutional  rights  of  the  parties  to  the  mortgage  of 
1881,  which  the  plaintiff  in  error  took  by  foreclosure. 
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But  it  wiU  be  remembered  that  the  mortgagor  imder 
the  law  then  in  force  merely  had  succeeded  to  the  prig- 
inal  contractors,  freed  from  their  imseciired  debts,  no 
doubt,  but,  it  well  might  be  held,  not  freed  from  the 
obligatrn  in  question.    Also  it  was  found  by  the  Coiuts 
below  that  the  sale  imder  which  the  mortgagor  took  in 
1879  was  not  a  bona  fide  sale,  and  so  was  not  a  sale  that 
put  the  purchaser  in  a  position  other  than  that  of  mort- 
gagor.   Apart  from  these  considerations  we  diould  be 
slow  to  sa](  that  it  was  not  within  the  pow^  of  a  state 
legislature  dealing  with  a  corporation  of  the  State  to  fix 
the  place  of  its  domicile  and  principal  offices,  in  the  ab- 
sence of  other  facts  than  those  appearing  in  this  case. 
But  furthermore  when  the  Office-Shops  Act  was  on  the 
statute  book  the  plaintiff  in  error  took  out  a  charter  under 
general  laws  that  expressly  subjected  it  to  the  limita- 
tions imposed  by  law.    It  is-  said  thai  this  does  not  make 
the  plaintiff  in  error  adopt  an  otherwise  imconstitutional 
statute.   But  even  if,  contrary  to  what  we  have  intimated, 
the  act  could  not  otherwise  have  affected  those  particu- 
lar corporations,  it  was  a  law  upon  the  statute  books 
and  was  far  from  a  mere  nullity,  and  if  it  was  made 
a  condition  of  incorporation  that  this  restriction  should 
be  accepted,  the  plaintiff  in  error  cannot  complain.    In- 
teratate  Consolidated  Street  Ry.  Co.  v.  MaaaachuaettSi  207 
U.  S.  79.    We  agree  with  the  state  courts  that  the  condi- 
tion was  imposed. 

The  acceptance  of  the  chajrter  by  the  plaintiff  in  error 
disposed  of  every  constitutional  objection  but  one.  It 
is  said  that  the  restriction  imposes  a  burden  upon  com- 
merce among  the  States,  since  the  road  concerned  has 
expanded  and  now  is  largely  engaged  in  such  commerce. 
The  jury  found  that  it  imposed  no  such  burden,  upon 
an  issue  subniitted  to  them  in  accordance  with  the  de- 
sire of  the  plaintiff  in  error,  although  not  in  the  form 
that  it  desired.    So  far  as  the  question  depended  upon 
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the  testimony  adduced  the  verdict  must  be  acoeptedi 
and  although  no  doubt  there  might  be  cases  in  which 
this  Court  would  pronounce  for  itself ,  iireepective  of 
testimony,  whether  a  burden  was  imposed,  we  are  not 
prepared  to  say  that  in  this  mstance  the  State  has  trans- 
cended its  powers.  The  burden  if  any  is  indirect.  Some 
complaint  is  made  of  the  form  of  the  judgment,  as  pur- 
porting to  be  perpetual.  But  the  word  perpetual  adds 
nothing  to  a  requirement  that  the  office  and  shops  should 
be  maintained  ia  Palestine.  The  requirement  is  perpet- 
ual until  .the  law  is  changed.  When  and  how  it  may  be 
changed  is  not  before  us  now.  Other  objections  are 
urged  and  oth«r  details  are  adverted  to  in  the  very  lengthy 
printed  arguments,  besides  those  with  which  we  have 
dealt,  but  we  deem  it  unnecessaiy  to^^  farther.  Upon 
the  whole  case  we  are  of  opinion  that  the  judgment  be- 
low should  be  afiSrmed. 


GREAT  NORTHERN  RAILWAY  COMPANY  ET  AL. 
v.  STATE  OF  MINNESOTA  EX  REL.  VILLAGE  OF 
CLARA  CITY. 

EBBOB  TO  THE  SUPBBMB  COXmT  OW  THB  STATE  OW 
MINNESOTA. 

No.  1S6.    Submitted  March  12, 191S.— Oeeided  April  15, 1918. 

Railroad  companies  may  be  required,  under  the  state  police  power,  at 
their  own  expense,  to  make  streets  and  highways  crossed  by  thdr 
tracks  reasonably  safe  and  convenient  for  public  use. 

Upon  this  principle,  where  a  village  street  with  busmeas  houaeson 
both  sides  was  intersected  by  a  railroad  ri^t  of  way  of  idiiefa  the 
central  portion  only  was  occupied  by  roadbed  and  trades  and  was 
sufficiently  planked  for  crossmg  purposes,  hM,  that,  a  requiremoit 


Digitized  by  VjOOQIC 


GREAT  NORTHERN  RY.  CO.  v.  CLARA  CITY.    436 

434.  Opinion  of  the  Court 

(under  Minnesota  Laws,  1913,  c.  78,  f  1)  that  a  sidewalk  be  built  to 
extend  the  street  sidewalk  across  the  right  of  way  on  either  side  of 
the  planking,  along  one  side  of  the  street  where  people  must  fre- 
quently cross,  could  not  be  regarded  as  an  arbitrary  or  unreasonable 
requirement  depriving  of  due  process  or  denying  the  equal  protection 
of  the  laws. 
132  Minnesota,  474,  affim^ed. 

The  case  18  stated  in  the  opinion. 

Mr.  E.  C.  Ldndley,  Mr.  M.  L.  Countryman  and  Mr. 
Thamaa  R.  Benton  for  plaintiffs  in  error* 

Mr.  C.  A.  FameB  anU  Mr.  Alfred  K.  Fames  for  defend- 
ant in  error. 

Mb.  Justice  Day  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  compel  the  railroad  com- 
panies to  build  a  sidewalk  on  the  south  side  of  Bunde 
Street  in  the  village  of  Clara  City,  Minnesota,  where 
the  right  of  way  of  the  railroad  companies  crosses  that 
street.  The  right  of  way  of  the  companies  is  of  the  width 
of  300  feet  at  the  place  where  Bunde  Street  crosses  the 
same.  At  or  near  the  center  of  this  right  of  way  the 
companies  have  constructed  three  railroad  tracks.  There 
are  business  houses  \xpon  both  sides  of  the  right  of  way, 
and  it  becomes  necessary  for  people  to  cross  the  same 
frequently. 

The  case  was  decided  in  the  lower  court  in  Minnesota 
upon  demiurer  to  the  petition  in  mandamus,  and  the 
record  contiuns  this  statement: 

'^For  the  purpose  of  the  demurrer  it  was  admitted  by 
relator  that  that  part  of  the  street  in  question  which  is 
occupied  by  the  roadbed  or  tracks  of  the  respondents 
was  and  is  properly,  securely  and  suflSciently  planked 
the  full  width  of  the  street,  such  planking  extending 
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the  full  length  of  the  ties  and  between  the  tracks  as  in 
that  particular  required  by  statute;  that  the  sole  object 
and  purpose  sought  to  be  attained  in  and  by  these  pro- 
ceedings is  to  compel  the  respondents  to  construct  a 
sidewalk  on  one  side  of  the  street  as  it  is  located  across 
the  entire  right  of  way,  so  that  the  sidewalk  wiU  connect 
with  the  said  planking  in  either  direction,  but  not  so  as 
to  include  in  such  construction  the  building  of  any  side- 
walk or  crosswalk  along  that  part  of  the  street  now  occu- 
pied by  said  roadbed  or  tracks,  which  part  is  already 
suflSciently  and  securely  planked  for  crossing  purposes." 

The  General  Laws  of  Minnesota  contain  a  provision 
requiring  the  planking  of  railroad  crossings  where  the 
same  cross  a  public  street.  Section  4256  of  the  General 
Laws  of  Minnesota.  By  amendment  of  1913  the  follow- 
ing provision  was  added: 

"And  a  suitable  sidewalk  shall  be  constructed  by  said 
company  to  connect  with  and  correspond  to  said  walks 
constructed  and  installed  by  the  municipality  or  by 
owners  of  abutting  property,  but  cement  or  concrete 
construction  shall  not  h^  required  in  track  space  actu- 
ally occupied  by  the  railroad  ties  if  some  substantial  and 
suitable  sidewalk  material  is  used  in  lieu  thereof.''  Laws 
of  Minnesota  1913,  c.  78,  §  1. 

The  lower  court  in  Minnesota  dismissed  the  petition, 
which  judgment  was  reversed  by  the  Supreme  Court  of 
Minnesota,  and  the  railroad  company  was  required  to 
construct  the. sidewalk  &:t  ^.ts  own  expense.  130  Minne- 
sota, 480.  The  court  held  that  the  statute  was  a  reason- 
able exercise  of  the  police  power  of  the  State.  The  con- 
tention here  made  is  thkt  the  statute  as  thus  enforced 
denies  to  the  companies  due  process  of  law  and  the  equal 
protection  of  the  law  in  violation  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution. 

It  is  too  well  settled  by  former  decisions  of  this  court 
to  require  extended  discussion  here  that  railroad  comr 


Digitized  by 


Google 


GREAT  NORTHERN  RY.  CO.  v.  CLARA  CITY.    437 
434.  Opinion  of  the  Court. 

panies  may  be  required  by  the  States  in  the  exercise  of 
the  police  power  to  make  streets  and  highways  crossed 
by  the  tracks  of  such  companies  reasonably  safe  and 
convenient  for  public  use,  and  this  at  their  own  expense. 
Such  companies  accept  their  franchises  from  the  State 
subject  to  their  duties  to  conform  to  regulations,  not  of^ 
an  arbitrary  nature,  as  to  the  opening  and  use  of  Hie 
public  streets  for  the  purpose  of  promoting  the  public 
safety  and  convenience.    This  principle  was  applied  by 
this  court  in  CincinnaH,  Indianapolis  &  Western  Ry.  Co. 
V.  ConnersviOe,  218  17.  S.  336,  wherein  the  railroad,  be- 
cause of  the  extension  of  a  street  through  an  embank- 
ment upon  which  the  railroad  was  built,  was  required 
to  construct  at  its  own  expense  a  bridge  across  the  street. 
In  Northern  Pacific  Ry.  Co.  v.  Duhrffe,  208  U.  S.  683,  it 
was  held  that  a  municipality  of  the  State  of  Minnesota 
might  require  a  railroad  company  to  repair  a  viaduct 
constructed  by  the  city  after  the  opening  of  the  railroad 
notmthstanding  a  contract  relieving  the  raiboad  from 
making  repairs  thereon  for  a  term  of  years.    That  the 
police  power  of  the  State  was  a  continuing  one,  and  could 
not  be  contracted  away,  and  that  uncompensated  obe- 
dience to  laws,  passed  in  its  exercise,  did  not  contravene 
the  Federal  Constitution.  This  case  was  followed  with 
approval  in  St  Paul,  Minneapolis  &  Manitoba  Ry.  Co. 
v.  Minnesota,  214  U.  S.  497.    In  Chicago,' MUwavkee  & 
St.  Paid  Ry.  Co.  v.  Minneapolis,  232  U.  S.  430,  this  court 
aflSrmed  a  judgment  of  the  Supreme  Court  of  Minnesota 
requiring  a  railroad  company  to  build  at  its  own  expense 
a  bridge  required  ip  order  to  permit  a  municipality  in 
that  State  to  construct  a  canal  connecting  two  lakes 
within  the  limits  of  a  public  park.    In  the  opinion  in  that 
case  previous  decisions  in  this  court  are  collected  and  re- 
viewed. 

The  Sui^eme  Coiu-t  of  Minnesota  in  the  instant  case 
held  that  the  railroad  companies  mi^t  be  required  to 
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construct  a  sidewalk  upon  the  right  of  way  on  both  sides 
of  the  {tanked  crossing.  In  the  opini9n  of  the  court  the 
sidewalk,  leading  to  the  crossing,  tended  to  promote  the 
safety  and  convenience  of  the  public,  .and,  after  discuss- 
ing the  weU-estabUshed  authority  of  the  State  to  require 
planking  at  crossings,  as  to  the  additional  requirement 
to  build  the  connecting  sidewalk,  said: 

''There  can  be  no  controlling  difference  between  the 
requirement  of  sidewalk  and  of  planking.  Planking  is, 
to  be  sure,  more  to  prevent  persons  in  vehicles  from  in- 
jury, or  the  vehicles  or  teams  from  damage,  by  being 
stalled  on  the  crossing.  But,  where  a  crossing  is  much 
traveled,  safety,  to  say  nothing  of  convenience,  may 
require  a  epaiate  space,  like  a.  sidewalk,  reserved  for 
pedestrians.  There  is  a  peculiar  peril  to  travelers  on 
foot,  where  many  vehicles  pass  and  the  attention  of  the 
drivers  is  diverted  to  looking  out  for  trains  liable  to  use 
the  crossing.  Again,  imless  a  well-defined  walk  be  pro* 
vided,  there  is  danger  of  pedestrians  crossing  the  tracks  at 
places  unexpected  to  those  in  charge  of  trains  or  cars,  not 
to  mention  the  inconvenience  where  mud  and  impassable 
conditions  compel  those  on  foot  to  deviate  from  the  street 
proper. 

"It  is  said  defendant,  if  obligated  to  lay  a  sidewalk 
across  its  right  of  way,  might  likewise  be  required  to 
construct  sidewalks  along  such  right  of  way  where  it 
borders  a  highway  or  street.  The  sufficient  answer  is 
that  the  statute  does  not  call  for  anything  of  the  kind. 

''The  contention  is  also  that  d^endant  has  so  much 
larger  right  of  way  than  it  needs  or  occupies  for  its  three 
tracks  that  for  the  greater  distance  the  sidewalk,  as  a 
safety  provision,  is  out  of  place.  It  is  to  be  assumed  that 
the  right  of  way  is  such  only  as  is  needed  for  and  devoted 
to  railway  purposes,  and  such  as  is  rightfiilly  exempt 
from  taxe^  and  assessments  because  of  the  paynaent  of  the 
gross  earnings  tax.    Within  its  right  of  way  defendant 


Digitized  by  VjOOQIC 


BOSTON  &  MAINE  RAILROAD  v.  PIPER.       439 
484.  Syllabus. 

may  at  any  time  place  additioDal  tracks,  or  change  the 
location  of  those  it  maintains,  and,  for  that  reason,  it 
also  seems  proper  that  the  safety  of  the  passage  for  the 
traveler  for  the  whole  distance  should  l>e  placed  upon 
the  railroad  company.  The  statute  merely  prescribes 
that  it  shall  maintain  a  sidewalk  over  its  legitimate  right 
of  way  to  correspond  and  connect  with  the  walk  main- 
tained under  the  supervision  of  the  municipality,  so  as 
to  afford  the  pedestrians  a  reasonably  safe  and  conven- 
ient crossing.'^ 

This  court  considers  a  case  of  this  nature  in  the  light 
<rf  the  principle  that  the  State  is  primarily  the  judge  of 
regulations  required  in  the  interest  of  the  public  safety 
and  welfare.  Such  statutes  may  only  be  declared  un- 
constitutional where  they  axe  arbitrary  or  unreasonabje 
attempts  to  exercise  authority  vested  in  the  State  in  the 
public  interest.  We  are  not  prepared  to  say  that  this 
rtatute  is  of  that  character,  and  the  judgment  of  the  Su- 
Qairt  of  Minnesota  is 

Affirmed. 


BOSTON  &  MAINE  RAILROAD  v.  PIPER. 

SRROR  TO  THE  SUPREME  COtJRT  OP  THE  STATE  OP  VERMONT. 
No.  206.    Submitted  March  14,  1018.— Decided  April  16,  1918. 

A  stipulation  in  the  Uniform  live  Stock  Ccmtract,  filed  by  the  carrier 
with  the  Interstate  Commeroe  Commission,  limiting  the  carrier's 
liability  for  unusual  delay  and  detention  caused  by  its  own  negligence 
to  the  amount  actually  expended  by  the  shipper  m  the  purchase  of 
food  and  water  for  the  stock  while  so  detained,  is  illegal,  and  is  not 
bmding  on  a  shipper  who  executed  the  contract  and  shipped  under 
it  for  the  corresponding  reduced  tariff  rate. 

Such  a  stipulation  contravenes  the  principle  that  the  carrier  may  not 
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exonerate  itsc^lf  from  losses  caused  by  its  own  negligence,  and  is  not 

within  the  principle  of  limiting  liability  to  an  agreed  valuation  which 

has  been  made  the  basis  of  a  reduced  rate. 
Illegal  conditions  a^^d  limitations  in  a  carrier's  bill  of  lading  do  not 

gain  validity  from  the  filing  of  a  form  containing  them  with  the 

Interstate  Commerce  Commisdon. 
90  Vermont,  176,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  E.  W.  Lawrence  for  plaintiff  in  eiror: 

The  words  ''unusual  delay  or  detention  of  said  live 
stock  caused  by  the  negligence  of  said  carrier/'  define  a 
situation  for  which  legal  liability  will  exist.  What  follows 
is  an  agreement  as  to  the  basis  of  computing  damages, 
once  the  liability  has  been  fixed.  Until  the  liability  is 
determined  the  damage  clause  has  no  application.  Its 
terms  have  no  relation  to  a  defense  to  liability.  Nor  is  it 
in  legal  effect  a  stipulation  against  negligence.  It  is  of 
course  true  that  the  substitution  of  any  arbitrary  measure 
of  damages  in  place  of  the  actual  amount  may  alter  the 
ultimate  financial  responsibility  for  negligence^  but  it 
cannot  be  said  that  such  a  measure  is  in  itself  a  legal  de- 
fense against  liability.  Pierce  Co.  v.  WeUa,  Fargo  <fc  Co.^ 
236  U.  S.  278;  Cincinnati,  New  Orleans  &  TexM  Pacific 
Ry.  Co.  V.  Rankin,  !241  U.  S.  319. 

The  clause  in  question  is  analogous  to  a  released  valua- 
tion clause  and  under  the  decisions  is  therefore  lawful. 
It  is  now  well  establi  shed  law,  that  where  the  shipper  has  a 
choice  between  two  rates,  the  higher  of  which  imposes 
common-law  liability,  the  carrier  may  under  the  lower 
rate  establish  by  tariff  provision  a  limitation  upon  the 
amount  of  damages  recoverable.  It  has  been  expressly 
held  that  such  a  limitation  or^agreed  valuation  is  not  a 
stipulation  against  liability  for  negligence. 

The  reasoning  in  ithe  decisions  s^Vns  to  be  that,  where 
the  shipper  has  the  option  of  shipping  at  a  higher  rate, 
subject  to  the  carrier's  common-law  liability,  there  is  no 
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principle  of  public  policy  or  statute  which  precludes  the 
carrier  from  setting  a  limit  on  the  amount  of  damage  re^ 
ooverable  when  the  shipper  elects  to  avail  himself  of  a 
lower  rate.    The  carrier's  risk  has  a  direct  relation  to  the 
rate; and  the  publication  of  a  lower,  rate,  acceptance  of 
whibh  is  optional  with  the  shipper^  entities  the  carrier  to 
stipulate  for  a  lesser  risk.   The  clause  under  consideration 
in  this  case  is  in  eveiy  way  analogous.    In  claims  for  loss 
m  damage  the  total  loss  to  the  shipper  is  the  actual  value 
of  the  portion  of  the  shipment  destroyed  or  injured.   How- 
ever, he  recovers  not  that  value  but  the  released  valuation 
to  which  he  has  agreed.    In  claims  for  delay  the  total  loss 
to  the  shipper  is  the  extra  expense  of  caring  for  his  stock, 
plus  any  loss  which  he  may  suffer  through  market  fluctua- 
tion.   Under  the  dause  in  question  he  recovers  not  the 
total  loss,  but  an  amount  to  which  he  has  agreed,  namely 
his  actual  expenditure.    In  a  claim  for  loss  or  damage  the 
released  valuation  is  an  arbitraiy  sum,  bearing  a  rdation 
to  the  average  value  of  such  shipments.    In  a  olaun  for 
delay  the  clause  in  question  is  a  vaiying  amount  bearing 
a  relation  both  to  the  extent  of  the  delay  and  the  average 
loss  attributable  thereto.     If  the  shipper  desires  more 
complete  protection  he  may  pay  the  higher  rat6  and  ob- 
tain it.    Both  classes  of  limitation  are  adjustments  of  the 
carrier's  risk  to  the  rate  charged.    Such  adjustments  are 
sanctioned  by  the  law.    Kansas  City  Southern  Ry.  Co.  v. 
Carl,  227  U.  S.  639;  Boston  <fe  Maine  Railroad  v.  Hooker, 
233U.  S.  97. 

It  has  been  held  ^'that  the  legality  of  the  contract  does 
not  depend  upon  a  valuation  which  shall  have  a  relation 
to  the  actual  worth  of  the  property."  It  has  also  been 
held  that  if  the  limitations  were  unreasonable,  it  is  for  the 
Interstate  Commerce  Commission  to  correct  them  upon 
I»roperi»t)Ceedings.  PterceCo.y.Wells,Fargo ik Co.,supra. 

Mr.  MoTvdk  C.  W^ber  for  defendant  in  ^ror. 
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Mr.  Justice  Day  delivered  the  opinion  of  the  court. 

This  suit  was  brou^t  by  Piper  against  the  Boston  & 
Maine  RaOroad  to  recover  damages  for  loss  occasioned 
by  delay  in  delivering  cattle  as  a  result  of  the  company's 
negligence.  The  plaintiff  recovered  damages  and  the 
judgment  was  aflSrmed  by  the  Supreme  Court  of  Vormont. 
90  Vermont,  176. 

The  plaintiff  shipped  the  cattle  upoa  paying  the  re- 
duced rate  for  shipment  thereof  under  the  Uniform  Live- 
stock Agreonent  containing  among  other  thingSi  the 
following: 

''The  same  has  been  received  by  said  carrier  for  itself 
and  on  behalf  of  connecting  carriers,  for  transportation, 
subjeot  to  official  tariffs,  classifications  and  rules  of  the 
sai(L  company,  and  upon  the  follo?nng  terms  and  condi- 
tions, which  are  admitted  and  accepted,  by  the  diippers 
*a8  just  and  reasonable.  .  •  That  in  the  event  of 
any  unusual  delay  or  detention  of  said  live-stock,  caused 
by  the  negligence  of  the  said  carrier,  or  its  employees,  or 
its  connecting  carriers,  or  their  employees,  or  otherwise 
the  said  shipper  agrees  to  accept  as  full  compensation 
for  all  loss  or  damage  sustained  thereby  the  ^onount  ac- 
tually expended  by  said  shipper  in  the  purchase  of  food 
and  water  for  said  stock,  while  so  detained.  .  .  .  And 
E.  G.  Piper  does  hereby  acknowledge  that  he  had  the  op- 
tion of  shipping  the  above  described  live-stock  at  a  hi|^er 
rate  of  freight  according  to  the  official  tariffs,  classficar 
tions  and  rules  of  the  said  carrier  and  connecting  carriers, 
and  thereby  receiving  the  security  of  the  liability  of  the 
said  carrier  and  connecting  railroad  and  tranqx)rtation 
companies  as  common  carriers,  of  the  said  livenstock  upon 
their  respective  roads  and  lines,  but  has  voluntarily  de- 
cided to  ship  the  same  under  this  contract  at  the  reduced 
rate  of  freight  above  first  mentioned.^' 

The  tariffs  in  effect  at  the  time  the  shipment  moved 
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provided  for  a  rate  of  $42  when  the  Uniform  Live-stock 
Agreement  was  signed  and  that: 

''Live  stock  will  be  taken  at  the  reduced  rates  fixed  in 
the  tariff  only  when  a  Uniform  Live  Stock  Contract  is 
executed  by  the  station  agent  and  the  consignor,  and 
when  the  release  on  the  back  of  said  contract  is  executed 
by  man  or  men  who  are  to  accompany  said  live  stock. 
If  consignor  refuses  to  execute  a  Un^orm  live  Stock 
Contract,  the  live  stock  will  be  charged  ten  (10)  per  c^. 
higher  than  the  reduced  rates  specified  herein,  provided 
that  in  no  case  shall  such  higher  charge  be  less  than  one 
(1)  per  cent,  per  one  hundred  pounds." 

The  company's  tariffs  were  duly  filed  with  the  Inter- 
state Commerce  Conmiission  and  contained  a  copy  of 
the  Unif onri  Live-stock  Contract  as  above  set  forth; 

Interstate  shipments  of  the  character  here  in  contro- 
versy made  upon  bills  of  lading,  and  imder  tariffs  filed 
with  the  Interstate  Commerce  Commission,  have  been 
the  subject  of  frequent  consideration  in  this  coiu-t.  The 
binding  character  of  the  stipulations  of  the  bill  of  lading, 
and  of  the  rates  as  fixed  in  the  filed  tariffs,  have  been  rec- 
ognized and  enforced.  St.  Louis,  Iron  Mountain  &  South- 
em  Ry.  Co.  V.  Starhird,  243  U.  S.  592,  and  previous  cases 
in  this  court  therein  cited. 

The  Carmack  Amendment  requires  the  initial  carrier 
to  issue  a  bill  of  lading,  and  carriers  are  obliged  to  carry 
the  articles  shipped  at  the  rates  fixed  in  the  published 
tariffs.  Many  decisions  of  this  court  have  held  that  the 
carrier  may  offer  to  the  shipper  and  the  shipper  may  be 
bound  by  a  contract  which  limits  recovery  to  a  valuation 
declared  by  the  shipper  in  consideration  of  the  reduced 
rate  for  the  carriage  of  the  freight.  This  rule  was  stated 
in  an  early  case  arising  after  the  passage  of  the  Carmack 
Amendment,  Adams  Express  Co.  v.  Croninger,  226  U.  S. 
491,  509,  510,  and  has  been  frequently  reiterated  since. 

In  the  'cases  in  which  the  recfovery  for  the  lesser  valu- 
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ation  has  been  aflSimed,  the  shipper  was  offered  an  op- 
portunity to  recover  a  greater  sum  than  the  declared  value 
upon  paying  a  higher  rate  to  the  carrier.  The  shipper 
was  offered  alternative  recoveries  based  upon  different 
valuations  upon  the  payment  of  different  rates,  and  was 
held  bound  by  the  one  chosen.  Such  contracts  of  ship- 
ment this  court  has  held  not  to  be  in  contravention  of 
the  settled  principles  of  the  common  law  preventing  a 
carrier  from  contracting  against  liability  for  losses  re- 
sulting from  its  own  negligence,  and  are  lawful  limitations 
upon  the  amount  of  recovery  binding  upon  the  shipper 
upon  principles  of  estoppel.  Hart  v.  Pennsylvania  R.  K. 
Co.,  112  U.  S.  331;  followed  and  approved  since  the  pass- 
age of  the  Carmack  Amendment  in  Adams  Express  Co. 
V.  Croninger,  226  U.  S.  supra,  and  see  Wells,  Fargo  & 
Co.  V.  NeimanrMarcus  Co.,  227  U.  S.  469;  Kansas  City 
SoiUkem  Ry.  Co.  v.  Carl,  227  U.  S.  657;  Chicago,  Rock 
Island  &  Pacific  Ry.  Co.  v.  Cramer,  232  U.  S.  490;  BosUm 
&  Maine  Railroad  v.  Hooker,  233  U.  S.  97;  Atchison, 
Topeka  &  Santa  Fe  Ry.  Co.  v.  Rolnnson,  233  U.  S.  173. 
Furthermore  it  has  been  held  that  a  low  valuation  will 
not  prevent  the  application  of  the  rule  making  the  agree- 
ment binding  upon  the  shipper.  Pierce  Co.  v.  Wells, 
Fargo  &  Co.,  236  U.  S.  278,  285. 

While  the  rule  of  the  lesser  recovery  based  upon  lesser 
rates,  when  the  shipper  has  been  given  the  option  of  higher 
recoveiy  upon  paying  a  higher  rate,  has  been  held  bind- 
ing upon  the  shipper  so  long  as  the  published  tariff  re- 
mains in  force,  this  court  has  not  held  a  bill  of  lading  con- 
taining a  limitation  against  liability  for  loss  caused  byi 
the  carrijer's  negligence,  such  as  is  here  involved,  to  be 
conclusive  of  the  shipper's  right  to  recover.  In  the  pre- 
vious decisions  of  this  comt  upon  the  subject  it  has  been 
said  that  the  limited  valuation  for  which  a  recovery  may 
be  had  does  not  permit  the  carrier  to  defeat  recovery  be-, 
cause  of  losses  arising  from  its  own  negligence,  but  serves 
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to  fix  the  amount  of  recovery  upon  an  agreed  valuation 
made  in  consideration  of  the  lower  rate  stipulated  to  be 
paid  for  the  service. 

In  the  bill  of  ladings  now  under  consideration,  there  is 
an  express  agremient  limiting  liability  from  unusual  de- 
lay and  detention,  caused  by  the  carrier's  negUgencei  to 
the  amoimt  actually  expended  by  the  shipper  in  the  pur- 
chase of  food  and  water  for  his  stock  while  so  detained. 
This  stipulation  contravenes  the  principle  that  the  car- 
rier may  not  exonerate  itself  from  losses  negligently  caused 
by  it,  and  is  not  within  the  principle  of  limiting  liability 
to  an  agreed  valuation  which  has  been  made  the  basis  of 
a  reduced  freight  rate.  Such  stipulations  as  are  here  in- 
volved are  not  legal  limitations  upon  the  amount  of  re- 
covery, but  are  in  effect  attempts  to  limit  the  carrier's 
liability  for  negligence  by  a  contract  which  leaves  practi- 
cally no  recovery  for  damages  resulting  from  such  ne^- 
gence.  While  this  provision  was  in  the  bill  of  lading,  the 
form  of  which  was  filed  with  tlie  Railroad  Company's 
tariffs  with  the  Interstate  Commerce  Commission,  it 
gains  nothing  from  that  fact.  The  l^al  conditions  and 
limitations  in  the  carrier's  bill  of  lading  duly  filed  with 
the  Commission  are  bmding  xmtil  changed  by  that  body 
{Kansas  City  Bwihem  Ry.  Co.  v.  Carl,  227  U.  S.  639, 
654);  but  not  so  of  conditions  and  limitations  which  are, 
as  is  this  one,  illegal,  and  consequently  void. 

We  find  no  error  in  the  judgment  of  the  Supreme  Court 
of  Vermont,  and  the  same  is 

Affirmed. 
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SALT  LAKE  INVESTMENT  tJOMPANYt^.  OREGON 
SHORT  LINE  RAILROAD  CJOMPANY, 

ERROR  TO  THE  BUPHDMB  COURT  OF  TBB  STATE  OP  tJTABU 
No.  29.   Aifiwd  March  8»  1918.— Decided  Apiil  16,  1918. 

Lands  within  the  limits  of  an  incorporated  dty,  whether  aetuaDy 
occupied  or  sought  to  be  entered  as  a  townate  or  not,  were  esehaded 
from  aoquiflitien  under  the  Pke-cmption  Act 

An  ati^20Bi|ited  pre^€mptk»n  eetdfloient  on  audi  hold,  ai^ 
atory  statement  in  the  Ideal  land  office,  do  not  affect  the  disposfaig 
power  of  Congress  or  operate  to  exclude  the  tract  from  subsequent 
grant  of  right  of  way  "through  the  public  lands,''  contaniing  no 
excepting  clause. 

The  Act  of  March  3,  1877,  c.  113,  19  Stat.  893,  did  not  confiim  or 
provide  for  eonfinning  such  afasolutdy  ^md  pre-eoqiCioii  daimB  so 
as  to  disturb  rights  vested  before  the  date  of  the  act  under  a  raiboad 
right  of  way  grant. 

The  act  granting  a  right  of  way  "through  the  public  lands"  to  the 
Utah  Central  Raiboad  Company  (c.  2,  16  Stat.  895,)  applied  to 
public  lands  over  which  the  road  had  been  coilBtructed  within  the 
corporate  limits  of  Salt  Lake  City  but  wliieh  never  were  oocupied 
as  a  townsite  or  attempted  to  be  entered  as  sudi.  The  Towndte 
Act  is  not  inconsistent  with  this  condusion. 

46  Utah,  203,  affirmed. 

The  case  is  stated  in  the  opinioa. 

Mr.  W.  H.  King,  with  virhom  Mr.  M.  E.  WUion  and 
Mr.  E.  A.  Walton  were  on  the  briefs,  for  plaintiff  in  error. 

Mr.  Henry  W.  Clark,  with  whom  Mr.  Oearge  H.  Smiih 
and  Mr.  H.  B.  Thompson  werb  on  the  brief,  for  defendant 
in  error. 

^  Mr.  Justice  Van  Devanter  detivered  the  opmion  of 
<the  court. 

A  small  parcel  of  land  in  Utah  is  here  the  subject  of 
oonflicting  daims — one  under  a  patent  to  Maloobn^Mao* 
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duff  issued  under  the  pre-emption  act,  c.  16,  5  Stat.  453, 
and  the  other  under  an  act,  c.  2,  16  Stat.  395,  granting 
a  rig^Kt  of  way  '^through  the  public  Itods"  to  the  Uti^ 
Central  Railroad  Company.  The  court  below  sustained 
the  latter  claim,  46  Utah,  203,  and  the  case  is  here  on  a 
writ  of  «rror  allowed  before  the  Act  of  September  6, 1916, 
c.  448, 39  Stat.  726,  became  effective. 

Macduff's  pre-emption  claun  was  initiated  by  settle- 
ment June  10,  1869;  his  declaratory  statement  was  filed 
in  the  local  land  office  July  21  of  that  year;  he  paid  the 
purchase  price  and  secured  an  entry  January  19^  1871, 
and  the  patent  was  issued  June  6, 1871. 

The  right  of  way  was  granted  December  15,  1870.  At 
that  time  the  railroad  was  completed  and  in  operation 
for  its  full  length.  Cong.  Globe,  41st  Cong.,  2d  sess., 
4512,  5685;  Moan  v.  SaU  Lake  Camty,  27  Utah,  435,  442. 
It  was  constructed  late  in  1869  or  early  in  1870,  after 
Macduff  filed  his  declaratory  statem^it  and  before  he 
paid  the  purchase  price  or  secured  his  entry. 

Continuously  after  1860  the  tract  sought  to  be  pre- 
empted was  within  the  corporate  limits  of  Salt  Lake  City, 
as  defined  by  a  public  statute,  but  was  never  actually 
occuined  as  a  town  site  nor  attenopted  to  be  entered  as 
such.  The  parcel  in  controverey  is  within  that  tract,  is 
also  within  the  exterior  lines  of  the  right  of  way,  and  is 
occupied  and  used  for  right  of  way  purposes. 

The  plaintiff  in  error  is  the  successor  in  interest  and 
title  of  Macduff  and  the  defendent  in  error  is  the  like 
successor  of  the  Utah  Central  Railroad  Company. 

The  pre-emption  act,  §  10,  excluded  from  acquidtion 
thereunder  all  lands  "within  the  limits  of  any  incorporated 
town."  Thus  the  land  which  Macduff  sought  to  pre-empt 
was  not  subject  to  pre-emption,  and  could  no  more  be 
entered  or  acquired  in  that  way  than  if  it  were  in  an  In- 
dian or  military  reservation.  See  Wilcox  v.  Jackson,  13 
Pet.  498,  511.    That  it  was  not  actually  occupied  as  a 
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town  site,  nor  sou^t  to  be  entered  as  such,  is  umnaterial. 
As  Mr.  Justice  Miller  pointed  out  in  Root  v.  Skidds,  20 
Ped.  Cas.1160,  1166,  Congress  did  not  confine  the  ex- 
clufflon  to  such  lands  as  were  so  occupied,  or  such  as  were 
subject  to  town  site  entry,  but  ''deemed  the  short  way 
the  best  way, — to  exclude  them  all  from  the  operation 
of  the  act  by  a  general  rule."  In  that  case  the  learned 
justice  held  a  preemption  entiy  of  land  within  the  cor- 
porate limits  of  Omaha  ''illegal  and  void,''  and  said  in 
that  connection:  "Again,  the  defect  in  the  title  was  a 
i3gal  defect;  it  was  a  radical  defect.  It  was  as  if  no  entry 
had  ever  been  made.  By  it  Shields  did  not  take  even  an 
equity.  After  he  had  gone  through  the  process  of  making 
the  entry,  aftar  he  received  the  patent  certificate.  Shields 
had  no  more  right,  or  title>  or  interest  in  the  land  than  he 
had  before.  And  a$  he  had  none,  he  could  convey  no  in- 
t^^  in  the  land.  By  the  deed  which  he  made,  and  by 
the  successive  deeds  which  they  received,  his  grantees 
took  no  more  than  he  had,  which  was  nothing  at  all." 

In  the  ease  of  Butferming  v.  Chicago^  St.  Paul,  Minne- 
apolis  &  Omaha  Ry.  Co.,  163  XT.  S.  321,  a  plaintiff  in  eject- 
ment relied  on  a  patent  issued  under  the  homestead  law, 
which  adopted  the  excluding  provision  of  the  pre-«mption 
act,  and  his  title  was  challenged  bn  the  ground  that  the 
entry  and  patent  were  for  land  within  the  corporate  limits 
of  Minneapolis.  This  coxui; '  observing,  first,  that  the 
record  affirmatively  disclosed  that  the  land  was  in  the 
dty  limits  when  the  claim  was  initiated,  and  second,  that 
the  case  was  not  one  where  a  finding  by  the  Land  De- 
partment oh  a  question  of  fact  resting  on  parol  evidence 
was  sought  to  be  drawn  in  question,  held  the  patent  Void 
under  the  general  rule  that  "when,  by  act  of  Congress 
a  tract  of  land  has*  been  reserved  from  homestead  and 
pre-emption,  or  dedicated  to  any  special  purpose,  pro- 
ceedings in  the  Land  Department  in  defiance  of  such 
reservation  or  dedication,  although  culminating  in  a 
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patent,  traiilsfer  no  title,  and  may  be  challenged  in  an 
action  at  law." 

Applying  these  views,  we  think  Macduff ^s  settlement 
and  declaratory  statement  under  the  i^^e-^mption  act 
were  of  no  effect.  They  neither  conferred  any  right  on 
him  nor  took  any  from  the  Govenmieiit.  His  claim  was . 
not  merely  irregular  or  imperfect,  but  was  an  impossible 
one  under  the  law,  and  so  the  status  of  the  land  was  not 
affected  thereby.  The  land  continued  to  be  subject  to  the 
disposal  of  Congress  and  came  within  the  terms  of  the 
right  of  way  act  as  much  as  if  he  were  making  no  claim 
to  it.  Of  course,  the  presence  on  public  land  of  a  mere 
squatter  does  not  except  it  from  the  operation  of  such  an 
act  containing,  as  here,  no  excepting  clause. 
.  K  is  said  that  by  the  Act  of  March  3,  1877,  c.  113,  19 
Stat.  392,  Congress  confirmed  or  provided  for  the  con- 
finnation  of  preemption  clauns  such  as  this.  Assuming, 
without  so  deciding,  that  the  act  is  susceptible  of  this  in- 
terpretation, we  think  it  does  not  disttirb  ri^ts  which 
were  conferred  and  became  vested  imder  the  right  of  way « 
act  more  than  six  ye^rs  before* 

It  seems  also  to  be  thought  that  the  town  site  law  in 
some  way  prevented  the  right  of  way  act  from  reaching 
public  land  within  the  city  limits,  but  on  ^camining  both 
statutes  we  are  persuaded  there  is  no  basis  for  so  thinking. 
Certainly  it  was  not  intended  that  the  right  of  way  should 
stop  at  the  city  limits,  and,  as  the  town  site  law  interposed 
no  obstacle,  we  think  the  right  of  way  act  was  intended 
to  and  did  apply  to  the  public  land  lying  inside  thoee 
limits  over  which  the  railroad  had  been  constructed. 

Judgment  affirmed. 
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CUDAHY  PACKING  COMPANY  v.  STATE  OF 
MINNESOTA. 

EBBOR  TO  THB  6ITFBBICB  OOUBT  OF  m  0CATB  OF 
llINMliSOTA. 

No.  32.    Aigued  April  20, 1917.— Dedded  April  15,  WIS. 

In  00  far  as  the  property,  tangible  and  intangible,  oonfltitutiiigafrai^t 
car  line,  is  regularly  and  habitually  used  or  employed  in  a  State,  it 
is  within  the  taxing  power  of  that  State  although  diiefly  devoted  or 

,  applied  to  interstate  transportation,  and  may  be  taxed  at  its  real 
value  as  part  of  a  going  concern. 

In  determining  whether  a  state  tax  is  to  bis  viewed  as  a  tax  on  properly 
measured  by  earnings  or  a  tax  on  eamingB,  the  view  of  the  state 
court  and  legislature,  though  not  eondusive,  will  not  be  rejected 
by  this  court  unless  ill  founded. 

Under  a  law  of  Minnesota,  part  of  a  general  lystem  applied  to  railroads, 
telephone,  lines,  etc.,,  a  company  owning  freight  cars  which  it  fur- 
nished to  railroads  for  a  fixed  compensation  per  mile  of  travel  and 
which  were  empbyed  by  the  nuht>ads  within  and  without  the  State 
m  hauling  both  mterstate  and  intrastate  commerce,  was  taxed  at 
a  stated  per  cent,  of  its  gross  earnings  from  the  mileage  within  the 
State,  in  lieu  of  other  taxes  on  the  property  so  engaged,  the  tax. 
being  treated  by  the  state  court  and  le^^ture  as  a  property  tax, 
and  not  being  m  excess  of  what  would  be  le^timate  as  an  ordmaiy 
tax  on  such  property,  tangible  and  intangible,  taken  at  its  real  value 
as  part  of  a  going  concern.  HM^  that  the  tax  was  a  property  tax, 
not  a  tax  on  gross  eamingB  burdening  intemtate  commefoe,  and  was 
not  distinguishable  from  the  tax  sustamed  in  VnUed  Staka  Expreu 
Co.  V.  Minneaoia,  223  U.  S.  335. 

Hdd,  further,  that  the  tax  was  not  to  be  deemed  double  or'excesnve 
from  the  fact  that  the  receipts  of  the  railroads  from  shipments  in 
these  cars,  less  the  rental  paid  to  the  company,  were  made  a  factor 
in  valuing  the  property  on  which  the  railroads  were  taxed. 

129  Minnesota,  30,  affim^ed. 

The  case  ia  stated  in  the  opmioiL 
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Mr.  Robert  B.  OldB,  with  whom  Mr.  Prank  B.  KeUogg, 
Mr.  Ccrdenio  A.  Severanee  and  Mr.  ThomoB  Creigh  were 
on  the  brief,  for  plaintiff  in  error. 

Mr.  Lyndon  A.  Smith,  Attorney  General  of  the  State  of 
Minnesota,  with  whom  Mr.  Egbert  S.  Oakley,  Assistant 
Attorney  General  of  the  State  of  Minnesota,  was  on  the 
brief,  for  defendant  in  error. 

Mb.  JusncK  Van  Dbvanter  delivered  the  opinion  of 
the  court. 

A  tax,  for  each  of  the  years  1907  to  1912,  induaive,  im- 
posed under  a  law  of  Minnesota  (Acts  1907,  c.  250;  1909, 
c.  473;  1911,  c.  377)  against  the  Cudahy  Packing  Com- 
pany as  a  ft'eight  line  company,  and  sustained  by  the 
Supreme  Oourt  of  the  State  (129  Minnesota,  30),  is  here 
in  question.  Whether  the  tax  constitutes  an  unconsti- 
tutional restraint  or  burden  on  intontate  commerce  is  the 
matter  f w  decision. 

The  company  is  an  Illinois  corporation  and  operates 
plants  in  Iowa,  Missouri  and  Nebraska  for  slaughtering 
live  stock  and  converting  the  same  into  fresh  meats  and 
other  articles  of  commerce.  It  sells  the  products  throu^- 
out  the  United  States,  maintains  branch  houses  in  several 
States,  including  three  in  Minnesota,  and  owns  a  line  of 
refrigerator  cars  wherein  the  products  are  shipped  to  the 
branch  houses  and  places  of  consumption.  Under  a  con- 
tractual arrangement  it  supines  these  cars  to  the  rail- 
roads for  use  in  such  transp(»rtation  and  receives  therefor 
a  fixed  C(»npensation  per  mile  of  travel.  In  the  territory 
embracing  Minnesota  this  compensation  or  rental  is  one 
<$ent  per  mile  wh^lier  the  cars  be  loaded  or  €mpty.  Usih 
ally  the  cars  are  moved  to  particular  destinations  with 
loads  of  the  company's  products  and  are  returned  empty 
to  be  loaded  again,  but  where  it  is  practicable  to  do  so  the 
railroads  are  firee  to  cany  other  freight  in  them  on  the 


Digitized  by  V^OOQIC 


452  (XTJObJiiK  TERM,  1917. 

Opmian  of  the  CkNirt  246  U«  8. 

return  trip.  The  company  pays  the  usual  tariff  rates  for 
the  transportation  of  its  products,  just  as  l^ugh  the 
raibroads  owned  the  cars,  and  also  beams  the  expense  of  all 
repairs  save  such  as  become  necessary  through  negligent 
handling  by  the  raihroads.  The  use  made  of  the  cars  in 
Mmhesota  consists  in  transporting  the  company's  prod- 
ucts (a)  across  the  State  from  points  without  on  one  side 
to  points  without  on  another,  (b)  from  points  without  to 
points  within  the  State  and  the  reverse,  and  (c)  between 
points  within  the  State.  Of  their  total  mileage  in  the 
State  90  per  cent,  is  in  interstate  and  10  per  cent,  in  in- 
trastate transportation.  The  average  number  of  cars 
in  the  State  per  day  ranges  from  10  to  12. 

The  cash  value  of  each  car,  as  a  separate  article  9f  tan- 
gible property,  is  from  $700  to  $900,  and  the  intangible 
property  incident  to  their  combined  use  under  the  con- 
tractual arrangement  with  the  raihroads  is  also,  as  the 
record  shows,  of  substantial  value.  The  tax  in  question 
is  all  that  is  assessed  against  the  company  in  respect  of 
the  cars  or  the  intangible  property^  It  has  other  tan- 
gible property  in  the  State,  not  part  of  its  car  line,  whereon 
it  pays  the  tisuaj  local  taxes.  . 

The  receipts  of  the  railroads  from  shipments  carried 
in  these  ears  in  Minnesota,  less  the  compensation  or 
rental  paid  to  the  company,  are  added  to  the  other  gross 
earnings  of  the  railroads  from  business  in  the  State  and 
the  total  is  taken  as  the  value  for  purposes  of  taxation 
of  the  property  which  the  railroads  own  or  operate  in 
the  State  for  railway  purposes. 

As  construed  and  applied  by  ^e  state  court,  the  Min- 
nesota law  requires  a  frei^t  line  company,  meaning  a 
company  furnishing  or  leasing  cars  to  rai  .t>ads  for  freight 
transportation,  to  report  annually  its  gross  earnings  from 
the  operation  of  its  car  line  within  the  State  and  to  pay, 
in  lieu  of  Qther  taxes  on  the  property  so  ^Qotploypd,  a  tax 
fixed  at  a  stated  per  cent,  of  such  eaminga*    That  court 
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holds  that  this  law  is  an  exertion  of  the  power  of  the  State 
to  tax  the  property  within  its  limits  from  which  the  earn- 
ings are  derived  and  is  intended  to  embody  a  practical 
method  of  reaching  and  valuing  that  property^  tangible, 
and  intangible,  for  taxing  pmppses. 

In  so  far  as  the  property  constituting  this  car  line  is 
regularly  or  habitually  used  or  employed  in  Minnesota 
it  is  within  the  taxing  power  of  the  State,  although  chiefly 
devoted  or  applied  to  interstate  transportation.    PuUmarCs 
Car  Co.  V.  Pennsylvania,  141  XJ.  S.  18;  Adams  Express 
Co.  y.  Ohio,  165  U.  S,  194;  s.  c,  166  U.  S.  185;  Amer- 
ican  Refrigerator  Co.  v.  Hall,  174  U.  S,  70;  Union  Refrig- 
erator Co.  V.  Lynch,  177  XJ.  S.  149.   This  is  not  questioned; 
but  it  is  insisted  that  the  tax  .imposed  is  not  a  property 
tax  but  one  laid  directly  on  the  gross  earnings.   Of  course, 
if  it  is  laid  on  the  earnings  ad  such,  they  being  derived 
largely  from  interstate  commerce,  it  is  an  unconstitu- 
tional restraint  or  burden  on  such  commerce  and  void. 
Fargo  v.  Michigan,  121  XJ.  S.  230;  Philadelphia  &  Southern 
Steamship  Co.  v.  Pennsylvania,  122  XJ.  S.  326;  Galveston, 
Harrishurg  <k  San  Antonio  Ry.  Co.  v.  Texas,  210  XJ.  S.  217. 
On  the  other  hand,  if  what  is  done  is  to  reach  the  property 
and  not  to  tax  the  gross  earnings,  the  latter  being  taken 
merely  as  an  index  or  measure  of  the  value  of  the  former, 
it  well  may  be  that  the  objection  urged  against  the  tax 
»s  untenable;  for^  as  this  court  has  said,  "by  whatever 
name  the  tax  or  taxes  may  be  called  that  are  fixed  by 
reference  to  the  value  of  the  property,  if  they  are  not 
imposed  because  of  its  use  in  interstate  or  foreign  com- 
merce, and  if  they  amount  co  no  more  than  would  be  le^ 
^timate  as  an  ordinary  tax  upon  the  property,  valued 
with  reference  to  the  use  in  which  it  is  employed,  they 
are  not  open  to  attack"  as  restraining  or  burdening  such 
commerce.    St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas, 
235  U.  S.  350,  367;  Postal  Telegraph  Co.  v.  Adams,  155 
XJ.  S.  688;  Wisconsin  &  Michigan  Ry.  Co.  v.  Powers,  191 
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U.  S.  379,  387;  Fcargo  v.  Hart,  193  U.  S.  490,  499;  Gake^ 
ton,  Harrieburg  A  San  Antonio  Ry.  Co.  v.  Texas,  supra. 

As  before  stated,  the  state  court  regards  the  tax  as  im- 
posed in  respect  of  the  property  rather  than  the  earnings, 
and  the  same  view  seems  to  be  taken  by  the  legislature, 
for  the  Act  of  1909  speaks  of  the  tax  as  ''a  tax  upon  its 
[the  company's]  property''  and  the  Act  of  1911  says  'Hhe 
value  of  such  property  [that  used  within  the  State]  for 
purposes  of  taxation  is  to  be  determined"  by  reference 
to  the  gross  earnings  from  the  mileage  within  the  State. 
True,  this  local  view  is  not  conclusive  on  this  court,  but 
it  cannot  be  rejected  unless  it  can  be  said  to  be  ill  founded. 

The  question  of  the  nature  and  effect  of  taxes  more  or 
less  like  this  has  been  repeatedly  conadered  in  this  court. 
In  some  instances  its  solution  has  been  attended  with 
considerable  difficulty,  for  while  the  controlling  general 
principles  have  long  been  well  settled  it  has  not  been  ea^ 
to  apply  them  to  all  the  varying  situations  presented. 
A  short  reference  to  two  recent  cases  in  which  the  earlier 
decisions  were  reviewed  will  leave  little  to  be  said  in 
solving  the  question  here.  We  refer  to  Meyer  v.  TFeQg, 
Fargo  &  Co.,  223  U.  S.  298,  and  Vnii/^  States  Express  Co. 
V.  Minnesota,  223  U.  S«  335,  both  decided  on  the  same 
day.  The  fprmer  involved  a  tax  in  Oklahoma  of  a  stated 
per  cent,  of  the  gross  receipts  of  an  express  company  doing 
both  a  local  and.  an  interstate  business  m  that  State.  The 
statute  called  the  tax  a  "gross  revenue  tax"  and  declared 
that  it  was  to  be  "in  addition  to  the  taxes  levied  and  col- 
lected upon  an  ad  valorem  basis  upon  the  property  and 
assets"  of  the  company.  We  held  that  the  tax  coidd  not 
be  sustained  as  a  tax  on  the  gross  earnings,  th^  being 
partly  derived  from  interstate  commerce,  and  also  held 
that  it  couldf  not  be  regarded  as  a  property  tax,  because, 
as  the  statute  disclosed,  all  the  property  of  the  company 
in  the  State  was  to  be  reached  and  valued  in  another  way. 
The  other  case  involved  a  tax  in  Minnesota  of  a  desig-) 
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nated  per  cent,  of  the  gross  earnings  of  an  esqxress  coooh 
pany  from  business  done  in  that  State,  the  business  bemg 
partly  local  and  partly  interstate  commerce.  .  The  statute 
declared  that  the  tax  was  to  be  in  lieu  of  other  taxes  on  the 
company's  property,  and  the  state  court  held  that  it  "^ps 
not  in  reality  a  tax  on  the  gross  earnings,  but  was  a  tax 
on  the  property,  the  earnings  being  taken  merely  as  a 
measure  of  the  value  of  the  property  for  taxing  purposes. 
We  accepted  and  gave  effect  to  that  holding,  not  as  being 
conclusive  on  us,  but  on  the  grounds  that  the  property 
from  which  the  earnings  were  derived  was  not  to  be  othw- 
wise  taxed,  that  the  tax  was  part  of  a  system  intended  to 
reach  the  full  value  of  the  company's  property  in  the 
State  as  reflected  by  the  gross  earnings,  and  that  the 
amount  of  the  tax  did  not  appear  to  be  in  excess  ci 
what  would  be  legitimate  as  an  ordinary  tax  on  the 
property,  valued  with  reference  to  its  use  as  part  of  a 
going  concern.  The  case  dealing  with  the  Oklahoma 
tax  was  distinguished  by  poinlang  out  that  that  tax 
could  not  be  legarded  as  a  property  tax,  because  it  was 
to  be  in  addition  to  another  tax  reaching  the  full  value 
of  the  company's  property  in  the  State. 

The  law  imposing  the  present  tax  is  closely  patterned 
after  the  one  exacting  the  tax  upheld  in  Uniied  States 
Express  Co.  v.  Minnesotay  and  contains  the  same  dec- 
laration that  the  tax  shall  be  in  lieu  of  other  taxes  on 
the  property.  The  statutes  differ  only  in  noinor  details 
and  are  both  parts  of  a  general  system  which  the  State 
applies  to  railroads,  telephone  lines  and  the  like.  So, 
unless  this  tax  be  otherwise  distinguishable,  it  must, 
under  the  decision  in  that  case,  be  regarded  as  a  prop- 
erty tax  and  not  as  laid  on  the  gross  earnings. 

Because  the  usual  tax  rate,  if  applied  to  the  cash  value 
of  the  cars  taken  separately,  would  result  in  an  appre- 
ciably lower  tax,  it  is  insisted  that  the  tax  imposed  is  in 
excess  of  what  would  be.  legitimate  as  an  ordinary  tax 
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an  the  property.  But  tte  eoatention  proceeds  on  an 
erroneous  assumption.  The  State  is  not  confined  to 
taring  the  cars  or  to  taxing  ithem  as  separate  artides. 
It  may  tax  the  entire  property,  tangible  and  intangible, 
constitutnig  the  car  line  as  viaed  within  its  limitSi  and 
may  tax  the  same  at  its  real  value  as  part  of  a  gcnng  con- 
cern. The^:ecord  makes  it  reasonabljy  certain  that  the 
property,  valued  with  reference  to  its  use  and  what  it 
earns,  is  worth  considerably  more*  than  the  cash  value 
of  the  cars  taken  separately— -enough  more  to  indicate 
that  the  tax  is  not  in  excAas  of  what  would  be  Intimate 
as  an  ordinary  tax  on  the  property  taken  at  its  real  or 
full  value. 

Because  the  receipts  of  the  railroads  from  shipments 
in  these  cars,  less  the  rental  paid  to  the  company,  are 
made  a  factor  in  valuing  for  taxation  the  property  on 
which  the  raibxiads  are  taxed,  it  is  contended  that  the 
cars  are  taxed  twice,  once  to  the  company  and  again  to 
the  raiboads,  and  are  excessively  valued.  The  conten- 
tion apparently  assumes  that  the  receipts  from  such  ship- 
ments arise  solely  from  the  use  of  these  cars,  whereas  they 
arise  in  part  from  the  vise  of  the  tracks,  locomotives,  fiiel, 
labor  and  the  like  provided  by  the  railroads.  Not  im- 
probably only  a  minor  part  is  fairly  attributable  to  the 
use  of  cars.  In  any  event,  the  company  has  an  interest 
in  the  car  line  which  yieldd  it  a  rental  of  one  cent  for  each 
mile  of  travel.  This  interest  is  taxable  and  the  State 
values  it  for  that  purpose  by  the  rental  received.  In 
valuing  the  property  on  which  the  railroads  are  taxed  the 
amount  of  the  rental  is  deducted  from  their  earnings. 
This  plainly  discloses  a  purpose  to  aifoid  tax^ag  the  same 
property  twice  or  at  more  than  its  value,  Measured  by 
what  it  earns. 

We  think  the  tax  is  not  distinguishable  from  that  sue- 
tained  in  United  States  Express  Co.  v.  Minnesota. 

Judgment  affirmed. 
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MANUFACTURERS  RAILWAY  COMPANY  AND  ST. 
LOUIS  SOUTHWESTERN  RAILWAY  COMPANY 
V.  UNITED  STATES  AND  INTERSTATE  COM- 
MERGE  COMMISSION. 

MANUFACTURERS  RAILWAY  COMPANY  AND 
ANHEUSER-BUSCH  BREWING  ASSOCIATION 
ET  AL.  v.  UNITED  STATES  AND  INTERSTATE 
COMMERCE  COMMISSION. 

APFBAL8  FBOM  THB  DISTBIGT  COURT  OF  THB  ITNITBD  STATES 
FOR  THB  EASTERN  DISTRICT  OF  MISSOX7RI. 

Noe.  24,  2S.    Ai^ed  March  21,  22,  1917.^Deoided  April  15,  1918. 

[n  a  proceeding  before  the  Interstate  Commerce  Commission  to  estab- 
lish through  routes  and  joint  ratesx>ver  Uie  Manufacturers  Railway — 
a  company  operating  terminals  at  St.  Louis  and  held  by  the  Commis- 
sion to  be  a  conmion  carrier,  though  controlled  and  principally  used 
by  the  mtervenmg  Breweiy, — ^and  certain  trunk  lines  at  St.  Louis, 
the  contention  was  that  the  latter^  in  cancelmg  tariffs  wherdn 
they  had  applied  their  St.  Louis  rates  to  industries  on  the  Railway 
and  had  absorbed  its  switching  charges,  and  in  continuing  this 
practice  as  to  another  terminal — St.  Louis  Terminal  Railroad 
Association — ^whose  shares  they  owned,  were  guilty  of  unlawful 
discrimination,  in  avoidance  of  which  the  absorptions  should  be 
reestabUshed. 

UM :  (1)  That  the  finding  of  the  Commission,  based  upon  differences 
of  location,  ownership  and  operation,  that  there  was  not  undue  dis-- 
crimination  was  not  without  evidentiary  support  and  not  an  abuse 
of  discretion. 

(2)  That  the  Commission  was  justified  by  the  evidence  in  holding 
that  not  more  than  S2.50  per  car  should  be  added  to  the  trunk  line 
rates  for  the  Railway  terminal,  upon  the  ground  that  such  limitation 
was  necessary  to  avoid  undue  preferences  or  mdirect  rebates  to  the 


(3)  That,  as' the  controversy  was  not  directed  to  the  reasonableness 
of  the  trunk  line  rates,  the  Commission,  m  fixing  the  ma.ximum  joint 
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rate,  properly  assumed  them  to  be  reasonable  per  m;  the  "  mcreased 
rate  clause  "  of  the  Commerce  Act,  as  amended  (c.  309, 36  Stat.  552), 
does  not  lay  lipon  the  carrier  the  burden  of  proving  a  new  rate 
reasonable  when  that  question  is  not  involved  in  the  hearing. 

(4)  That  the  decision  of  this  court,  respecting  the  St.  Louis  Tenninai 
Association  (224  U.  S.  383,  412;  236  U.  S.  194,  207-209),  left  un- 
touched the  powers  of  the  Commission,  and  complainants  were  en- 
titled at  most  to  have  the  Commisdon  consider  the  nature  and 
objects  of  the  Association  as  circumstances  bearing  upon  the  ques- 
tion of  discrimination  and  questions  pertinent  thereto. 

In  fixing  joint  rates  it  is  within  the  discretion  of  the  Commission  to 
allow  the  carriers  to  arrange  the  divisions,  as  contemplated  by  the 
first  paragraph  of  §  15  of  the  Commerce  Act  (36  Stat.  551),  subject 
to  review  by  the  Ckmunisnon. 

Whether  a  discrimination  is  undue  or  unreasonable  or  unjust  is  a  quea* 
tion  of  fact  confided  by  the  Commerce  Act,  as  amended  (§f  15, 16), 
to  the  judgment  and  discretion  of  the  Commission,  and  upon  which 
its  decisions,  made  the  basis  of  administrative  orders  operating 
in  fvJtuTo,  are  not  to  be  disturbed  by  the  courts  except  upon  a  showing 
that  they  are  unsupported  by  evidence,  were  made  without  a  hearing, 
exceed  constitutional  limits,  or  for  some  other  reason  amount  to  an 
abuse  of  power. 

A  court  cannot  substitute  its  judgment  for  that  of  the  Commismon 
upon  a  piurely  administrative  matter. 

Common  use  ctf  the  facilities  of  the  St.  Louis  Terminal  by  fourteen 
trunk  lines  owning  its  capital  stock,  under  a  single  arrangement  by 
which  they  absorbed  the  teiminal  charges,  KM  not  as  a  matter  of 
law  to  entitle  another  terminal  company,  having  no  trunk  line 
and  doing  terminal  switching  alone,  to  precisely  the  same  treat- 
ment. 

The  District  Ck)urt  has  no  jurisdiction  under  the  Commerce  Acts  to 
exercise  administrative  authority  where  thQ  Commission  has  failed 
(Mr  refused  to  exercise  it,  or  to  annul  orders  of  the  Commission  not 
amounting  to  an  affirmative  exercise  of  its  powers.  So  hdd  where 
the  Commission  fixed  maximum  joint  rates  for,  trunk  lines  and 
a  tenninai  company,  and  the  gravamen  of  the  latter^B  suit  was  the 
failure  to  fix  the  divisions. 

A  proper  foundation  for  reparation  was  not  laid  in  the  evidence  sul>> 
mitted  to  the  Commission  in  this  case. 

Pending  a  proceeding  before  the  Commission  involving  an  inquiry  aa 
to  how  much  could  properiy  be.  allowed  to  a  terminal  as  divisions 
or  absorptions  by  trunk  Ime  carriers,  one  of  the  latter,  which  was 
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and  remftined  a  party,  filed  and  imblished  a  tariff  providing  for 
abeorpiions  of  the  terminal's  switching  charges  up  to  a  certain  rate 
per  oar  which  H  had  previously  allowed  and  retracted  and  was  in  the 
position  of  attacking'  in  the  proceeding  as  illegal  and  excessive. 
The  Commlssioin  suspended  the  proposed  absorption  for  120  days 
from  the  effective  date,  and  then  for  6  mooths,  to  await  its  decision 
in  the  pending  inquiry,  treating  the  one  as  ancillary  to  the  other  and 
as  involving  no  different  question  on  the  merits,  and,  upcm  deciding 
the  original  matter  within  the  6  months,  canceled  the  tariff  without 
having  ipven  it  a  separate  hearing/  Held,  proper,  and  not  incon- 
sistent with  the  provisions  of  §  15,  second  paragraph,  of  the  Com- 
merce Act,  as  amended  June  18, 1910,  c.  909, 86  Stat.  652,  respecting 
suspensions  of  new  rates. 

Although  a  rate-^xing  order  is  not  conclusive  agamst  attack  upon  the 
constitutional  ground  of  confiscation,  correct  practice  requires  that 
the  objection  be  made,  and  all  evidence  pertinent  thereto  adduced, 
before  the  Commission  in  the  first  instance  if  practicable. 

Where  the  Commission,  after  full  hearing,  sets  aside  a  rate  as  un- 
reasonably fai|^,  only  a  clear  case  would  justify  a  court,  upcm  ev- 
idence newly  adduced  but  not  neiriy  discovered,  in  annullhig  the 
Commission's  action  upon  the  ground  that  the  same  rate  was  so 
unreasonably  low  as  to  deprive  the  carrier  of  its  constitutional  right 
of  compensation. 

The  evidence  produced  and  relied  on  in  the  District  Court  by  the  com- 
plainmg  tenninal,— consisting  of  expert  valuation  of  its  leasehold 
and  other  property,  calculations  of  revenue  and  «q;>enses,  with 
aBocations  to  its  interstate  business,— exanmoied  and  heU  largely 
speculative,  inconsistent  with  other  evidence,  in  x>art  based  on 
erroneous  theories,  and,  as  a  whole,  msufficient  to  establish  that  a 
rate  of  $4.50  per  car  for  interchange  movements  would  be  con- 
fiscatoiy. 

The  voluntary  adoption  of  a  rate  by  a  carrier  Is  some  evidmce 
against  the  carrier  tiiat  it  is  remunerative. 

In  estimating  the  value  of  a  leasehold  to  the  lessee,  taxes  paid  by  the 
lessor  should*  not  be  deducted  from  the  annual  cost  as  measured  by 
the  gross  rental. 

A  finding  by  the  Commission  that  a  railway  is  a  conimon  carrier  does 
not  mean  that  all  of  its  property  must  be  treated  as  employed  in  ihi 
puUio  service;  poitions  used  as  a  private  plant  facili^  shouU  not 
be  conskieced  in  detaimiiiing  the  adequacy  of  a  rate. 

A  city  leased  for  railway  purposes  land,  which  m  considerable  part 
constitu^  a  public  whacf .    /feU,  that,  if  the  rental  was  less  than 
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the  fair  annual  value,  it  must  be  presumiTu  uie  exoesB  was  granted 
to  the  public,  and  not  to  the  private  interest  of  the  caiiier,  in 
capitalizing  its  assets  for  the  purpose  of  testing  the  adequacy  of  a 
rate. 

In  testing  the  adequacy  oi  an  interstate  rate,  it  is  errop  to  base  the 
computation  on  the  receipts  and  expenses  of  the  carrier's  entire 
business  without  considering  the  adequacy  of  its  chaige  for  services 
not  affected  by  the  rate  or  their  possibly  private  character. 

Affirmed. 

These  are  appeals  from  miai  decrees  made  by  the  Dis- 
trict Court  in  two  cases  dismissing  petitions  filed  by  the 
appellants  for  the  purpose  of  enjoining  the  enforcement 
of  orders  made  by  the  Interstate  Commerce  Conmiission. 
The  cases  are  closely  related  to  each  other,  were  argued 
at  the  same  time,  and  will  be  disposed  of  in  a  single 
opinion. 

The  facts  are  intricate,  and  have  been  we  subject  of 
consideration  by  the  Commission  in  three  reports  (21 
I.  C.  C.  304;  28  I.  C.  C.  93;  32  I.  C.  C.  100),  from  which 
the  following  resum^  is  taken: 

Situate  in  South  St.  Louis,  within  the  limits  of  the  Citj 
of  St.  Louis,  Missouri,  and  on  the  high  ground  back  from 
the  Mississippi  Bivw,  are  the  great  industrial  plants  of 
the  Anheuser-Busch  Brewing  Association,  a  corporation, 
hereinafter  called  the  Brewery,  which  occupy  approxi- 
mately 126  acres — 35  or  40  city  blocks — intersected  by 
streets.  There  are  numerous  structures,  in  which  are 
conducted  the  manufacture  and  marketing  of  beer  and 
related  products.  The  tonnage  shipped  by  and  to  the 
Brewery  is  very  heavy,  amounting  to  upwards  of  40,000 
carloads  per  annum,  or  approximately  one-thirtieth  of 
all  the.  inboimd  and  outbound  traffic  of  the  entire  city. 
For  a  number  of  years  following  the  establishment  of  the 
Brewery  its  inbound  raw  materials  and  outbound  prod- 
ucts were  drawn  by  horse  and  w£^on  from  and  to  the 
tracks  of  the  St.  Louis,  Iron  Mountain  A  Southern  Rail- 
way Company,  hereinafter  called  the  Iron  Mountain, 
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on  the  river  front.  In  the  year  1886  this  method  was 
abandoned  and  a  plant  railway  operated  by  steam  was 
substituted.  Two  years  later  the  plaintiff  Manufacturers 
Railway  Company  was  incorporated,  hereinafter  referred 
to  as  the  Railway,  to  which  control  and  operation  of  the 
plant  system  was  made  over.  The  Railway  now  has  a 
main  line  of  2^^  miles,  and  approximately  23  miles  of  side 
tracks.  It  is  engaged  exclusively  in  the  switching  and 
delivery  of  carload  freight  within  the  City  of  St.  Louis. 
The  traffic  of  the  Brewery  constitutes  about  75  per  cent, 
of  its  total  tonnage.  At  the  time  of  the  hearing  before 
the  Commission,  it  owned  no  cars  and  only  four  locomo- 
tives; the  cars  used  for  the  transportation  of  shipments 
originating  on  its  line  being  furnished  principally  by  the 
St.  Louis  Refrigerator  Car  Company,  a  substantial  por- 
tion of  whose  stock  is  owned  by  the  holders  of  a  majority 
of  the  stock  of  the  Brewery.  The  facilities  of  the  Rail- 
way, however,  for  a  considerable  period  and  to  a  large 
extent  had  been  available  to  the  public,  and  it  was  held 
by  the  Commission  to  be  a  conmion  carrier,  and  not  a 
mere  industrial  or  tap  line.  But  a  majority  of  the  stock 
of  the  Railway  was  and  is  owned  by  the  owners  of  a  ma- 
jority of  the  stock  of  the  Brewery,  so  that  the  same  in- 
terest controls  both  properties. 

In  the  year  1888  the  Railway  leased  its  tracks  to  the 
Iron  Mountain  for  ten  years,  and  in  1898  renewed  the 
lease  for  ten  years.  Up  to  this  time  the  only  outlet  from 
the  rails  of  the  Railway  was  to  the  main  line  of  the  Iron 
Moimtain  on  the  bank  of  the  Mississippi  River.  In  1903 
the  Railway  undertook  a  further  development  of  its  ter- 
minal facilities,  and  the  city  authorized  several  exten- 
sions along  certain  streets,  and  leased  to  it  a  part  of  a 
public  wharf.  In  1908  the  Railway  declined  to  grant  a 
further  lease  to  the  Iron  Mountain,  and  took  over  the 
operation  of  its  property,  with  the  object  of  enlarpng 
and  extending  its  facilities,  serving  the  public  in  that 
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portion  of  the  city  generally^  and  connecting  with  all 
St.  Louis  lines  by  a  junction  with  the  St.  Louis  Transfer 
Railway. 

The  principal  terminal  facilities  of  the  City  of  St.  Lows 
are  dominated  by  the  Terminal  Railroad  Association, 
hereinafter  referred  to  as  the  Terminali  a  corporation 
whose  capital  stock  is  owned  in  equal  shares  by  the  14 
trunk  lines  entering  that  city.  The  Tenninaly  or  its 
proprietary  or  tenant  lines,  owns  or  controls  all  bridges 
and  ferries  giving  access  to  terminals  within  and  lines 
directly  entering  St.  Louis,  so  that  no  interstate  shipment 
can  enter  or  leave  the  city  except  over  those  lines.  In 
St.  Louis  there  are  three  industrial  centers  naturally  re- 
quiring terminal  facilities.  The  northern  section  of  the 
city  along  the  Mississippi  River  is  one  of  these,  and  is 
served  by  a  considerable  mileage  of  the  Terminal  and 
the  rails  of  nine  of  the  trunk  lines.  Li  the  western  section, 
in  what  is  known  as  the  Mill  Creek  Valley,  there  aie  many 
industries  served  by  a  considerable  mileage  of  the  Ter- 
minal and  the  rails  of  four  of  the  trui^k  lines.  In  South 
St.  Louis  the  companies  rendering  terminal  service  are  the 
Manufacturers  Railway  and  the  Iron .  Mountain.  The 
St.  Louis  Transfer  Company,  one  of  the  subsidiaries  of 
the  Terminal,  has  a  line  along  the  river  bank,  physically 
available  only  to  a  n^gible  extent,  and  the  lines  of  the 
Iron  Mountain  g^eraUy  follow  the  bank  of  the  river  and 
reach  such  industries  as  are  adjacent  thereto.  For  a  con- 
siderable distance  along  the  river  in  this  section  of  the 
city  there  is  a  steep  grade  to  be  overcome  in  reaching 
industries  situate  back  from  the  river,  and  to  confine 
these  industries  to  the  terminal  facilities  of  the  Iron 
Mountain  would  require  a  team  haul  up  from  the  bank 
of  the  river.  The  Railway's  tenninals  reach  the  hi^ 
ground  referred  to,  and  besides  its  connection  with  the 
Iron  Mountain  it  constructed  in  1908  a  viaduct  leading 
over  the  Iron  Mountain  tracks  and  then  descending  to 
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their  level  and  forming  a  connection  with  the  tracks  of 
the  Transfer  Railway^  which  lie  between  the  Iron  Moun- 
tain and  the  river.  Through  the  Transfer  Railway  it 
reaches  the  Terminal,  and  through  the  Terminal  reaches 
all  the  trunk  lines  that  enter  St.  Louis.  The  Transfer 
Railway  is  a  corporation  whose  stock  is  owned  by  the 
\^ggins  Ferry  Company,  whose  stock  in  turn  is  owned 
by  some  of  the  trunk  lines  that  own  and  controljthe  Ter- 
minal. 

The  St.  Louis  Southwestern  Railway  Company,  a 
trunk  line  hereinafter  called  the  Cotton  Belt,  does  not 
reach  St.  Louis  with  its  own  rails,  but  enters  East  St.  Louis 
via  the  rails  of  the  lion  Mountain,  over  which  it  has 
trackage  rights.  In  serving  industries  within  St.  Louis 
it  uses  the  facilities  of  the  Terminal  and  of  the  various 
carriers  within  the  city,  including  the  Railway. 

By  ordinance  of  the  City  of  St.  Louis  the  Railway  is 
prohibited  from  charging  more  than  $2  per  car  for  local 
switching.  Prior  to  March  1,  1910,  and  including  the 
entire  20-year  period  covered  by  the  leases  of  the  Rail- 
way to  the  Iron  Moimtdn,  the  trunk  Hnes  applied  their 
St.  Louis  rates  to  traffic  originating  at  or  destined  to 
industries  served  by  the  Railway,  absorbing  and  paying 
to  the  Railway,  after  the  termination  of  the  Iron  Moun^ 
tain  lease,  a  switching  charge  of  from  $3  to  $6.50  per  car, 
said  to  average  about  $4.50.  The  result  of  this  was  that 
shippers  served  by  the  Railway  received  their  transporta- 
tion at  the  St.  Louis  rates  without  paying  anything 
additional  for  the  terminal  service  pcarformed  by  tiie 
Railway. 

At  Uie  same  time  the  trunk  lines  absorbed  the  ter- 
minal charges  of  the  Terminal  (about  $3  per  car),  and 
mnilar  allowances  or  absorptions  were  made  by  the  trunk 
lines  to  twelve  other  industrial  lines  in  and  about  the 
c>. 

About  December  31,  1909,  the  trunk  lines  by  concerted 
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action  notified  the  Railway  that  from  and  after  March  1, 
1910,  th^  would  cancel  the  tariffs  wBarein  they  had 
applied  the  St.  Louis  rates  to  industries  on  the  Railway 
and  had  absorbed  the  Railway's  terminal  charges.  Sim- 
ilar notice  was  given  to  the  twelve  other  industrial  lines, 
and  accordingly  the  allowances  were  canceled  at  the  date 
notified,  but  the  practice  of  absorbing  the  charges  of  the 
Terminal  was  not  discontinued. 

On  March  4,  1910,  the  Railway  and  certain  shippers 
on  its  line,  including  the  Brewery,  filed  a  complaint 
against  the  trunk  lines  before  the  Commission  (I.  C.  C. 
Docket  No.  3151),  in  which  it  was  alleged  that  the  tariff 
cancellations  were  in  effect  an  imjust  and  unlawful  re- 
fusal by  the  trunk  lines  longer  to  continue  throu^  routes 
and  joint  rates  theretofore  established;  that  said  action 
constituted  an  unlawful  discrimination  as  between  in- 
dustries and  shippers  on  the  lines  of  the  Railway  and 
other  industries  and  shippers  in  St.  Louis,  and  subjected 
the  traffic  of  the  Railway  to  imdue  and  unreasonable  dis- 
advantage, and  gave  undue  and  unreasonable  preference 
to  the  shipping  public  in  other  parts  of  St.  Louis;  and 
further  that  the  concerted  action  of  the  trunk  lines  was 
the  result  of  an  unlawful  combination  and  con^iraqy, 
in  violation  of  the  Sherman  Anti-Trust  Law.  Complain- 
ants asked  that  through  routes  and  joint  rates  be  re- 
established to  and  from  points  on  the  Railway  from  and 
to  points  on  each  of  the  trunk  lines  and  points  b^ond, 
and  that  proper  and  reasonable  divisions  of  the  through  or 
j<nnt  rates  be  established.  There  was  also  a  prayer  for 
reparation  and  for  general  relief. 

The  trunk  lines  answered,  evidence  was  taken  (none, 
however,  bdng  mtroduced  by  the  trunk  lines  beyond 
sutsh  as  was  brought  out  by  examination  of  complainants' 
witnesses),  and,  after  a  hearing,  the  Commission,  under 
date  June  21,  1911,  filed  a  first  report  of  its  conclusions. 
21  L  C.  C.  301    It  declared  that  the  Railway  was  a 
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common  carrier,  within  the  provisions  of  the  first  section 
of  the  Commerce  Act,  and  not  a  mere  plant  facility  of 
the  Brewery;  that  it  supplied  reasonable  and  necessary 
terminal  facilities  to  many  industries  besides  the  Brewery; 
and  that  the  payment  to  it  by  the  trunk  lines  of  a  reason- 
able and  just  portion  of  the  St.  Louis  rates  for  the  ter- 
minal service  rendered  by  it  was  not  unlawful;  that  the 
action  of  the  trunk  lines  in  canceling  the  divisions  and 
absorptions  which  for  many  years  had  been  included  in 
the  St.  Louis  rates  had  subjected  complainant  shippers 
and  a  considerable  portion  of  the  public  of  South  St.  Louis 
to  the  payment  of  imjust  and  unreasonable  transporta- 
tion charges  and  to  undue  discrimination  and  disadvan- 
tage; that  there  had  been  in  effect  a  failure  on  the  part 
of  the  complainant  carrier  and  defendants  to  agree  to  the 
apportionment  or  division  of  the  rates  or  charges,  and 
thiis  situation  imder  the  statute  imposed  upon  the  Com- 
mission the  duty  of  adjusting  the  matter;  that  in  view  of 
the  peculiar  features  of  the  case  detailed  in  the  report 
(including  the  heavy  shipments  to  and  from  the  Brewery, 
and  the  fact  that  the  same  interests  owned  a  majority  of 
the  stock  of  the  Railway  and  of  the  Brewery),  it  was  im- 
portant that  the  allowances  to  the  Railway  and  the  serv- 
ices rendered  by  it  to  its  patrons  in  consideration  of  such 
allowances  should  be  equitably  adjusted,  and  that  the 
trunk  lines  should  closely  guard  these  features  in  making 
any  allowances  or  divifflons  to  the  Railway,  in  order  to 
avoid  the  charge  of  linjust  discrimination  or  undue  prefer^ 
ence  or  advantage;  but  that  the  record  before  the'  Com- 
mission did  not  present  a  sufficient  basis  for  a  satisfactory 
determination  of  the  question  as  to  the  reasoiud}le  and 
just  division  or  allowance  to  the  Railway,  and  the  further 
question  as  to  whether  a  part  of  the  service  performed  by 
it  was  or  was  not  plant  facility  service.    These  questions 
were  reserved  for  further  examination. 
After  the  hearing,  and  before  the  nuddng  of  this  first 
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report,  practically  all  of  the  carriers  publiahed  aod  filed 
tariffs  stating  allowances  or  divisions  with  the  Railway. 
These  were  suspended  by  the  Ck>mQi]S8ion  pending  its 
decision,  and  upon  the  making  of  the  first  report  an  order 
was  entered  canceling  the  suspensions,  effective  July  15, 
191 1.   No  other  order  was  made  at  that  time. 

Thereafter  a  supplemental  hearing  was  had  upon  which 
additional  evidence  was  submitted  by  the  trunk  lines, 
and  as  a  result  the  Commission  filed  its  second  report, 
dated  June  21,  1913  (28  I.  C.  C.  93),  but  stiU  made  no 
order.  In  this  report  the  Commission  (p.  105)  adhered 
to  its  fonner  conclusion  that  the  Railway  was  a  common 
carrier  subject  to  the  act,  but  in  other  respects  materially 
modified  its  views,  now  holding:  that  the  payments 
formerly  made  out  of  their  through  rates  by  the  trunk 
lines  to  the  Railway  were  absorptions  in  compensation 
for  services  rendered  to  the  trunk  lines,  and  were  not  .di- 
visions of  joint  rates  as  for  services  rendered  for  the 
shippers  served  by  the  Railway,  as  they  would  be  con- 
sidered under  joint  rates  prescribed  by  order  of  the  Ccnn- 
mission;  that  in  the  absence  of  any  undue  discrimination 
with  respect  to  these  absorptions  the  Commission  could 
make  no  lawful  order  with  reference  thereto;  that  the 
defendant  trunk  lines,  in  delivering  freight  at  the  St.  Louis 
rates  to  points  on  the  rails  of  the  Terminal  and  in  ref u£h 
ing  to  bear  the  expense  of  similar  deliveiy  by  the  Rail- 
way upon  its  rails,  were  not  subjecting  the  i^ppers  lo- 
cated on  and  served  by  the  Railway  to  undue  prejudice 
and  disadvantage;  that  therefore  the  only  lawful  order 
the  Commission  could  make  was  in  the  establishment  of 
joint  rates,  under  which  that  part  of  the  service  performed 
by  the  Railway  would  be  in  the  contemplation  of  the 
Commerce  Act  a  service  performed  for  the  shipper,  to  be 
paid  for  by  him,  and  not  a  service  rendered  for  the  trunk 
lines,  the  expense  of  which  could  be  required  by  the  Ccnn- 
mission  to  be  borne  by  them;  that  the  trunk  line  rates  to 
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St.  Louis  not  bdng  shown  to  be  unreasonable  in  them- 
selves, the  joint  rates  with  the  Railway  necessarily  must 
be  in  excess  of  these  by  the  amotint  of  the  Railway's  part 
of  the  through  charge,  and  that  joint  through  rates  should 
be  established  on  that  basis.    Taking  up  the  question  of 
the  amount  to  be  added  to  the  trunk  line  rates  in  making 
the  joint  rates,  the  existing  allowances  b^ng,  as  stated, 
from  13.00  to  $5.50  per  car,  and  complainants  addng 
for  a  uniform  allowance  of  $4.50  per  car,  said  to  be  lower 
on  the  average,  the  Commission  called  attention  to  the 
fact  that  the  Railway's  rate  for  local  shipments  between 
any  points  on  its  line  was  $2  per  car,  fixed  as  a  maadmum 
by  city  ordinance;  for  intrarplant  movements,  availed 
of  only  by  the. Brewery— that  being  the  only  industry 
having  need  for  such  service— $1  per  car;  and  for  weigh- 
ing movements  25  cents  per  car;  and  that  the  Railway 
had  a  contract  with  the  Cotton  Belt  \mder  wiiich  it 
handled  shipments  for  the  latter,  under  certain  exemp- 
tions from  liability  for  damage,  for  $1  per  car,  and  had 
offered  the  same  contract  to  other  carriers.    Considering 
these  facts  with  the  other  testimony  submitted  on  this 
phase  of  the  case,  the  Commission  expressed  the  opinion 
that  the  division  of  the  joint  rates  accruing  to  the  Rail- 
way should  not  exceed  $2  per  car,  saying:  "However, 
we  shall  not  by  definite  findings'  and  ^der  fix  these  di- 
visions now.    TMs  is  our  original  finding  with  respect  to 
the  establishment  of  joint  rates,  and  the- carriers,  in  ac- 
cordance with  the  provisions  of  the  act,  will  be  given  an 
opportunity  to  agree  among  themselves.''    In  conclusion 
the  Commission  announced:  "We  regard  the  present 
allowances  which,  as  stated,  average  slightly  above  $4.50 
per  car,  as  effecting  imlawfuJ  results." 

Following  the  partial  decision  of  the  Commission  in 
its  first  report,  most  of  the  trunk  lines  reinstated  the  al- 
lowances to  the  Railway,  and  those  allowances,  averag- 
ing about  ^4.50  per  car,  were  being  paid  at  the  time  of 
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the  making  of  the  second  report.    Pursuant  to  that  report, 
they  were  canceled. 

In  this  situation  the  Railway,  the  Brewery,  and  other 
complainant  shippers  applied  to  the  Commisaon  for  a 
rehearing,  and  the  case  was  reargued  and  taken  under 
advisement  November  13,  1913.  Pending  its  decision, 
and  on  December  7,  1913,  the  Cotton  Belt  and  another 
trunk  line,  both  defendants  in  I.  C.  C.  Docket  No.  3151, 
published  and  filed  with  the  Conmiission  tariffs  to  be- 
come effective  January  7,  1914,  providing  for  absorption 
of  the  switching  cha^rges  of  the  Railway  up  to  $4.50 
per  car.  These  absorptions  were  suspended  by  order  of 
the  Commission  Deceml>ir  19,  1913,  until  May  7,  1914, 
and  by  an  order  dated  April  20, 1914,  were  suspended  for 
a  further  period  of  six  months,  or  until  November  7, 1914. 
The  suspension  case  was  designated  as  Investigation  and 
Suspension  Docket  No.  355,  and  was  treated  by  the 
Commission  as  ancillary  to  the  principal  case,  I.  C.  C. 
Docket  No.  3151. 

Under  date  July  10,  1914,  and  prior  to  the  expiration 
of  the  second  period  of  suspension,  the  Commission  filed 
its  third  and  final  report,  32  I.  C.  C.  100.  It  affirmed 
Ihe  findings  and  conclusions  contained  in  the  second  re- 
port, with  an  ^'interpretation";  still  dealt  with  the  Rail- 
way as  a  common  carrier;  held  that  the. trunk  lines  by 
thdr  action  in  canceling  the  allowances  to  the  Railway 
while  continuing  to  absorb  the  charge  of  the  Terminal, 
whose  stock  they  owned,  did  not  subject  the  Railway 
1^  i|3  shippers  to  undue  prejudice  or  disadvantage;  that 
the  amounts  formerly  paid  by  the  trunk  lines  to  the  Rail- 
jfa;y  were  voluntary  allowances  and  could  not  be  oon- 
^dered  by  the  Commission  to  be  divisions  of  joint  rates 
which  it  could  by  affirmative  order  establish;  that  the 
separate  rates  of  tilie  trunk  lines  and  of  the  Railway  being 
necessarily  reg/Buded  upon  the  record  before  the  Com- 
mission as  prima  facie  reasonable,  any  joint  rates  which 
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the  Comoufidon  could  by  atfinnative  order  require  the 
carriers  in  the  through  route  to  establish  would  necessarily 
be  hi^er  than  the  trunk  line  rates  to  and  from  St.  Louis 
by  the  amount  of  that  part  of  the  through  charge  which 
would  aoorue  to  the  Railway;  that  while  the  Commission 
could  not  require  the  trunk  lines  to  participate  with  the 
Railway  in  joint  rates  no  higher  than  their  rates  to  St. 
Louis,  they  might  voluntarily  participate  on  that  basis, 
provided  that  in  the  division  they  did  not  pay  to  the  Rail- 
way for  its  servioe  more  than  was  just  and  reasonable, 
aiui  did  not  thereby  in  the  amount  of  the  excess  indirectly 
refund  to  the  Brewery  a  part  of  the  through  transporta- 
tion  changes  paid  to  thran  by  the  Brewery;  that  the  former 
allowances  of  $4.50  per  car  paid  by  the  trunk  lines  to  the 
Rajilway  were  excessive;  and,  instead  of  a  maximum  di- 
vision to  the  Railway  of  $2  per  car,  as  suggested  in  the 
second  report,  upon  further  consideration  the  view  was 
expressed  that  the  division  accruing  to  the  Railway 
should  not  exceed  $2.50  p^  car,  subject  to  modification 
upon  further  hearings  with  respect  to  divisions  if  the 
necessity  should  arise 

In  aniK>un€ing  its  purpose  to  make  an  order  requiring 
the  establishment  and  maintenance  by  complainant  Rail- 
way and  defendant  trunk  lines  of  maximum  joint  rates 
not  exceeding  the  St.  Louis  rates  of  the  trunk  lines  by 
more  than  $2.50  per  car,  the  Comnussion  declared  that 
when  this  had  been  done,  whether  the  carriers  in  the 
throui^  routes  should  establish  rates  on  that  maximum 
basis,  or  by  voluntary,  agreement  on  a  basb  not  higher 
than  the  St.  Louis  rates,  then,  upon  failure  of  the  trunk 
lines  and  tho  Railway  to  agiee  upon  the  proper  basis  of 
division,  and  upon  request  made  to  the  Commission  for 
the  purpose^  it  would  fix  the  divisions  upon  f urtl^r  in- 
vestigation as  provided  in  the  act;  if  that  inquiry  should 
confirm  its  present  impression  that  $2.50  per  car  was  a 
reasonable  division  to  the  Railway,  that  would  be  granted; 
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and  if,  on  the  other  hand,  the  Comnusdon  ahould  be  con- 
vinced by  the  evidence  that  $2.60  per  car  was  too  much 
or  not  enough,  it  would  fix  the  amount  accordinglyk;  and 
that  if  not  asked  by  the  carriers  to  fix  the  divisions,  the 
Commission,  upon  proper  cause  appearing,  might  in  its 
discretion  institute  an  inquiry  upon  its  own  motion, 
under  those  provisions  of  the  act  which  fwbid  the  caving 
or  receiving  of  rebates  or  undue  ccmcessions,  directly  or 
indirectly,  by  any  device  whatsoever,  having  in  mind 
particularly  the  fact  of  the  common  ownership  of  Rail- 
way and  Brewery  stock. 

Thereupon  an  order  was  made  under  I.  C,  C.  Docket 
No.  3151,  dated  July  10,  1914,  requiring  the  trunk  lines 
and  the  Railway  on  or  before  January  1,  1915,  to  cease 
and  desist  from  charg^  their  then  present  rates  on  traffic 
between  points  on  the  line  of  the  Railway  and  points  on 
the  trunk  lines  in  other  States  to  the  extent  that  those 
Tates  exceeded  contemporaneous  St.  Louis  rates  by  mora 
than  12.50  per  car,  and  to  put  in  force  on  or  before  the 
same  date  and  maintain  thereafter  for  a  period  of  not 
less  than  two  years  rates  applicable  to  traffic  on  the  Rail- 
way not  exceeding  rates  ccmtemixHraneously  in  effect  be- 
tween St.  Louis  and  points  in  other  States  by  more  than 
12.50  per  car. 

At  £he  same  time,  and  upon  the  basb  of  the  same  re- 
port, an  order  was  mKde  under  I.  A  S.  Docket  No.  855, 
canceling  the  Cotton  Belt  tariff  that  had  been  sus- 
pended by  the  orders  of  December  19, 1913,  and  April  20, 
1914. 

The  former  order  of  July  10  was  attacked  in  a  suit 
brought  in  the  District  Court  by  the  Railway,  in  which 
the^rewery  and  other-shippers  on  the  line  of  the  Railway 
intervened  as  co-petitioners.  Answers  were  filed  by  the 
United  States  and  the  Interstate  Commerce  CommissiiMi, 
evidence  was  taken,  and  upon  final  hearing  the  suit  was 
dismissed,  without  opini(m«  ^No.  25  is  an  a{^)eal  from 
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this  decree.  The  orders  of  April  20  and  July  10  under 
I.  &  S.  Docket  No.  355  were  the  subject  of  attack  in  a 
suit  by  the  Railway  and  the  Cotton  Belt^  in  which  an- 
swers were  filed  by  the  United  States  and  by  the  Interstate 
Commerce  Commission,  and  upcm  evidaotce  taken  the 
court;  without  opinion,  dismissed  the  petition*  From 
this  decree  the  appeal  in  No.  24  was  taken. 

Mt.  Sidney  F.  Andrews  and  Mr.  DamdN.  Kirby,  with 
whom  Mr.  Charles  Nagd  was  on  the  briefe,  for  ap- 
pellants: 

The  reasonableness  per  sect  the  advanced  rates,  made 
effective  by  the  cancelation  of  the  tariffs,  was  in  issue 
and  was  actually  passed  upon  by  the  Conmiission.  The 
cancellation  of  the  absorptions  constituted  an  ''incieaae'' 
of  the  former  rates.  30  I.  C.  C.  501,  503;  id.  388,  389. 
See  also  30 1.  C.  C.  16;  id.  349;  id.  538,  545;  id.  696,  699; 
31 1.  C.  C.  633,  635?  29  I.  C.  C.  653;  id.  70,  78.  And  tiie 
burden  rested  on  the  trunk  line  carriers  to  justify  the  in- 
crease. Commerce  Act,  §  15;  30  I.  C.  C.  415,  419;  id. 
581,  583;  31  L  C.  C.  351,  355;  id.  573,  582;  30  I.  C.  C. 
605,508. 

In  the  absence  of  proof  to  the  contrary  a  piesumpti<m 
arose  from  the  long  continuance  of  the  former  rates  tl  t 
they  were  per  se  reasonable.  Interstate  Commerce  ComtniS'' 
eion  V.  Chicago^  BurUngUm  <t  Quincy  R.  R.  Co.^  186  U.  S. 
320,  336;  26  I.  C.  C.  402,  404;  id.  422,  429;  31  I.  C.  G. 
244,  253;  34  I.  C-  C.  234,  247;  35  I.  C.  C.  47,  68.  The 
reasonableness  of  the  advanced  rates  was  assumed  by 
the  Commission  without  evidence. 

The  oanrier  may  mcrease  a  rate  or  it  may  curtail,  the 
sendee  performed  for  it,  but  if  such  action  is  challenged  it 
most  bear  the  burden  of  showing  that  the  new  rate  or 
service  is  reasonable  and  free  from  unjust  discrimination. 
34 1.  C.C.  24SI.  In  its  second  report  the  Commission  held 
that  while  the  trunk  lines  might  voluntarily  extend  their 


Digitized  by  VjOOQIC 


472  OCTOBER  TERM,  1917. 

AigmnentfarAiiiMllaiits.  24617.8. 

service  to  points  on  the  Manufacturers  Railway  at  the 
St.  Louis  rates,  they  could  not  be  compdied  to  do, so; 
the  reason  being  that  their  rates  to  the  ends  of  their  own 
rails  were  reasonable  per  se^  and  that  therefore  for  any 
service  beyond  they  would  be  entitled  to  additional  com- 
pensation. Hence  the  assumption  of  the  reasonableness 
of  their  rates  to  iiiB  end  of  their  rails  formed  the  founder 
tion  of  the  conclusion.  For  more  than  twenty  years, 
the  former  rates  of  the  trunk  lines  had  included  such 
service  beyond  their  own  raib  (first  report,  21  I.  C.  C* 
313),  and  under  their  new  tariffs  the  carriers  were  per- 
forming a  less  service  for  the  same  compensation,  which 
was  equivalent  to  an  advance  in  their  rates.  A  proper 
determination,  therefore,  of  the  iflbue  of  the  reasonableness 
per  M  of  the  advanced  rates  was  allHK>ntrdling.  Such 
finding  having  been  made  without  evidencci  the  order 
based  thereon  was  void  and  should  have  been  set  aside. 
Interstate  dmrnerce  CcmmieeUm  v.  LouiemXlB  A  NadunUe 
R.  R.  Co.,  227  U.  S.  88,  91;  Florida  East  Coast  Ry.  Co.  ▼. 
United  States,  234  U.  S.  167. 

The  advanced  rates  were  presumptively  unreasonable 
because  established  not  by  free  competition  but  by  joint 
and  concerted  action  of  the  trunk  lines,  pursuant  to  their 
conspiracy  to  further  the  unlawful  monopoly  known  as 
the  Terminal  RaUroad  Association  of  St.  Louis.  Appel- 
lants did  not  and  do  not  seek  to  have  the  Association, 
either  directly  or  through  its  proprietary  Unes,  declared 
a  monopoly,  or  enjoined  or  punished  in  any  way  as  a 
monopoly.  They  did  and  do  contend  that  the  Sherman 
Act  is  p^nent  and  necessaiy  to  be  taken  into  considenir 
tion,  because  it  is  a  part  of  the  law  of  the  land.  While 
it  does  not  confer  special  jurisdiction  on  the  Commurioni 
or  the  Commerce  or  District  Courts  in  reviewing  arokn 
of  the  Commisfflon,  it  does  enter  into  the  duties  and 
powers  of  the  Oommismon  as  a  limitation  i^ion  and  qaeir 
ification  of  them,  and  it  enters  also  into  the  duties  of 
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carriers  toward  each  other  and  toward  the  shipping  pubHc, 
as  a  limitation  and  qualificatioii  upon  them.  When  an 
increase  in  rates  results  from  free  competition,  it  is  en- 
titled (in  the  absence  of  statute  providing  otherwise)  to 
the  presumption  of  reasonableness;  on  the  other  hand, 
when  a  change  in  rates  is  shown  to  have  resulted  from 
unlawful  concert  of  action,  prompted  by  motives  which 
preclude  a  consideratian  of  the  reasonable  merits  of  such 
action,  then  no  presumption  of  reasonableness  can  attach, 
and,  in  such  a  case,  the  circumstances  showing  motive 
and  unreasonableness  become  a  pertinent  and  important 
subject  of  inquiry,  as  tending  to  show  unreasonableness. 
21 1.  C.  C.  316;  10 1.  C.  C.  606,  640;  12 1.  C.  €•  286,  241. 
The  facts  showing  unlawful  conspiracy  violative  of  the 
Sherman  Act  are  proper  to  be  considered  as  compelling 
the  conclusion  that  the  cancellation  tariffs,  the  increase 
of  rates  resulting  therefrom,  and  tiie  attitude  of  the  trunk 
fines  throughout  toward  the  Railway  and  its  shippers  are 
presumptively  unreasonable,  unjust,  and  intended  to  be 
discriminatoiy. 

In  the  absence  of  proof  sustaining  the  reasonableness 
per  «e  of  the  advanced  rates,  and  in  view  of  the  presump- 
tion of  the  reasonableness  per  9e  of  the  former  rates,  and 
of  the  further  presumption  that  the  increased  rates  wore 
unreasonable,  the  only  valid  order  which  the  Commission 
could  have  made  was  a  mandatory  one  commanding  the 
carriers  to  restore  their  former  rates.  It  was  tiiis  for 
which  complainants  contended.  28  I.  C.  C.  110.  Under 
similar  circumstances  such  a  course  has  been  frequently 
followed  by  the  Commissbn.  23  I.  C.  C.  618,  619.  See 
34  I.  C.  C.  234. 

When  the  ultimate  facts  are  admitted  or  not  in  dis- 
pute, the  l^al  effect  of  those  facts  presents  a  question  of 
law,  and  is  reviewable  as  such. 

The  Commission  based  its  conclusion  that  there  was  no 
undue  discrimination  entirely  upon  its  fiurther  conclusion 
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(which  was  purdy  a  ooneliukm  of  law,  not  involving  any 
inference  of  fact),  that  the  terminal  service  perfoimed  by 
the  lines  of  the  Tenninal  and  of  its  operating  subsidiaries 
and  of  the  tenninal  laeilities  of  the  Iron  Mountain,  and 
of  the  five  okher  trunk  lines,  which  perform  terminal 
switching  in  St.  Louis  in  connection  with  other  line  car- 
riers, must  as  a  matter  of  law  be  treated  as  part  of  the 
line  haul  of  the  trunk  lines,  and  not  as  distinct  terminal 
services  perfonned  by  independent  tenninal  caniers 
competing  with  the  Railway;  and  this  notwithstanding 
the  fact  that,  while  refusing  to  continue  to  absorb  the 
tenninal  charges  of  the  Railway,  the  trunk  lines  were  at 
the  same  time  continuing  to  absorb  the  tenninal  charges 
of  the  Terminal  and  of  the  Transfer  Railway,  and  of  the 
various  trunk  lines  which  perfonned  terminal  services 
in  St.  Louis.  By  that  interpretation  of  the  law,  the  Com- 
mission permitted  the  trunk  lines  to  deny  the  St.  Louis 
rate  to  shippers  on  the  Railway»  whild  at  the  same  time 
permittmg  it  to  all  shipinng  competitors  within  the  same 
switching  sone  (the  City  of  St.  Louis),  and  thus  placed 
the  Railway  and  its  shippers  at  the  disadvantage  of  having 
hif^ier  rates  than  any  other  shippmg  points  in  St.  Louis, 
and  put  them  at  the  men^  of  the  trunk  lines  owning  the 
Terminal,  by  holding  that  while  the  trunk  lines  mic^t  by 
voluntary  act  as  a  matter  of  grace  absorb  (or  refuse  to 
absorb)  the  charges  of  the  Railway,  the  Commission  could 
not  compel  them  to  do  so. 

It  is  «  necessary  eonchicdon  trom  the  decision  of  this 
court  in  the  Ttrminal  Com,  that  if  the  Tennmal  be  heki 
an  integral  part-of  the  trunk  lines  and  its  service  a  part 
of  their  line  haul,  then  the  combination  is  unlawful  and 
wouki  be  dissolved;  if ,  on  the  other  hand,  it  is  an  inde- 
pendent institution,  ''solely  engaged  in  operating  ter- 
minal fiicilities,"  performing  a  distinct  termini^  service 
(not  a  part  of  the  line  haul),  then  it  is  lawful,  but  in 
the  latter  case  it  must  be  treated  as  an  independently 
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operating   terminal  cairiery  for  all  puiposes  of  com- 
petition. 

The  trunk  lines  (b^ore  this  comt)  justified  the  Ter- 
minal's continued  enstence  on  the  ground  that  it  is  an 
independent  terminal  carrier,  but  on  the  other  hand/  in 
their  treatment  of  the  Raihray,  they  discriminated  in 
favw  of  the  Terminal  aod  in  favor  of  its  shippers  and  in 
favor  of  each  other  ^d  against  this  competitor,  on  the 
ground  that  the  Tmninal  is  legally  an  integral  part  ci 
the  trunk  lines,  and  its  service  a  part  of  the  line  haul, 
and  they  thereby  contravened  the  decision  of  this  court 
in  the  Terminal  Case. 

Yet  that  is  precisely  what  the  Commission  held  tfa^ 
might  do,  since  its  decision  of  ''no  discrimination''  was 
based  squarely  upon  its  holding  that  the  Terminal  was 
not  an  independent  terminal  system. 

Nor  can  the  conclusion  of  the  Commission  on  the  status 
of  the  Terminal  be  sustained  on  the  ground  that  the  trunk 
lines  own  all  of  its  shares  of  stock.  Interstate  Commerce 
Commiswm  v.  Stickney,  215  V.  S.  98,  108;  United  States 
V.  Union  Stock  Yards  Co.,  226  U.  S.  286. 

The  Commission  erred  in  concluding  that  the  terminal 
facilities  of  each  of  the  six  trunk  lines  which  perform  ter- 
minal switching  in  St.  Louis  should  be  treated  as  merely 
extensions  of  the  rails  of  all  the  other  trunk  lines;  and 
that  the  terminal  switching  performed  by  each  in  con- 
nection with  the  line  haul  performed  by  anothierHrunk 
line  should  be  treated  as  a  part  of  the  line  haul  of  the 
latter. 

The  Commission  also  erred  as  a  matter  of  law  in  holding 
that  the  existence  of  "reciprocal  switching"  relations 
between  the  trunk  lines  made  their  St.  Louis  terminals 
mere  extensions  of  the  rails  of  all  the  trunk  lines,  and  made 
the  terminal  service  performed  by  th^  a  part  of  the 
line  haul.  Pennsylvania  Co.  v.  United  States j  236  U.  S.  351 ; 
LouismOe  &  NashviUe  R.  R.  Co.  v.  United  States,  238  U.  S. 
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1, 16, 17;  LaniwOU  &  NcuhviUe  B.  B.  Co.  v.  United  States, 
227  Fed.  Rep.  258,  269. 

The  dediaon  of  the  Commission  on  the  question  of  dis- 
crimination is  directly  contrary  to  its  decisions  in  anal- 
ogous cases.  34  I.  C.  C.  234,  237;  28  I.  C.  C.  101;  29 
I.  C.  C.  212;  34 1.  C.  C.  596, 601 ;  37 1.  C.  C.  497;  36 1.  C.  C. 
146. 

• 

The  Commission  erred  in  the  view  that  there  is  a  legal 
distinction  between  "divisions  of  joint  rates/'  and  ''ab- 
sorptions of  switching  chai^ces;"  that  it  lacked  power  to 
prescribe  "absorptions;"  and  that  therefore  the  restora- 
tion of  the  Railway's  canceled  absorptions  must  be  left 
to  the  volition  of  the  trunk  lines.  '28  I.  C.  C.  103.  The 
Commission  had  this  authority  under  its  powers  to  estab- 
lish maximum  joint  rates  and  to  prescribe  diviaons. 
Commerce  Act,  §§1,  3,  15.  Discrimination  by  carriers 
against  connecting  lines  is  forbidden  by  §  3.  The  "use  of 
tracks"  in  §  3  does  not  mean  an  extension  of  service 
through  divisions  or  allowances.  Pennsylvania  Co.  v. 
United  States,  214  Fed.  Rep.  445,  447;  236  U.  S.  351. 

Divisions  and  allowances  are  identical  in  substance, 
each  being  an  agreed  participation  in  the  revenue  arising 
out  of  a  through  and  joint  rate.  Fawrche  River  Lumber 
Cd.  V.Bryant  Co.,  230  U.S.  316, 322, 323.  The  distinction 
that  allowances  relate  to  services  rendered  f or^a  trunk 
line  and  divisions  to  services  rendered  a  shipper  is^  erro- 
neous. In  each  case  the  service  is  for  a  tariff  charge, 
paid  out  of  a  through  joint  rate  at  a  figure  agreed  to  by  all 
participating  carriers,  and  the  service  of  each  participating 
carrier  is  rendered  for  the  shipper. 

The  Commission  eired  in  holding  that  under  no  cir- 
cumstances is  a  carrier  entitled  to  reparation,  and  in 
ignoring  the  prayer  of  the  complaining  shippers  for 
reparation.  Commerce  Act,  §§  3,  8,  9,  13.  Although  the 
order  is  silent  concerning  the  reparation  prayed  for,  and 
is  thus  negative  in  form,  its  denial  of  a  lawful  right  is 
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affirmative  in  effect.  United  States  v*  Atchieorif  Tapeka  A 
Santa  Fe  By.  Co.,  234  U.  S.  476. 

The  ordar  of  the  Commission  suspending  the  tariff  of 
the  Cotton  Belt  for  a  period  of  six  months  is  arbitrary 
and  made  without  lawful  authority  and  in  effect  a  denial 
of  due  inrocess  of  law.  Conmierce  Act,  §  15;  American 
Sugar  Refg.  Co.  v.  Delaware^  Lackawanna  &  Western  B.  B. 
Co.,  207  Fed.  Rep.  733;  Akerly  v.  Vilas,  24  Wisconsin, 
171;  IrUerstate  Commerce  Commission  v.  lAndsviUe  & 
NashmOe  B.  B.  Co.,  227  U.  S.  88,  93- 

The  order  is  confiscatory  • 

Mr.  D.  Upthegrove,  Mr.  A.  L.  Burford  and  Mr.  Edward 
A.  Haid  filed  a  brief  for  St.  Louis  Southwestern  Ry.  Co. 
in  No.  24. 

Mr.  Blackbum  Esterline,  Special  Assistant  to  the  Attor- 
ney General,  with  whom  The  Sdidtar  Oeneral  was  on  the 
brief,  for  the  United  States. 

Mr.  Joseph  W.  Folk  for  the  Interstate  Commerce  Com- 
misaon. 

Mr.  Justice  Pitnsy,  having  made  the  foregoing  state- 
ment, delivered  the  opinion  of  the  court. 

It  will  be  convenient  to  dispose  first  of  No.  25. 

The  scope  of  the  order  of  July  10,  1914,  imder  I.  C.  C. 
Docket  No.  3151,  is  simple  and  limited;  the  grounds  of 
attack  upon  it  are  many  and  diverse,  and  based  rather 
upon  what  it  does  not,  than  upon  what  it  does,  require  to 
be  done.  As  is  pointed  out  in  the  prefatory  statement, 
the  complaint  before  the  Commission  was  made  by  the 
Railway,  the  Brewery,  and  certain  other  shippers  served 
by  the  Railway.  The  respondents  were  the  trunk  lines. 
Tlie  complaint  charged  that  the  then  recent  tariff  can- 
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oellations  were  in  effect  a  refusal  to  contimie  through 
routes  and  joint  rates  from  and  to  points  on  tiie  line  of 
the  RaOway;  allied  that  this  constituted^ unreasonable 
discrimination  between  shippers  on  the  line  of  the  RaO- 
way  anid  other  shippers  in  the  City  of  St.  Louis,  and  sub- 
jected the  former  to  undue  prejudice  and  disadvantage, 
contraiy  to  §  3  of  the  Commerce  Act  (24  Stat.  379,  380, 
c.  104) ;  and  prayed  that  the  trunk  lines  be  requiied  to 
reestablish  the  throu^  routes  and  joint  rates  as  th^ 
existed  before  the  cancellations,  that  the  reasonable  divi« 
sions  of  the  rates  be  determined,  and  that  due  reparation 
be  awarded  to  the  complainants,  with  such  other  relief 
as  the  Commissicm  might  deem  necessary.  The  order 
under  consideration,  recognizing  throu^  routes  as  being 
already  in  effect  (a  fact  about  which  there  is  no  dilute), 
required  the  Railway  and  the  trunk  lines  to  establish, 
and  for  at  least  two  years  to  maintain,  rates  not  exceeding 
by  more  than  $2.50  per  car  the  trunk  line  rates  contem- 
poraneously in  effect  between  St.  Louis  and  points  in 
other  States. 

It  is  urged  that  the  cancellation  of  the  absorption  tariff s 
on  March  1,  1910,  constituted  an  increase  of  the  former 
tetes  because  it  curtailed  the  service  to  be  rendered  under 
those  rates;  that  the  former  absorptions  presumably  re- 
sulted in  reasonable  rates  {InterBtate  Commerce  CcmmM- 
mm  V.  Chicago^  BurlingUm  A  Quincy  A.  R.  Co.,  186  U.  S. 
320,  336);  that  by  the  ''increased  rate  clause''  of  §  15  of 
the  Commerce  Act  as  amended  in  1910  (36  Stat.  552, 
c.  309),*  the  bimlen  was  upon  the  trunk  lines  to  show 

1  ''At  any  hearing  involving  a  rate  increased  lifter  Jannaiy  first, 
nineteen  hundred  and  ten,  or  of  a  rate  aoui^t  to  be  incraaeed  after 
the  passage  of  this  act  [June  18,  1910],  the  burden  of  proof  to  show 
that  the  increased  rate  or  proposed  increased  rate  is  just  and  reason* 
aUe  shall  be  upon  the  oonunon  carrier,  and  the  oommissifHi  shall 
give  to  the  hearing  and  decision  of  such  questionB  preference  over 
all  other  questions  pending  before  it  and  decide  the  same  as  qMedily 
as  possible/' 
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the  reasonableness  of  the  new  rates;  and  that,  there  being 
no  evidence  to  sustain  their  reasonableness  per  se,  the 
Commission  erred  in  law  in  failing  to  set  them  aside  by 
restoring  the  former  absorptions. 

But  this  clause  of  §  15|  by  the  fair  import  of  its  terms, 
imposes  upon  the  carrier  the  burden  of  proving  the  new 
rate  to  be  just  and  reasonable,  only  where  that  question 
is  involved  in  the  hearing;  it  does' not  call  for  proof  as  to 
matters  not  in  controversy.  As  the  Commission  pointed 
out  in  its  several  reports  (21 1.  C.  C.  308;  28 1.  C.  C.  lOO- 
101,  103,  105,  110;  32  I.  C.  C.  102,  105),  the  complaint 
was  not  directed  to  the  reasonableness  of  the  separate 
rates  either  of  the  Railway  (one  of  the  complainants) 
or  of  the  trunk  lines.  The  effort  was  to  require  the  re- 
establishment  of  the  former  absorptions  on  the  ground 
that  without  them  the  continued  practice  of  absorbing 
the  charges  of  the  Terminal  constituted  a  discrimination 
as  against  shippers  on  the  line  of  the  Railway.  And  when 
the  question  of  discrimination  was  finally  decided  against 
the  contention  of  the  complainants,  and  the  claim  of  the 
Railway  to  be  regarded  as  a  conmion  carrier  was  decided 
in  their  favor  (both  conclusions  being  supported  by  ade- 
quate evidence),  it  appearing  that  through  routes  actually 
were  in  effect  after  as  before  the  cancellations,  the  Com- 
mission deemed  it  unnecessary  to  do  more  at  that  time 
than  to'' fix  a  maximum  for  the  joint  rates,  and  then  await 
the  volimtary  action  of  the  Railway  and  the  trunk  lines 
about  establishing  joint  rates  within  the  maximum,  and 
agreeing  between  themselves  respecting  divisions. 

The  question  of  the  reasonableness  of  the  allowances 
or  divisions  made  and  to  be  made  to  the  Railway  came 
into  the  case  incidentally,  but  inevitably,  because  of  the 
heavy  shipments  to  and  from  the  Brewery  and  the  com- 
munity of  interest  Ibetween  it  and  the  Railway^  Upon  . 
this  point  there  was  abundant  evidence  to  support  the 
conclusion  of  the  Commission  that  in  making  up  the 
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joint  rates  not  more  than  $2.50  per  car  should  be  added 
to  the  trunk  line  rates  to  St.  Louis,  and  the  intimation 
(not  final,  and  not  carried  into  the  order)  that  any  divi- 
sion to  the  Railway  out  of  the  joint  rate  in  excess  of  $2.50 
per  car  woald  amount  to  an  imdue  preference  or  indirect 
rebate  to  the  Brewery.  Beyond  this,  no  question  of  sei>- 
arate  rates  was  involved,  and  the  Commission  did  not 
err,  in  view  of  the  issues,  in  assuming  the  trunk  line  rates 
to  be  reasonable  per  se.  Although  it  might  have  dealt 
with  the  divisions  in  the  same  order,  so  far  as  necessary 
to  prevent  undue  favoring  of  the  Brewery  {O^Keefe  v. 
Uniied  Staiea,  240  U.  S.  294,  300-^02),  it  was  within  the 
discretion  of  the  Commission  to  allow  the  carriers  to 
make  their  own  agreement  upon  the  subject,  as  contem- 
plated by  the  first  paragraph  of  §  15  of  tiie  act  (36  Stat. 
551),  subject  to  its  review. 

It  is  insisted  that  the  "advanced  rates"  resulting  from 
canceling  the  absorptions  were  presumptively  imreason- 
able  because  not  established  by  free  competition  but  by 
concerted  action  in  furtherance  of  the  aims  of  the  Ter- 
minal Railroad  Association  of  St.  Louis,  held  by  this  court 
to  be  an  tmlawf ul  combination  in  restraint  of  interstate 
commerce.  United  States  v.  St.  Louis  Terminal,  224 
U.  S.  383.  But  our  decision  in  that  case  (224  U.  S.  412; 
236  U.  S.  207-9)  left  imtouched  the  powers  of  the  Inter- 
state Commerce  Commission.  Besides,  appellants  sought 
no  special  relief  because  of  the  Anti-Trust  Act.  Hence 
at  the  utmost  they  were  only  entitled  to  have  the  Com- 
mission consider  tiae  nature  and  objects  of  the  Terminal 
Association  as  circumstances  bearing  upon  the  question 
of  discrimination  and  other  questions  to  which  they  were 
pertinent;  and.  this  the  Commission  did.  21 1.  C.  C.  308, 
314;  28  L  C.  C.  98, 104r-106, 109-110;  32 1.  C.  C.  102. 
.  It  is  insisted,  however,  that  the  finding  to  the  effect 
that  it  was  not  an  undue  or  unjust  discrimination  for  the 
trunk  lines  to  refuse  to  absorb  the  Railway's  charges  and 
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thereby  extend  their  flat  St.  Louis  rates  to  the  territory 
served  by  the  Railway,  while  doing  so  witii  respect  to 
the  territory  served  by  the  Terminal,  is  contrary  to  the 
indisputable  character  of  the  testimony  and  inconsistent 
in  law  with  the  very  facts  found  by  the  Conmussion.  To 
this  we  cannot  accede.  It  is  not  any  and  every  discrimi- 
nation, preference,  and  prejudice  that  are  denounced  by 
the  Commerce  Act.  Section  3  (Act  of  February  4,  1887, 
c.  104,  24  Stat.  379,  380)  renders  unlawful  any  ''vnAse 
or  unreasonable^'  preference  or  advantage,  prejudice  or 
disadvantage.  In  the  same  section  the  requirement  of 
''all  reasonable,  proper,  and  equal  facilities  for  the  inter- 
change of  traffic''  is  qualified  so  as  not  to  require  one  car- 
rier to  give  the  use  of  its  tracks  or  terminal  facilities  to  an- 
other. And  in  the  first  paragraph  of  amended  §15  (36 
Stat.  551)  it  is  rates,  regulations,  or  practices  that  in  the 
opinion  of  the  Commission  are  '^unjusUy  discriminatory, 
or  undtUy  preferential  or  prejudicial,"  etc.,  to  which  the 
prohibition  is  to  b^  applied. 

Whether  a  preference  or  advantage  or  discrimination 
is  undue  or  unreasonable  or  imjust  is  one  of  those  ques- 
tions of  fact  that  have  been  confided  by  Congress  to  the 
judgment  and  discretion  of  the  Commission  {Interstate 
Commerce  Commission  v.  Alabama  Midland  Ry.  Co.,  168 
U.  S.  144,  170),  and  upon  which  its  decisions,  made  the 
basis  of  administrative  orders  operating  in  ftUuro,  are 
not  to  be  disturbed  by  the  courts  except  upon  a  showing 
that  they  are  unsupported  by  evidence,  were  made  with- 
out  a  hearing,  exceed  constitutional  limits,  or  for  some 
other  reason  amount  to  an  abuse,  of  power.  This  results 
from  the  provisions  of  §§  15  and  16  of  the  Commerce  Act 
as  amended  m  1906  and  1910  (34  Stat.  589-591,  c.  3591; 
36  Stat.  551-554,  c.  309),  expounded  in  familiar  decisidns. 
Interstate  Commerce  Commission  v.  Illinois  Central  R.  R. 
Co.,  215  U.  S.  452, 469-470;  Interstate  Commerce  Commission 
v.'  Union  Pacific  R.  R.  Co.,  222  U.  S.  541,  547;  Procter  A 
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Gambk  Co.  v.  UniUsd  States,  225  U.  S.  282,  297-298;  Inter- 
state  Commerce  Commission  v.  LouisviUe  A  Nashville  R.  R. 
Co.,  227  U.  S,  88,  91. 

In  the  present  case  the  negative  finding  of  the  Com- 
mission upon  tiie  question  of  imdue  discrimination  was 
based  upon  a  consideration  of  the  different  conditions  of 
location,  ownership,  and  operation  as  between  the  Railway 
and  the  Terminal.  28  I.  G.  C.  104,  105;  32  I.  C.  C.  102. 
The  conclusions  were  reached  after  full  hearing,  aie  not 
without  support  in  the  evidence,  and  we  are  unable  to  say 
tiiat  they  show  an  abuse  of  discretion.  It  may  be  conceded 
that  the  evidence  would  have  warranted  a  different  finding; 
indeed  the  first  report  of  the  Commission  was  to  the  con- 
trary; but  to  annul  the  Commission's  order  on  this  ground 
would  be  to  substitute  the  judgment  of  a  court  for  the  judg- 
ment of  the  Commission  upon  a  matter  purely  administrs^ 
tive,  and  this  can  not  be  done.  United  States  v.  LouisviUe  & 
NaskmUe  R.  R.  Co.,  235  U.  S.  314, 320;  Pennsylvania  Co.  v. 
United  States,  236  U.  S.  351,  361.  The  common  use  of  the 
St.  Louis  Terminal  by  the  fourteen  trunk  lines  under  a 
single  arrangement  as  to  absorption  of  the  tenninal  charges 
does  not,  as  matter  of  law,  entitle  the  Railway,  which  has 
no  trunk  line  and  does  terminal  switching  alone,  to  pre- 
cisely the  same  treatment..  United  States  y.  St.  Louis  Ter^ 
mindl,  224  U.  S.  383,  405,  406;  LauismUe  &  NashmUe  R. 
R.  Co.  y.  United  States,  242  U-  S.  60. 

Criticism  is  directed  to  the  somewhat  abstruse  dis- 
tinction drawn  by  the  Commission  between  allowances  or 
absorptions  made  by  trunk  lines  in  compensation  for  serv- 
ices rendered  to  them  and  divisions  out  of  joint  rates  as 
for  services  rendered  for  the  shippers  (28 1.  C.  C.  101-106; 
32  I.  C.  C.  102);  but  we  deem  it  unnecessary  to  discuss 
the  pomt.  See  Tap  Line  Caises,  23f  U.  S.  1,  28;  United 
Stales  V.  BuOer  County  R.  R.  Co.,  234  TJ.  S.  29,  35-36; 
d'Keefe  v.  United  States,  240  U.  S,  294,  302. 

It  hardly  can  have  escaped  attention  that  the  real  com* 
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jAaint  of  appeilaajts  respectiiig  the  order  now  under  con- 
sideraticm  is  directed  not  to  what  the  order  requires  to  be 
done,  but  to  what  it  does  not  require.  It  gi^anted  a  part 
of  the  relief  for  which  appellants  had  applied  to  the  Com- 
missicni.  Recognizing  the  Railway  as  a  common  carrier 
to  which  allowances  and  divisions  might  be  accorded  by 
the  trunk  lines,  and  that  through  routes  were  in  operation 
between  the  Railway  and  those  lines,  it  fibced  the  max- 
imum joint  rates,  and  went  no  further  for  the  present.  The 
real  ground  for  resorting  to  the  courts  in  this  case  is  the 
failure  to  fix  divisions.  In  effect  the  District  Court  was 
asked  to  perform  a  f uncticm  specifically  conferred  by  law 
upon  the  Commission*  But  that  court  has  only  the  same 
jurisdiction  that  formerly  was  vested  in  the  Commerce 
Court  (Act  of  June  18,  1910,  c.  309,  36  Stat.  539;  Act  of 
October  22,  1913,  c.  32,  38  Stat.  208,  219);  and  it  is  setr 
tied  that  this  does  not  permit  the  court  to  exercise  ad- 
ministrative authority  where  the  Commission  has  failed 
or  refused  to  exercise  it,  or  to  annul  <^«rs  of  the  Com- 
mission not  amounting  to  an  affirmative  uxercise  of  its 
powers.  Ptocter  A  OanMe  Co.  y.  UfriUd  States,  226  JJ.  8. 
282,  292,  et  seq. 

Complaint  is  made  because  reparation  was  not  awarded. 
But  we  are  unable  to  see  that  proper  foundation  was  laid 
for  this  in  the  evidence  submitted  to  the  Commission. 

Nothing  more  need  be  said  concerning- No.  25. 

The  first  question  raised  in  No.  24  is  based  upon  the 
language  of  the  second  paragraph  of  §  15  of  the  Commerce 
Act,  inserted  by  the  amendment  of  June  18, 1910,  c.  309, 
36  Stat.  539, 552.f    It  is  said  that  the  tariff  published  by 

>  ''Whenever  there  ahall  be  filed  with  the  commisaion  any  schedule 
stating  a  new  individual  or  jdnt  rate,  fare,  imt  ehaige,  or  any  nenr  in- 
dividual or  joint  classification,  or  any  new  individual  or  joint  regula- 
tion or  practice  aflfecting  any  rate,  fare,  or  charge,  the  commission 
shall  have,  and  it  is  hereby  given,  authority,  either  upon  complaint 
<Mr  upon  its  own  initiative  without  ecmiplaiat,  at  once,  and  if  it  so  or* 
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the  Cotton  Belt  December  7, 1913,  was  a  new  tariflF  within 
the  meaning  of  this  provision,  and  while  the  Commission 
was  authorized,  either  upon  complaint  or  on  its  own  in- 
itiative, to  suspend  its  operation  pending  a  hearing,  this 
suspension  must  not  be  for  a  longer  period  than  120  days 
beyond  the  time  when  the  tariff  would  otherwise  go  into 
effect  unless  the  hearing  could  not  be  concluded  within 
that  period,  in  which  case  alone  the  Commission  might 
extend  the  time  of  suspension  for  a  further  period  not  ex- 
ceeding six  months.  It  is  contended  that  no  hearing  on 
the  matters  involved  in  the  suspended  tariff  was  begun 
within  the  120  days,  and  therefore  the  second  order  of 
suspension,  and  also  the  order  canceling  this  tariff, 
were  arbitrary  and  unlawf\il;  the  argument  being  that 
the  issues  involved  in  I.  C.  C.  Docket  No.  3151  were  not 
the  same  as  those  presented  in  the  matter  of  the  suspended 
tariff,  I.  &  S.  Docket  No.  355,  and  hence  there  was  no 
hearing  whatever  on  the  latter. 

ders,  without  answer  or  other  formal  pleading  by  the  interested  canrier 
or  carriers,  but  upon  reasonable  notice,  to  enter  upon  a  hearing  con* 
oeming  the  propriety  of  such  rate,  fare,  chaige,  classification,  regular^ 
tion,  or  practice;  and  pending  such  hearing  and  the  decision  thereon 
the  commission  upon  filing  with  such  schedule  and  delivering  to  the 
carrier  or  carriers  affected  thereby  a  statement  in  writing  of  its  reasons 
for  such  suspension  may  suspend  the  operation  of  such  schedule  and 
defer  the  use  of  such  rate,  fare,  change,  classification,  regulation,  or 
practice,  but  not  for  a  longer  period  than  one  hundred  and  twenty 
days  beyond  the  time  when  such  rate,  fare,  charge,  classification,  r^* 
ulation,  or  practice  would  otherwise  go  into  effect;  and  after  full  hear- 
ing, Vfaether  completed  before  or  after  the  rate,  fare,  charge,  classifica- 
tion, regulation,  or  practice  goes  into  effect,  the  commission  may  make 
such  order  in  reference  to  such  rate,  fare,  charge,  classification,  regu- 
lation, or  practice  as  would  be  proper  in  a  proceeding  initiated  after 
the  rate,  fare,  charge,  classification,  regulation,  or  practice  had  become 
effective:  ProvuM,  That  if  any  such  hearing  can  not  be  concluded 
within  the  period  of  suspension,  as  above  stated,  the  Interstate 
Commerce  Commission  may,  in  its  discretion,  extend  the  time  of  sus- 
pension for  a  further  period  not  exceeding  six  months.'' 
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The  form  of  the  orders  made  by  the  Commission  in 
I.  &  S.  Docket  No.  355  lends  color  to  this  argument.  The 
order  of  December  19,  1913,  makes  no  reference  to  the 
proceedings  then  pending  in  I.  C.  C.  Docket  No.  3151, 
treats  the  tariff  recently  filed  as  "stating  new  individual 
r^ulations  and  practices  affecting  rates  and  charges/* 
declares  that  the  Commission  will  enter  upon  a  hearing 
concerning  their  propriety,  and  directs  that  their  operation 
be  postponed  until  the  7th  of  May;  while  the  order  of 
April  20  refers  to  the  former  one,  recites  that  "such  hear- 
ing cannot  be  concluded  within  the  period  of  suspension 
above  stated,*'  and  orders  a  further  suspension  until  the 
7th  of  November. 

But  it  is  not  suggested,  and  there  is  no  ground  for  sup- 
posing, that  the  parties  were  misled  by  the  form  of  these 
orders.  They  were  parties  to  I.  C.  C.  Docket  No.  3151, 
then  pending.  The  Cotton  Belt  was  one  of  the  carriers 
which  had  canceled  the  former  tariffs  authorizing  allow- 
ances averaging  $4.50  per  car  to  the  Railway,  and  the  Rail- 
way having  complained  to  the  Commission  of  its  action,  it 
answered  declaring  among  other  things  that  it  canceled 
the  tariff  for  the  reason  that  it  was  advised  that  the  al- 
lowances theretofore  made  to  the  Railway  were  illegal 
because  the  Railway  was  merely  an  industrial  or  tap  line 
and  under  the  law  not  entitled  to  any  part  of  the  through 
rate,  and  further  that  if  the  Railway  was  entitled  to  com- 
pensation as  a  carrier  it  was  not  entitled  to  receive  from  the 
Cotton  Belt  any  allowance  out  of  the  through  rate,  that  if 
entitled  to  any  it  was  not  entifled  to  the  allowance  there- 
tofore paid  to  it  under  the  canceled  tariff,  and  that  the  al- 
lowance given  to  the  Railway  was  unreasonable,  excessive, 
and  unjust. 

The  issues  raised  by  this  answer  and  by  the  answers  of 
the  other  defendant  trunk  lines,  which  are  briefly  recited 
in  the  first  report  (21  I.  C.  C.  307)  but  need  not  be  here 
repeated,  necessarily  involved,  and  were  treated  by  the 
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Commiasioii  as  involving,  the  queBticm  how  much  could 
be  allowed  by  the  trunk  lines  to  the  Railway  out  of  the 
through  rate  without  amounting  to  an  undue  preference 
or  indirect  rebate  to  the  Brewery  because  of  the  com- 
mon control  of  the  Breweiy.  and  the  Railway.  Special 
attention  was  called  to  this  in  the  first  report,  as  appean 
from  what  has  been  recited  in  the  statement  prefacing 
this  opinion.  And  it  is  obvious  that  the  same  consider- 
ation was  inherent  in  the  case,  whether  the  payments  by 
the  trunk  lines  to  the  Railway  were  considered  as  divisions 
of  joint  rates  for  services  rendered  for  the  shippers  served 
by  the  Railway,  or  absorptions  in  compensation  for  serv- 
ices rendered  by  the  Railway  for  the  trunk  lines.  In 
either  case,  if  the  allowances  to  the  Railway  were  made  un- 
duly large,  the  Breweiy's  share  of  the  profit  accruing  from 
them  would  amount  to  an  indirect  preference  to  the  Brew- 
ery. Tap  Line  Cases,  234  U.  S.  1,  28;  O'Keefe  v.  United 
States,  240  U.  S.  294,  301-302.  Accordingly,  in  the  second 
report  (28  L  C.  C.  107),  the  Commission  said:  '^Com- 
plainant railway  itself  concedes  that  this  question  of  the 
amount  of  the  allowance  to  the  railway,  but  not  the  ques- 
tion of  whether  a  reasonable  allowance  should  be  made,  is 
a  matter  for  closer  investigation  owing  to  the  common  own- 
ership of  the  stock  of  the  railway  and  of  the  brewery,  its 
statement  in  this  respect,  however,  being  based  of  course 
upon  the  understanding  that  the  allowance  was  to  come 
from  the  trunk  lines.''  And  in  the  concluding  part  of  its 
report,  the  Commission  stated  (p.  Ill):  ''Should  one  or 
more  of  the  trunk  lines  attempt  to  pay  to  the  railway 
[more  than]  the  $2  per  car  which  we  suggest  herein  as  be- 
ing in  our  opinion  reasonable  for  the  latter's  shippers  to 
pay  for  its  service,  another  question  would  be  presented 
in  which  would  figure  the  fact,  much  discussed  in  the  rec^ 
ord,  of  the  common  ownership  of  the  stock  of  the  railway 
and  of  the  brewery. .  That  question  would  not  arise  pri- 
* — **lv  under  section  15  of  the  act,  but  imder  those  sectionb 
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which  seek  to  prohibit  the  giving  of  unlawful  oonoessions  by 
any  device  whatsoever.  It  fdlows  from  what  we  have  said 
herein  that  we  regard  the  present  aUowanees  wliich,  as 
stated,  aven^  slightly  above  $4.50  per  car,  as  effecting  un- 
lawful results.''  This  was  on  June  21,  1913;  pursuant  to 
the  report  the  criticised  allowances  were  cancded;  and  on 
November  13  in  the  same  year  the  case  was  submitted  to 
the  Commission  upon  a  rehearing  at  the  instance  of  the  Rail- 
way. The  Cotton  Bdt  remained  a  party  to  the  proceed- 
ing. The  issues  raised  by  its  answer  had  not  been  finally 
disposed  of,  nor  its  answer  withdrawn.  Since  it  involved 
the  public  interests,  and  not  merely  those  of  the  Cottcm 
Belt,  this  particular  issue  hardly  could  be  withdrawn. 

The  question  of  the  validity  of  the  previous  allowances, 
approximatdy  $4.50  per  car,  or  of  any  allowance  greater 
than  $2.00  Tper  car,  bang  thus  bound  up  in  the  pending 
controversy  under  I.  C.  C.  Docket  No.  3151,  the  Cotton 
Belt  tariff  published  December  7,  1913,  while  the  Com- 
mission had  that  controversy  imder  advisonent,  manifestly 
was  an  attempt  to  forestall  the  decision.  There  was  no 
error  in  suspending  it  pending  the  decision.  And,  ^ere 
being  nothing  further  to  be  submitted  to  the  Conunissiqii 
in  the  way  of  evidence  or  argument,  it  was  natural,  and 
not  inconsistent  with  the  substantial  rights  of  the  parties, 
for  the  Commission  to  treat  the  suspension  of  the  Cotton 
Belt  tariff  as  a  proceeding  ancillary  to  the  other,  involv- 
ing no  different  question  on  the  merits. 

The  final  order  setting  this  tariff  aside  necessarily  rested 
upon  a  finding  that  the  proposed  absorption  was  so  unduly 
large  as  to  amount  to  a  prdTerence  or  indirect  rebate  to  the 
Brewery.  In  orders*  of  this  kind,  not  including  an  award 
of  damages,  formal  and  precise  findings  no  longer  are  neces- 
sary; §  14  having  been  amended  in  this  respect  by  Act  of 
June  29,  1906,  c.  3591,  34  Stat.  5S4,  689.  See  House  Re- 
port No.  691,  59th  Cong.,  1st  sess.-,  p.  4,  explaining  this 
provision  of  the  bill. 
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What  we  have  said  disposes  at  the  same  time  of  the  only 
objection  raised  against  the  order  of  April  20, 1914. 

The  Railway  makes  the  additional  contention  that  the 
order  of  July  10, 1914  (I.  &  6.  Docket  No.  356),  prohibited 
the  Cotton  Belt  from  paying  to  the  Railway  as  much  as 
$4.50per  car  for  its  services,  and  that  itamoimted  to  a  tak- 
ing of  the  Railway's  property  without  due  process  of  law  in 
violation  of  the  Fifth  Amendment,  because  any  rate  less 
than  that  named  would  be  confiscatory.  That  the  order  has 
the  effect  of  prohibiting  the  Cotton  Bdt  from  paying  to  the 
Railway  as  much  as  $4.50  per  car  is  alleged  in  the  peti- 
tion of  the  appellants  and  admitted  in  the  answer  ot  the. 
United  States,  and  we  take  it  for  granted  that  this  is  eo. 
It  is  argued  that  it  was  operative  upon  all  the  trunk  lines, 
and  it  is  contended  that  payments  by  all  of  these  lines 
upon  all  interstate  cai^  interchanges  of  any  rate  less  than 
$4.50  per  car  would  not  yield  in  the  aggregate  a  reason- 
able return  upon  the  fair  value  of  the  Railway's  property 
devoted  to  the  use  of  interstate  commerce. 

Asa  part  of  the  argument,  it  is  urged  that  thedecisbn  of 
the  Commission  actually  limits  the  *^»niTigjn  of  the  Rail- 
way to  $2.50  per  car,  allied  to  be  wholly  inadequate. 
But  the  order  under  attack  in  this  suit  has  no  such  ^ect; 
and  the  contemporaneous  order  und*6r  I.  C.  C.  Docket  No. 
3151  merely  limits  tiie  joint  rates  to  not  exceeding  $2.50 
in  advance  of  the  St.  Louis  rates,  and  does  not  deal  with 
the  divisions;  the  opinion  expressed  upon  this  point  being 
only  tentative. 

Appellees  contend  that  the  finding  of  the  Commission 
upon  the  subject  of  confiscation  is  conclusive;  or  at  least 
that  it  is  not  subject  to  be  attacked  upon  evidence  not 
presented  to  the  Commission,  as  is*  attempted  here.  We 
cannot  sustain  this  objection  in  its  entirety.  Itistruetiiat 
so  long  as  the  Commission  proceeds  in  accordance  with  the 
requirements  of  the  Commerce  Act  and  its  amendments, 
and  with  proper  r^^  for  oonstitutional  restrictions,  its 
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administrative  orders,  not  calling  for  the  payment  of 
money,  if  made  after  due  hearing  and  support^  by  evi- 
dence, are  not  subject  to  attack  in  the  courts.  This,  as  we 
have  seen,  results  from  the  provisions  of  §§  15  and  16  of 
liie  act  as  amended.  Ikterstate  Commerce  Commiawm  v. 
IJUnais  Central  fi.  R.  Co.,  215  U.  S.  462,  469-470;  Inter- 
state Commerce  Commiseion  v.  Union  Pacific  R.  R.  Co.^ 
222  U.  S.  541,  547;  Procter  A  GanMe  Co.  v.  United  States, 
225  U.  S.  282,  297-298;  Interstate  Commerce  Commission 
V.  Louisville  &  NashviUe  R.  R.  Co.,  227  U.  S.  88, 91.  But 
these  cases  recognize  that  matters  of  constitutional  right 
are  not  to  be  conclusively  determined  by  the  Commission; 
and  we  are  not  prepared  to  say  that  a  party  is  debarred 
from  attacking  an  order  of  the  Commission  upon  con- 
stitutional grounds  ev^i  though  they  were  not  taken  in 
the  hearing  before  that  body. 

Nevertheless,  correct  practice  requires  that,  in  ordi- 
nary cases,  and  where  the  opportunity  is  open,  all  the  per- 
tinent evidence  shall  be  submitted  in  the  first  instance  to 
the  Commission,  and  that  a  suit  to  set  aside  or  annul  its 
order  shall  be  resorted  to  only  where  the  Coinmission  acts 
in  disr^^ard  of  the  rights  of  ihe  parties.  This  was  recog- 
nized before  the  amendment  of  1906,  and  when  by  §§  14, 15, 
and  16  of  the  original  Act  of  February  4,  1887,  c.  104,  24 
Stat.  379,  384,  as  amended  by  Act  of  March  2,  1889,  c. 
382,  25  Stat.  855,  the  findings  made  by  the  Conmiission 
upon  questions  of  fact  were  limited  in  their  effect  to  that 
of  prima  fade  evidence  in  all  cases  and  not  only,  as  now,  in 
reparation  cases.  Cindnnati,  New  Orleans  &  Texas  Pa- 
dfic  Ry.  Co.  V.  Interstate  Commerce  Commission,  162  U.  S. 
184,  196;  Texas  &.  Padfix^  Ry.  Co.  v.  Inierstaie  Commerce 
CommiseUm,  162  U.  S.  197,  235,  238;  LouismUe  A  Nashr 
vOle  R.  R.  Co.  V.  Beklmer,  175  U.  S.  648,  675;  East  Tenr 
nessee  ike.  Ry.  Co.  v.  Interstate  Commerce  Commission, 
181  IT.  S.  1,  27;  Illinois  Central  R.  R.  Co.  v.  Interstate 
Commerce  CommissUm,  206  U.  S.  441,  454.    The  1906 
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amendment^  in  modifying  §  14  so  as  to  dispense  with  the 
necessity  of  fonnal  findings  of  fact  except  in  cases  where 
damages  (or  reparation)  are  awarded,  and  §§  15  and  16  so 
as  to  give  a  greater  effect  than  before  to  the  orders  of  the 
Commission  other  than  those  requiring  the  payment  of 
money,  renders  it  not  less  but  more  appropriate  that,  so 
far  as  practicable,  ail  pertinent  objections  to  action  pro- 
posed by  the  Commission  and  the  evidence  to  sustain 
than  shall  first  be  submitted  to  that  body.  Hence,  we  can- 
not approve  of  the  course  that  was  pursued  in  this  case, 
of  withholding  from  the  Commission  essential  portions  of 
the  evidence  that  is  alleged  to  show  the  rate  in  question 
to  be  confiscatory.  Certainly,  where  the  Commission,  af- 
ter full  hearing,  has  set  aside  a  given  rate  on  the  grcHmd 
that  it  is  unreasonably  high,  it  should  require  a  dear  case 
to  justify  a  court,  upon  evidence  newly  adduced  but  not 
in  a  proper  sense  newly  discovered,  in-annuUing  the  action 
of  the  Conmiission  upon  the  ground  that  the  same  rate  is 
80  unreasonably  low  as  to  deprive  the  carrier  of  its  con- 
stitutional right  of  compensation. 

However,  the  issue  is  in  the  case  and  must  be  dealt 
with.  In  order  to  show  that  any  rate  less  than  S4.50 
would  be  non-compensatory,  the  Railway  undertook  to 
demonstrate  that  the  full  $4.50  would  not  pay  the  cost 
of  transportation  and  yield  a  just  return  upon  the  value 
of  its  property.  Yet  the  rates  voluntarily  established 
by  the  Railway  prior  to  the  commencement  of  the  pie&- 
ent  controversy  averaged  about  S4.50  per  car,  a  S4.50 
rate  was  provided  for  in  a  tariff  issued  by  the  Railway 
m  February,  1913,  a  uniform  allowance  of  this  amount  was 
asked  for  by  it  upon  the  second  hearing  before  the  Com- 
mission, and  the  Railway  concurred  in,  and  now  seeks 
to  maintain,  the  Cotton  Belt  tariff  which  contemplated 
payment  of  that  rate  for  its  services.  Besides,  the  rate 
may  be  compared  with  S3  per  car  charged  by  the  Ter- 
minal for  sunilar  services,  $2  per  car  fixed  by  city  ordi- 
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naace  as  the  Railway's  maadnHiTn  charge  for  local  ship- 
ments between  any  i)oint8  on  its  line,  the  charge  of  $1 
per  car  voluntarily  established  by  the  Railway  for  intra- 
plant  movements,  25  cents  per  car  for  weighing  move- 
mentSy  aad  the  special  charge  of  $1  per  car  oh  limited 
liability,  obtaining  between  the  Railway  and  the  Cotton 
Belt  and  offered  to  other  carriers.  The  evidential  effect 
of  the  Railway's  voluntary  acjtion  is  obvious.  Interstate 
Commerce  Commisnan  v.  Chicago,  Bturlington  &  Quincy 
22.72.  Co.,  186 U.S.  320,  336. 

Moreover,  upon  the  second  hearing  before  the  Com* 
mission  (January,  1912),  Mr.  Moore,  the  Pl:esident  of 
the  Railway,  testifying  in  its  behalf  upon  the  very  point 
and  from  a  full  knowledge  of  the  operations  of  the  com* 
pany  and  its  property  and  expense  accoimts,  stated: 
''The  revenue  which  we  are  now  receiving  for  all  kinds 
of  service  performed  by  the  Manufacturers  Railway  Com- 
pany is  sufficient  to  pay  operating  expenses,  taxes,  rentals, 
and  other  fixed  charges  and  7  per  cent,  on  the  investment." 

The  evidence  produced  by  the  Railway  before  the  Dis- 
trict Court,  while  quite  inconsistent  with  these  conces^ 
sions,  is  adduced  as  a  mathematical  demonstration  that 
the  S4.50  rate  is  confiscatory.  The  principal  witnesses 
were  an  expert  in  the  valuation  of  railways,  two  real 
estate  experts,  and  Mr.  Moore,  the  President  of  the  Rail- 
way. Opinion  evidence  was  relied  upon,  basing  values 
on  estimated  cost  of  reproduction  less  depreciation,  it 
being  stated  that  the  records  of  the  Railway  had  been 
kept  in  such  a  way  as  not  to  show  the  actual  cost.  A  table 
was  presented  ('^Summary  D")  stating  the  entire  value 
of  the  property  of  the  Railway  on  January  1,  1915,  at 
12,215,353.78,  and  deductions  were  made  of  capital  ex- 
penditures during  the  previous  eighteen  months,  in  order 
to  show  the  value  as  of  June  30, 1913,  and  June  30,  1914. 
It  was  attempted  to  assign  to  the  interstate  business  a 
proportion  of  the  total  value  corresponding  to  the  extent 
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of  its  employment  in  that  business.  Minnesota  RcUe 
Cases,  230  U.  S.  352,  461.  The  value  of  the  property 
as  of  June  30,  1913,  according  to  the  estimates,  was 
S2,086,474.98;  and  it  being  found  that  the  interstate 
car  movements  during  the  precedi  ig  fiscal  year  were 
79.58  per  cent,  of  the  total  traffic,  an  application  of 
this  percentage  to  the  total  value  gave  $1,659,227.08 
as  the  proportion  of  the  value  of  the  property,  based 
on  use,  assigned  to  interstate  traffic  for  th^  fiscal 
year  1913.  Operating  expenses,  taxes,  and  rentals  for 
the  same  year  were  said  to  amount  to  $195,628.80,  of 
which  79.58  per  cent.,  or  $155,681.39,  was  apportioned  to 
interstate  business.  The  gross  revenue  from  interstate 
business  for  the  same  year,  on  the  assumed  basis  of  $4.50 
per  car  from  all  trunk  lines  on  all  car  interchanges, 
was  calculated  to  be  $217,309.25.  Deducting  from 
this  the  apportioned  expenses  ($155,681.39)  would  leave 
a  net  revenue  of  $61,627.86,  or  only  3.7  per  cent,  of 
$1,659,227.08,  the  value  of  the  property  assigned  on 
the  basis  of  use  to  interstate  traffic  as  of  June  30,  1913. 

Similar  processes  showed  apparent  net  earnings  of  only 
1.86  per  cent,  for  the  fiscal  year  ending  June  30, 1914,  and 
.77  per  cent,  for  the  six  months  ending  December  31, 1914. 

The  calculations  are  complex,  and  we  need  not  repro- 
duce them  in  detail.  We  have  indicated  the  outlines, 
and  will  analyze  the  figures  only  far  enough  to  show  that 
they  do  not  amount  to  a  demonstration. 

By  way  of  contrast  to  the  results  deduced  from  opinion 
evidence  concerning  values,  it  should  be  remarked  that 
Mr.  Moore  testified  in  the  District  Court  that  at  the 
commencement  of  his  connection  with  the  company  in 
February,  1909,  he  could  only  find  an  apparent  book 
value  amounting  to  $300,899.66,  which  he  believed, 
however,  did  not  reflect  the  value  of  the  railway  prop- 
erty at  that  time;  and  that  down  to  January  31,  1915, 
there  had  been  improvements  and  additions  to  the  equip- 
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ment  amounting  to  $560,008.75,  and  additions  to  real 
estate  amounting  to  $525,349,  making  a  total  book 
value  of  $1,386,257.40.  By  deducting  $128,878.80  for 
capital  expenditures  subsequent  to  June  30,  1913,  we 
get  $1,257,378.60  as  the  total  value  on  that  date,  of  which 
79.58  per  cent.,  or  $1,000,621.89,  would  represent  the 
value  assigned  to  the  interstate  business  according  to 
the  formula;  and  upon  this  amount  the  calculated  net 
revenue  of  $61,627.86  would  yield  over  6  per  cent. 

Returning  to  the  calculation  relied  upon  by  the  Rail- 
way, Summary  D  includes  an  item  ''Present  Value  of 
Leases,  $757,102." 

This  is  the  sum  of  two  items,  explained  as  follows: 
The  Railway  holds  under  lease  from  the  Breweiy  all  the 
lands  occupied  by  its  tracks  and  certain  tracks  owned 
by  the  Breweiy  within  what  is  described  as  the  "Brewery 
Zone,"  bounded  by  Lynch  Street  on  the  north,  First 
Street  on  the  east,  Utah  Street  on  the  south,  and  Thir- 
teenth Street  on  the  west,  the  rental  being  $24,000  per 
annum,  and  the  lease  having  seventeen  years  to  run  from 
January  1,  1915.  The  real  estate  experts  valued  this 
according  to  its  area  in  square  feet,  and  by  this  process 
arrived  at  $1,377,853  as  its  market  value.  The  rental 
value  on  a  5  per  cent,  basis  would  be  $68,892.65.  Since 
by  the  terms  of  the  lease  the  lessor  was  required  to  pay 
the  taxes,  estimated  at  about  $6,000,  reducing  the  net 
income  to  about  $18,000,  this  siun  was  deducted  from 
$68,892.65,  leaving  $50,892.65  as  the  annual  value  of 
the  lease  to  the  Railway  for  the  unexpired  tenn  of  seven- 
teen years;  and  the  cash  value  of  an  annuity  of  that 
amount  for  that  term,  said  to  be  $573,767,  was  taken 
as  the  capital  value  of  the  lease.  ^    Again,  the  Railway 

>  The  process  is  clearly  erroneous.  Payment  of  taxes  by  lessor  is 
for  its  own  account,  not  for  lessee's.  Annual  cost  of  leasehold  to  lessee 
is  measured  by  gross  rental  paid,  irrespective  of  what  lessor  does  with 
the  money. 
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holds  certain  property  in  its  River  Yard  under  lease  from 
the  City  of  St.  Louis  at  an  annual  rental  of  S4,000,  ex* 
piring  October  7,  1934.  This  property  was  estimated  by 
the  witnesses  to  be  worth  S376,309|  5  per  cent,  of  which 
is  $18,815.45,  and  this  amount  less  S4,000  was  taken 
to  be  the  annual  value  of  ihe  lease,  which,  capitalised 
for  19  years,  9  months  and  7  days,  the  unexpired  term 
from  January  1,  1915  (date  of  valuation),  gave  $183,335 
as  the  value  of  this  lease  to  the  lessee. 

We  are  not  convinced  that  these  somewhat  specuk^ 
tive  valuations  of  the  leaseholds,  even  if  the  calculations 
were  otherwise  correct,  ought  to  be  included  in  the  value 
of  the  Railway's  property  for  the  present  purpose. 

The  lease  from  the  Brewery  includes  sidings,  tracks, 
and  yards  some  of  which  are  of  special  value  to  the 
Brewery,  but  eith»  are  inaccessible  to  the  general  pubUc 
served  by  the  tracks  oi  the  Railway  or  are  jmcUcaSty 
monopolieed  for  plant  use  by  the  S^wery.  The  Com- 
mission^ in  its  Second  Report,  28  I.  C.  C.  96,  descxibed 
the  conditions.^    The  original  lease  from  the  Brewery  to 

>The  squares  bounded  by  the  streets  Ninth,  Thirteenth,  Lyndi, 
and  Dorcas;  Ninth,  Eleventh,  BBstafem,  and  Arsenal;  and  Seeond, 
Broadway  (Broadray  being  just  south  of  Seventh),  Bostaloni,  and 
Arsenal  are  devoted  to  buildings  and  yards  of  the  brewery  exclusively. 
Although  within  these  bounded  areas  there  are  also  others  in  addition 
to  the  three  following-named  departments,  they  will,  for  the  sake  of 
convenience,  be  referred  to  as  the  bottling  department,  Budweiser 
department,  and  k^  department,  respectively.  The  tracks  serving 
all  three  of  these  departments  are  in  and  between  buildings  and  aheds 
of  the  brewery  or  in  the  yards  adjoining,  and  are  practically  inckieed — 
on  some  sides  by  buildings  with  passageways  between  and  on  th% 
other  sides  by  fences  or  walls  surrounding  the  yards  contiguous  to 
the  buildings  All  of  the  tracks  within  these  yards  are  eHsential  to 
the  operation  of  the  brewery  exeept  four  team  tradte  in  the  yards 
contiguous  to  the  bottling  department  at  Ninth  and  Dorcas.  As  bear- 
ing upon  the  accessibility  by  the  public  to  these  various  departments, 
it  may  be  explained  that  the  tracks  in  the  open  yard  of  the  bottling 
department— that  is,  on  the  Ninth  and  Dorcas  streets  sides— are  in- 
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the  Railway^  dated  Decemb^  31, 1908,  drew  a  distinction 
between  tracks  and  sidings,  leasing  the  former  and  ex- 
cluding the  latter,  as  to  which^  however,  it  contained 
this  clause:  ''Said  Association  further  gives  and  grants 
to  said  RaUway  the  right  and  privilege  to  use  and  oper- 
ate the  aforesaid  sidings,  for  railway  purposes,  upon  con- 
dition, however,  that  such  use  will  never  interfere  with 
the  reasonable  use  thereof  by  said  Association,  of  which 
said  Association  shall  be  the  sole  and  only  judge.''  This 
was  made  the  subject  of  criticism  at  the  first  hearing  be- 
fore the  Commission,  and  in  consequence  the  lease  was 
amended  before  the  second  hearing  so  as  to  omit  this  limr 
itation  (28  I.  C.  C.  97).  But  the  evidence  tends  to  show, 
if  it  does  not  render  it  clear,  that  certain  yards  and  tracks 
representing  more  than  one-third  of  the  c^gregate  value 
of  the  leased  lands  are  used  almost  if  not  quite  exclu- 
sively by  the  Breweiy;  and  raises  a  question  whether 
some  of  the  other  yards,  or  portions  of  them,  are  not, 
like  those  mentioned,  actually  used  rathw  as  parts  of 
the  Brewery  plant  than  as  parts  of  the  transportation 
sfystem  of  the  Railway. 

closed  by  an  iron  fence,  on  which  are  displayed  "No  Thoroughfare" 
signs,  and  .that  the  four  public  team  tracks  in  this  yard,  referred  to, 
end  en  the  edge  of  an  embankment  supported  by  a  concrete  wall 
built  up  from  Ninth  street,  which  is  some  10  or  12  feet  below,  and 
topped  with  an  iron  fence;  that  the  tracks  at  the  Thirteenth  street 
dde  of  this  department  are  ended  some  10  or  15  feet  below  the  street 
level  by  a  stone  wall  and  must  therefore  be  reached  by  entries  from 
other  ffldes;  that  the  team  tracks  in  the  Budweiser  yard  at  Ninth  and 
Pestalozzi  iire  inclosed  by  a  high  iron  fence  with  swinging  gates;  and, 
likewise,  that  the  25  or  more  ladder  tracks  in  the  yards  of  the  keg  de- 
partment, beginning  at  Second  and  Pestalozzi  and  running  west  to 
Broadway,  are  ended  some  25  feet  below  the  levd  of  Broadway  by 
an  embankment  which  is  reinforced  by  a  concrete  or  stone  wall  topped 
with  an  iron  fence.  As  access  to  the  latter  department  from  the  Broad- 
way side  is  thus^  absolutely  impracticable,  entrance  must  be  effected 
from  Pestalozzi  street  or  between  buildings  of  the  brewery  on  the  Ar- 
senal street  side  between  Seoood  and  Broadway. 
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The  finding  of  the  Commifision  that  the  Railway  is  for 
the  puipoees  of  its  decision  a  common  cairier  (a  finding 
not  now  in  question),  does  not  have  the  necessary  effect 
of  impressing  all  of  its  property  with  the  character  of 
property  employed  in  the  service  of  the  public.  The 
Commission  recognised  that  there  was  a  question  whether 
a  part  of  the  service  performed  by  the  Railway  was  not  a 
plant-facility  service  rather  than  Uiat  of  a  conmion  carriar. 
21  I.  C.  C.  316.  And  under  the  peculiar  circumstances 
of  the  case  we  prefer  to  accept  the  reserved  rental  of 
t24,000,  voluntarily  fixed  by  the  parties  most  concerned 
at  a  time  antedating  the  present  controversy,  as  more  re- 
liable evidence  of  the  annual  vahie  of  the  rights  conferred 
upon  the  Railway  as  a  carrier  than  ihe  opinions  of  the 
experts  based  upon  the  tiieory  that  by  the  lease  the  entire 
value  of  the  property  was  devoted  to  the  public  use. 

The  lease  from  the  City  to  the  Railway  is  not  in  the 
printed  transcript,  but  the  substance  of  the  ordinance 
authoriang  it  is  stated.  It  granted  authority  to  construct, 
maintain,  and  operate  tracks  upon  land  of  which  a  con- 
siderable part  constituted  a  public  wharf.  If  the  stipu- 
lated rental  is  less  than  the  fair  annual  value  of  the 
property  it  is  to  be  presumed  that  ihe  grant  of  the  ex- 
cess was  to  the  public,  not  to  ihe  private  interest  of  the 
Railway.  We  are  at  a  loss  to  see  upon  what  principle  a 
presumed  annual  value  of  the  leasehold  in  excess  of  the 
stipulated  rent  can  be  capitalized  as  assets  of  the  Rail- 
way for  the  use  of  which  in  conmierce  the  public  is  re- 
quk^  to  pay  tolls.  This  would  give  to  the  lease  tJie  ef- 
fect of  converting  public  property,  pro  tanio,  into  private 
property. 

Deducting  the  value  of  the  leases,  $757,102,  from  $2,086,* 
474.98,  the  estimated  value  of  the  Railway's  property  as 
of  June  30,  1913,  would  leave  $1,329,372.98,  of  which 
79.58  per  cent.,  or  $1,057,915.02,  would  represent  the  value 
assigned  to  the  interstate  businees  according  to  the  f or- 
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mula;  and  upon  this  aiQount  the  calculated  net  revenue 
of  $61>627.86»  would  yield  over  6.8  per  cent. 

The  calculations  of  revenue  and  expenses  also  require  re- 
vision. The  gross  revenue  from  interstate  business  as  stated 
indudeb  not  merely  that  derived  from  car  interchanges  at 
14.50  per  cat,  of  which  in  the  fiscfd  year  ending  June  30, 
1013,  there  were  45,602  cars,  producing  $205,200;  but  in 
addition  there  were  short-haul  interchanges,  4,075  cars  at 
the  city  rate  of  S2  per  car,  producing  $0,050;  inter^plant 
and  intra-plant  movements,  1,206  cars  at  $1  per  car,  pro- 
ducing $1,206;  and  weighing  movements,  3,777  cars  at  25. 
cents,  producing  t044.25,  making  a  total  of  $217,300.25. 
The  evidence  renders  it  clear  that  the  cost  of  these  different 
movements  is  not  and  cannot  be  segregated;  and  Mr. 
Moore  himself  testified  in  effect  that  it  costs  the  same  to 
the  Railway  to  weigh  a  car  upon  which  25  cents  tevenue  is 
received,  as  to  make  an  intra-plant  switch  of  a  car  for  which 
$1  is  received,  or  a  city  moyement  limited  by  ordinance 
to  $2,  or  an  interchange  delivery  for  which  $4.50  is  the  rate 
assumed  for  the  purposes  of  the  test.  The  plant  move- 
ments are  for  the  benefit  of  the  Brewery  alone,  that  being 
the  only  industry  having  need  for  such  service;  weighing 
movements  likewise  appear  to  be  independent  of  trans- 
portation in  commerce.  The  limit  of  $2  fixed  by  the  or- 
dinance for  the  city  movements  seems  to  have  been  a  part 
of  the  consideration  for  the  grant  to  the  Railway  of  rights 
in  the  streets;  and  on  this  theory  any  deficiency  of  revenue 
is  properly  apportionable  to  the  traffic  participating  in 
these  movements.  But  as  to  the  other  movements,  the 
method  of  calculation  adc^ted  apportions  the  cost  between 
the  different  classes  according  to  the  revenue  derived  from 
each,  rather  than  according  to  the  cost  or  value  of  the 
service. 

If  the  plant  and  weighing  mov^nents — all  of  the  former 
and  three-fourths  of  the  latter  being  performed  for  the 
Brewery— were  charged  at  (say)  $2.50  per  car  instead  of  the 


Digitized  by  VjOOQIC 


498  OCTOBER  T£KM,  1917. 

GouDad  for  PkurtiflB.  246  U.  S. 

rates  voluntarily  adopted,  the  gain  of  revemie  would  be 
more  than  $10,000— approximately  1  per  cent,  upon  the 
entire  $1,057,915.02. 

The  evidence  submitted  upon  the  issue  of  confiscation 
suggests  other  questions  that  need  not  be  discussed  or 
even  mentioned ;  but  we  must  not  be  understood  as  accq>t- 
ing  what  we  have  not  particularly  criticiied.  It  is  suffi- 
cient to  say  there  is  a  failure  to  prove  that  the  rate  is  uur 
remunerative. 

Ikcrees  qjBbmed. 

Mr.  JusncE  BouiES  took  no  part  in  the  consideratiQn 
or  decidon  of  these  cases. 


DALTON  ADDING  MACfflNE  COMPANY  v.  COM- 
MONWEALTH OP  VIRGINIA  AT  THE  RELATION 
OF  THE  STATE  CORPORATION  COMMISSION. 

SBBOB  TO  THE  SUFBEMB  COtJBT  OF  AFFBALB  OW  IBB  STATS 

OF  vmoiNU. 
No.  176.    Aigued  Biareh  11,  1918.— Dadded  Apnl  15,  1918. 

A  material  part  of  the  busmess  conducted  in  Viiginia  by  plaintiff  in 
error— a  foreign  corponttion-— was  intrastate,  and  the  company  was 
therefore  subject  to  the  licensing  power  of  the  State. 

118  Virginia,  563,  afiSrmed. 

Thb  case  is  stated  in  the  opimoiL 

Mr.  Thomas  A.  Banning  and  Mr.  HarM  S.  Bloomberg^ 
for  plaintiff  in  error,  submitted. 

Mr.  J.  D.  Hank,  Jr.,  Attorney  General  of  the  State  of 
Virginia,  f oi;  defendant  in  error. 
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Mb.  Justice  McRetnolds  detivered  the  opinion  of  the 
court. 

Plaint:?  in  error,  an  OUo  corporation,  complains  that 
the  Supreme  Court  of  Appeals  of  Virginia  improperly 
aflSrmed  an  order  by  the  Coiporation  Commission  assess- 
ing a  fine  against  it  for  transacting  buoness  in  the  State 
without  certificate  of  authority  required  by  law.  1 18  Vir- 
ginia, 563.  That  court  adopted  and  approved  the  Com- 
mission's opinion,  which,  among  other  things,  declared: 

''We  are  of  the  opinion  that  the  facts  of  this  case  dem- 
(mstrate  beyond  a  peradventure  that  the  Dalton  Adding 
Machine  Company  is  doing  a  substantial  part  of  its  busi- 
ness in  this  State  in  the  following  particulars: 

''(a)  In  brining  its  machines  into  this  State  before 
selling  them,  and  in  maintaining  a  stock  of  machines  for 
exhibition  and  trial,  and  in  selling  such  machines  m  this 
State,  after  their  transportation  in  interstate  commerce 
Has  been  concluded  and  they  have  become  mmgled  witii 
the  general  mass  of  property  in  this  State; 

"(b)  In  renting  such  machines  and  collecting  rents 
therefor  from  its  customers  in  tiiis  State  at  will; 

''(c)  In  buying  and  exchanging  machines  for  machines 
made  by  other  manufacturers,  and  in  selling  such  machines 
so  received  in  exchange  at  will; 

"(d)  In  employi])g  a  mechanic  in  this  State  and  enter- 
ing into  contracts  for  r^Muring  of  machines  owned  by 
persons  in  this  State  from  tnne  to  time  and  collecting  the 
charges  therefor; 

"(e)  In  keeping  on  hand  in  this  State  certain  parts  of 
machines  and  a  stock  of  paper  and  ribbons  suitable  for  use 
upon  the  machines,  which  are  freely  sold  from  time  to  time 
by  its  agents  in  Richmond  to  its  customers. 

"We  think  it  perfectly  apparent  that  in  these  partic- 
iculars  the  business  of  the  company  in  this  State  is  not 
'commerce  among  the  States,'  the  freedom  of  which  is 
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guaranteed  by  the  United  States  Constitution,  but  that 
such  business,  in  eveiy  essential  particular,  is  business 
which  has  been  transacted  by  the  company  in  this  State  in 
violation  of  the  statutes  referred  to." 

Beyond  serious  doubt  the  above  qiecifications  con* 
ceming  the  business  carried  on  in  Virginia  are  supported 
by  the  record.     A  material  part  of  it  was  intrastate. 

The  judgment  of  the  court  below  is 

Affirmed. 


GENERAL  RAILWAY  SIGNAL  COMPANY  v.  COM- 
MONWEALTH OF  VIRGINU  AT  THE  RELA- 
TION OF  THE  STATE  CORPORATION  COM- 
MISSION. 

ERROR  TO  THE  BUFRBME  COUBT  OF  APPBAU  OF  THE  STATB 
OF  VIRGINIA. 

No.  177.    Aisued  Maich  11,  1918.— Demfad  April  15,  191S. 

# 

A  foreign  ooiporation,  for  lump  sums,  -made  and  performed  oontracts 
to  furnish  completed  automate  railway  signal  systems  in  Virginia, 
in  the  performance  of  which  the  materials,  supplies,  machinery,  de- 
vices and  equipment  were  brought  from  without,  but  their  installa- 
tion, as  structures  permanently  attached  to  the  soil,  required  em- 
ployment of  local  labw,  digging  of  ditches,  oonstiuctioQ  of  oonoiete 
foundations,  and  painting.  Hddj  that  local  business  wae  involved, 
sqMurate  and  distinct  from  interstate  oommeroe,  and  subject  to  the 
licensing  power  of  the  State.    Broiomng  v.  Waycros^^  233  U.  S.  16. 

The  Virginia  law  imposing  a  fee  for  the  privilege  of  doing  local  business 
of  $1,000  on  foreign  corporations  with  capital  ov^  $1,000,000  and 
not  exceeding  $10,000,000  (Acts  1910,  c.  53,  (  38a),  upkdd,  as  not 
arbitrary  or  unreasonable  under  all  the  circumstaneesi  tfaouf^  the 
case  is  on  the  border  line. 

118  Virginia,  301,  affirmed. 
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Ths  case  is  stated  in  the  opinion. 

Mr.  Hugh  SaUerleef  with  whom  Mr.  Hiram  R.  Wood 
was  on  the  brief,  for  plaintiff  in  error: 

Just  what  did  the  defendant  do  in  Virginia?  It  em- 
ployed there  about  20  men — 11  signal  engineers  and  ex- 
perimced  men  and  0  laborers — for  possibly  four  or  five 
months  altogether.  *They  erected  iron  signal  masts  about 
two  miles  apart  and  fitted  on  them  alternating  current 
induction  motors,  signal  arms,  gears,  relays  and  housings, 
transformers,  line  arresters,  etc.  To  reach  the  rails  they 
dug  short,  shallow  trenches,  to  an  aggrc^te  amoimt  of 
not  over  1,600  feet  in  a  hundred  miles.  The  Southern 
Railway  Company  furnished  and  put  up  the  necessary 
wooden  poles  and  wires.  The  defendant's  men  applied 
the  last  coat  of  paint  to  the  signal  apparatus,  the  first 
coats  having  been  applied  at  the  factory. 

The  def aidant  did  these  things  in  Virginia  only  because 
it  could  not  do  them  in  New  York,  and  it  had  no  desire  or 
intention  to  establish  its  business  in  Virginia.  Because 
of  the  nature  of  the  defendant's  products  it  was  a  com- 
plicated, tedious  job  to  install  them  ready  for  use,  but 
the  defendant  was  in  Virginia  for  that  purpose  and  no 
other.  It  was  merely  completing  a  sale  to  the  Southern 
Railway  Company,  iuid  it  did  no  business  and  had  no 
relations  with  the  citizens  of  Virginia  ezc^t  for  hiring  a 
few  laborers. 

In  short,  the  defendant  was  doing  in  the  State  isolated 
acts  incidental  to  its  manufacturing  and  selling  business 
conducted  in  New  York.  These  acts  completed,  it  might 
or  might  not  ever  again  have  so  much  as  one  employee 
in  the  State.  To  force  such  a  casual,  occasional  entrant 
to  secure  a  license  to  do  business,  continuously  to  main- 
tain an  office,  to  pay  a  license  tax  of  $1,000  and  an  annual 
registiration  tax,  would  be,  we  respectfully  submit,  the 
hdfcbt  of  injustice.    The  very  language  of  the  statutes 
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regulating  foreign  corporations  doing  business  in  the  State 
'is  manifestly  ill  chosen  to  achieve  such  a  result. 

This  court  early  decided  that  single  transactions  in  a 
State  by  a  foreign  corporation,  even  in  the  conduct  of  its 
ordinary  busmess,  did  not  constitute  ''doing  busmess.^' 
Cooper  Mfg.  Co.  v.  Fergu9on,  113  U.  S.  727. 

Of  course,  the  whole  subject  of  ''doing  bufloness''  is 
interwoven  with  the  effect  of  the  commerce  clause  of  the 
Constitution  and  many  decisions  assign  one  ground  or 
tiie  other  apparently  without  much  discrimination.  More" 
accuratdy  speaking,  however,  if  a  foreign*  corporation  is 
not  doing  business,  there  is  no  need  to  disciuss  the  com- 
merce clause,  while  if  it  is  doing  business,  it  ^y  still 
be  relieved  from  compliance  with  state  statutes  if  its 
business  be  interstate. 

A  collateral  line  of  cases  throws  an  illuminating  sidelight 
upon  this  difference.  It  is  held  that  a  f ordgn  corporatimi 
is  n6t  subject  to  process  in  a  State  unless  it  is  doing 
business  there,  but  that  a  cori)oration  may  be  doing  buEO- 
ness  in  a  State  for  the  purpose  of  suit  against  it,  if  con- 
tinuously m  the  State,  while  not  subject  to  state  foreign 
corporation  laws  because  engaged  in  interstate  commerce. 
IrUernaiUmal  Harvester  Co.  v.  Kentucky,  234  U.  S.  579. 

To  the  same  effect  are  St.  Louis  Soufhweetem  By.  Co. 
V.  Alexander,  227  U.  S.  218;  WaMngUn^Virginia  Ry. 
Co.  V.  Red  EOate  Trust  Co.,  238  U.  S.  186;  Ta/usa  v. 
Susquehanna  Coal  Co.,  220  N.  Y.  259.  But  when  the 
corporation  is  not  doing  buaness  in  the  State,  service 
there  on  its  officers  is  invalid.  Riverside  Cotton  MiUs  v. 
Mefufee,  237  U.  S.  189;  PhUaddphia  &  Reading  Ry.  Co. 
V.  McKHUnn,  243  U.  S.  264. 

It  should  not  be  difficult  to  percdve  the  very  sub- 
stantial difference  between  the  position  of  tiie  Harvester 
Company,  in  the  above  decision,  which  was  continuously 
in  the  State  by  its  many  agents,  engaged  m  a  permanent 
course  of  business,  and  was  accordmgly  held  ta  be  doing 
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business  there,  althou^  immune  from  state  regulation 
because  its  business  was  interstate,  and  the  position  of 
the  General  Railway  Signal  Company,  which  entered 
Virginia  tempcmurily  for  the  sole  purpose  of  completing 
d^uoite  sales  already  made  to  one  customer,  and  was 
not  doing  business  ^ere,  aside  from  any  api^cation  of 
the  commerce  clause. 

Inability  readily  to  start  an  action  against  a  foreign 
corporation  is  no  justification  for  requiring  the  registra- 
tiditi  of  such  a  corjKiration,  unless  it  be  actually  doing 
buoness  in  the  State  and  busmess  that  is  not  interstate 
commerce* 

A  forHofif  if  a  corporation  is  not  doing  business  in  a 
State  for  the  purpose  ofl  service  of  process  xxpcfa  it,  it  is 
not  doing  business  for  the  purpose  of  the  statutes  regu- 
latmg  foreign  corporations. 

In  determining  whether  or  not  a  foreign  corporation  is 
doing  business  in  a  State,  we  respectfully  but  earnestly 
submit,  there  are  two  fundamental  questions. 

Fvniy  is  (he  corporation  in  the  State  temporarily  or  per- 
mdnendyf  It  is  ^ere  temporarily  if  it  is  making  one  or 
more  occasional  sales,  if  it  is  doing  one  or  more  definite 
pieces  of  work  for  specified  persons.  It  is  there  per- 
manently if  it  maintiains  an  office  or  a  resident  force  of 
salesmen  in  the  State.  If  it  is  there  only  temporarily,  a 
further  question  must  be  put: 

Second,  what  is  the  business  of  ihe  corporaiionf  If  the 
corporation  manufactures  and  sells  machinery,  for  ex- 
ample, at  a  plant  outside  the  State  and  enters  the  State 
only  to  make  deliveries  or  to  install  or  erect  machinery 
which  from  its  nature  could  not  be  shipped  ready  for 
operation,  then  the  cori)oration  is  not  doing  business,  its 
business,  in  the  State.  If,  however,  the  business  of  the 
corporation  is  contracting  or  constructing,  employing 
materials  which  it  buys  indiscriminately  wherever  it  can, 
then,  wherever  it  moves  its  construction  plant,  it  is  doing 
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business,  its  business.  The  actual  work  in  the  State  that 
is  done  l^  both  corporations  may  be  exactly  the  same, 
but  one  may  be  doing  business  in  the  State  and  the  other 
not.  This  obvious  point,  clear  from  many  cases,  the 
courts  below  missed  altogether.  See  Buffalo  R^rigeraling 
Maeh.  Co.  v.  Perm  Heat  &  Power  Co.,  178  Fed.  Rep.  696. 

For  several  reasons,  only  one  of  which  needs  immediate 
mention,  Briwning  v.  Waycross,  233  U.  S.  16,  is  no  au- 
thority for  the  complainant,  and,  on  the  contraiy,  pro- 
vides an  illustration  of  our  position.  The  defendant,  an 
individual  agent,  was  convicted  under  a  local  ordinance 
for  carrying  on  the  business  of  erecting  lightning  rods 
without  a  license.  As  a  matter  of  fact,  he  had  carried  on 
the  business, — ^he  admitted  it,— and  no  doubt  his  em- 
ployer, the  foreign  corporation,  was  doing  business  in 
Georgia.  By  eveary  criterion  we  have  advanced  that 
would  be  so.  The  foreign  corporation  was  by  fair  in- 
ference permanently  and  continuously  in  the  State  (see 
our  first  question  above).  Whether  ot  not,  though  doing 
business,  it  was  subject  to  a  state  license  tax,  is  another 
question.  But  the  present  defendant,  unlike  the  defendr 
ant  or  his  employer  in  Browning  v^  Wajfcroea,  has  not 
been  carrying  on  a  continuous  course  of  business  in 
Virginia.  Cf.  WiUiams,  Inc.,  v.  GoUkn  &  Crick,  247  Pa. 
St.  397,  and  Delaware  River  Constr.  Co.  v.  BeiMehem  A 
Nazareth  Ry.  Co.,  204  Pa.  St.  22. 

Even  if  the  plaintiff  in  error  were  held  to  be  doing 
business  in  the  State  of  Yirj^nia,  its  business  was  inter- 
state commerce  and  was  protected  by  the  Federal  Con- 
stitution against  state  burdens.  International  Textbook 
Co.  V.  Tone,  220  N.  Y.  313;  Gibbone  v.  Ogden,  9  Wheat.  1; 
Robbina  v.  SheJby  County  Taxing  Dietrict,  120  U.  S.  489; 
StodSard  v.  Morgan,  185  U.  S.  27.  As  it  is  proper  to 
procure  orders  in  the  State,  so  it  is  necessary  to  ddiver 
there  the  goods  ord^*ed.  Tliey  need  not  be  shipped  di- 
rectly to  the  purchaser,  but  may  be  deliva:ed  in  any  rea- 
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sonably  convenient  way.  CaldweU  v.  North  Carolina,  187 
U.  S.  622;  Rearick  v.  Pennij/lvama,  203  U.  S.  507;  Western 
Oil  Refg.  Co.  v.  Lipscomb,  244  U.  S.  346,  The  retention 
of  title  and  possession  until  payment  upon  delivery  in 
the  State  does  not  rob  the  transaction  of  its  character 
as  interstate  commerce.  Norfolk  (S:  Western  Ry.  Co.  v. 
Sims,  191  U.  S.  441.  Even  the  exercise  in  a  State  of  an 
option  to  purchase,  given  in  connection  with  an  interstate 
sale,  is  protected  by  the  commerce  clause  if  as  a  practical 
matter  the  business  is  one  affair.  Davis  v.  Virginia,  236 
U.  S.  697.  The  right  to  enforce  payment  for  interstate 
sales  is  so  essential  to  interstate  commerce  as  to  be  pro- 
tected by  the  commerce  clause.  Sioux  Remedy  Co.  v. 
Cope,  235  U.  S.  197.  If  interstate  sales  are  made  from 
goods  kept  in  a  warehouse  in  the  State  for  shipment 
from  time  to  tune  put  of  the  State,  no  license  can  be 
imposed  on  the  seller.   Heyman  v.  Hays,  236  U.  S.  178. 

The  installation  of.  its  signals  in  Virginia  by  the  plaintiff 
in  error  was  just  as  necessary  to  its  interstate  commerce 
as  any  of  the  acts  within  the  State  involved  in  the  fore- 
going decisions. 

Realizing  the  difficulty  of  applying  rules  to  so  complex 
a  subject,  we  yet  believe  that  the  solution  of  the  problem 
casn  usually  be  made  easy  by  ascertaining  the  answers  to 
two  further  questions,  which  partly  overlap  our  former. 

First,  is  the  essence  of  the  transaction,  taken  as  a  whole, 
the  interstate  sale  or  the  work  done  in  the  State?  In 
other  words,  which  is  only  accessory  to  the  other?  The 
essence  t)f  the  transaction  is  the  sale  if  the  corporation 
manufactures  or  deals  in  goods  for  which  it  is  seeking  an 
outlet.  The  essence  of  it  is  the  work  done  if  the  corpora- 
tion is  a  contractor,  having  little  or  nothing  to  sell  but 
its  services. 

Second,  i^  the  work  done  in  the  State  reasonably  in- 
cidental or  necessary  to  the  consummation  of  the  inter- 
state sale?    Fortunately  in  our  case  the  answer  is  clear. 
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The  evidence  shows  that  the  signals  sold  the  tailway  wen 
complex  and  intricate  and  required  installation  by  spe- 
cially tramed  experts;  that  they  could  not  be  put  together 
before  shipment;  that  the  manufacturer's  trained  ^n- 
ployees  were  best-fitted  to  install  them;  that  the  Southern 
Railway  Company  had  no  signal  organization  competent 
to  install  the  signals;  and  that  the  installation  by  the 
manufacturer  was  necessary  to  effect  the  sale.  It  is  im- 
material; therefore,  if  the  General  Railway  Signal  Com- 
pany had  in  Virginia  twenty  employees  (as  they  had),  or  a 
hundred, — off  and  on  for  a  few  months  (as  they  did),  or 
continuously  for .  years, — ^if  the  plaintiff  in  error  was 
primarily  engaged  in  selling  its  signals,  and  its  employees, 
wl^erever  hired  or  residing,  were  engaged  in  completing 
such  sales. 

If,  althou^  the  contractor  furnishes  them  from  outside 
the  Btate,  the  materials  are  readily  purchasable  in  the 
market  and  it  is  only  their  assembly  in  a  certain  manner 
within  the  State  that  alters  them  from  general  usefulness 
.  and  adaptability  into  the  specific  structure  desired,  then 
it  is  likely  that  the  work  in  the  State  is  the  essence  of  the 
transaction.  But  if  the  contractor  at  its  plant  outside 
the  State  manufactiu'es  more  or  less  ordinary  materials 
into  definite  apparatus,  which  already  has  a  tmique 
character  before  its  shipment  into. the  State,  then  the 
necessary  assembly  in  the  State  of  that  apparatus  into 
the  completed  whole  for  whiich  it  was  solely  adapted 
before  shipment  cannot  outweigh  the  interstate  com- 
merce. Browning  v.  Waycross,  fairly  read,  is  at  best  no 
authority  for  the  complainant  and  actually  supports  the 
^^est  questions  which  we  have  above  suggested. 

The  imposition  of  a  tax  upon  the  entire  capital  stock 
of  the  plaintiff  in  error  as  a  condition  of  its  doing  intrar 
state  business  in  connection  with  its  interstate  busmess 
is  repugnant  to  the  Federal  Constitution. 

The  inability  of  the  defendant  to  perform  the  work  of 
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installaticm  in  Virpma  would  have  prevented  or  at  least 
serionaly  embarrassed  its  confessedly  interstate  sale  to 
the  Southern  Railway  Company.  Permissibn  by  Vir- 
ginia, theref ore,  only  upon  a  burdensome  condition  to  put 
togetlier  the  signals  in  Vir^nia  would  have  a  very  direct 
effect  upon  the  interstate  commerce  in  which  the  de- 
fendant was  engaged. 

Assuming  that  the  defendant  was  engaged  in  intrastate 
business  in  its  installation  work,  yet  the  State  could  not 
impose  as  a  condition  of  its  doing  such  business,  closely 
and  inseparably  coimected  as  it  was  with  its  interstate 
business,  which  admittedly  the  State  could  not  prevent, 
a  tax  upon  the  defendant's  entire  capital  stock.  As  above 
indicated,  a  tax  measured  by  the  proportion  of  the  de- 
fendant's capital  stock  represented  by  property  owned 
and  used  in  the  State  would  have  been  proper,  which  con- 
firms the  validity  of  the  defendant's  contention  that  it 
was  not  doing  buoness  in  Virginia,  for  the  proportion  of 
the  defendant's  capital  stock  represented  by  property 
owned  and  used  in  the  State  is  now  and  always  has  been 
zero. 

In  the  installation  alone  of  its  signals  upon  the  South- 
em  Railway  the  plaintiff  in  error  was  engaged  in  inter- 
state commerce.  Whoever  was  engaged  m  installing  the 
signals  in  the  present  case,  partly  to  replace  old  signals, 
was  engaged  in  maintaining  and  improving  an  instru- 
mentality of  interstate  commerce,  and  was  consequently 
engaged  in. interstate  commerce.  If  the  employees  were 
engaged  m  interstate  commerce,  naturally  the  employer 
was  likewise.  Pedersen  v.  Ddavxjore,  Lackawanna  &  TTest- 
em  R.  R.  Co.,  229  U.  S.  146,  and  other  cases. 

It  is  true,  as  indicated  in  the  Pedersen  Case,  that  a  work- 
man engaged  in  the  laying  out  of  a  new  .raihxiad  or  the 
construction  of  a  bridge  in  coimection  therewith  is  not 
engaged  in  interstate  commerce.  The  commerce  does 
not  begin  until  the  breath  of  life  is  infused  into^ihe  com- 
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pleted  work,  untfl  operation  is  beguiu  But  the  Southern 
Railway  was  a  road  in  actual  operation.  The  installation 
of  the  signals  was  a  work  of  maintenance;  done  in  pur- 
suance of  the  duty  of  the  carrier  to  correct  any  insuffi- 
ciency in  its  appliances  or  other  equipment.  Tlxe  signal 
workers  were  altering  and  repairing,  as  in  the  Pederaen 
Case,  a  living,  pulsating  instrumentality  of  interstate 
commerce.  See  Eng  v.  Southern  Pacific  Co.,  210  Fed. 
,Rep.  92;  Ckroadel  v.  New  York  Cent.  &  H.  R.  R.  R.  Co., 
174  App.  Div.  175. 

Whoever  does  it,  the  work  of  installing  signals  through 
different  States  on  interstate  lines  is  indissolubly  con- 
nected with  int€»rstate  commerce.  To  hold  otherwise 
would  be  to  permit  any  State  capriciously  to  prevent  the 
installation  of  a  uniform  i^tem  of  signals  along  interstate 
railways,  beyond  question  a  matter  of  national  concern. 

The  Urgent  Deficiency  Act  of  October  22,  1913,  con- 
tained an  appropriation  to  enable  the  Interstate  Com- 
merce Commission  '^to  investigate  and  report  in  r^ard 
to  the  use  and  necessity  for  block  signal  systems,''  and 
the  Commission  has  repeatedly  urged  enactment  by  Con- 
gress of  a  law  compelling  their  adoption.  Cf.  Haskell  v. 
Cowham,  187  Fed.  Rep.  403,  and  Califomia  v.  Central 
Pacific  R.  R.  Co.,  127  U.  S.  1. 

Mr.  J.  D.  Hank,  Jr.,  Attorney  General  of  the  State  of 
Virginia,  for  defendant  in  error. 

Mr;  Justice  McRetnolds  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  seeks  reversal  of  a  judgment  of  the 
Supreme  Court  of  Appeals  of  Virginia  which  affirmied  an 
order  of  the  Corporation  Commission  imposing  a  fine  upon 
it  for  doing  business  within  the  State  without  first  obtain- 
ing proper  authority. 
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The  essential  facts  concerning  business  done  as  found 
by  the  Commisfiion  and  approved  by  Supreme  Court  are 
tiieset 

''The  defendant  is  a  corporation  of  the  State  of  New 
York,  having  an  authorized  capital  of  $5;000,000.  Its 
principal  office  and  factory  is  at  Rochester,  N.  Y., 
where  it  owns  and  operates  a  large  manufacturing 
)>Iant  devoted  to  the  manufacttnre  of  materials  chiefly 
used  in  the  construction  of  railway  signals  which  it  sells 
and  constructs  all  over  the  world.  It  has  a  branch  fac- 
tory at  Montreal,  Canada,  and  maintams  branch  offices 
in  New  York  City,  Chicago,  and  San  Francisco. 

''By  contract  da;ted  the  fifth  day  of  May,  1914,  with  the 
Southern  Railway  Company,  the  defendant  agreed  to 
furnish  certain  materials,  supplies,  machinery,  devices  and 
equipment,  as  well  as  all  necessary  labor,  and  to  instaU, 
erect,  and  put  in  place  certain  signals  and  apparatus 
shown  on  the  plans  and  described  in  the  specifications, 
from  Amherst  to  Whittles,  Virginia,  fifty-eight  miles,  and 
to  'complete  the  entire  system  and  turn  same  over  to  the 
raHway  company  as  a  finished  job,'  subject  to  inspection 
and  acceptance,  for  $85,597.  Similar  contracts  had  been 
previously  made  and  fully  performed,  one  dated  Septem- 
ber 6,  1911,  covering  the  lines  of  the  Southern  Railway 
in  Virgim'a  from  Monroe  to  Montview,  Virginia,  thir<- 
teen  ii^'les,  for  $16,015,  and  one  dated  July  18, 1913,  from 
Orange  to  Seminary,  Virginia,  seventy-six  miles,  for 
$112,428.  The  aggregate  distance  in  this  State  covered 
by  these  contracts  being  147  miles,  and  the  total  consid- 
eration being  $214,040. 

''The  purpose  of  these  signals  is  to  promote  safety  of 
railway  operation  and  they  operate  automatically. 

"In  order  to  construct  these  signals  as  required  by  the 
c<Mitract  it  was  neceissary  to  employ  in  this  State  labor, 
skilled  and  unskilled,  to  dig  ditches  in  which  conduits  for 
the  wires  are  placed,  to  construct  concrete  foundations^ 
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and  to  paint  the  completed  stnictuiee.  The  completed 
structures  are  atong  the  side  of  the  railway  tncki  about 
two  miles  apart,  and  are  twenty-two  or  twenty-three  feet 
hi^..  In  the  language  of  the  witness,  Moffett  Iritis  neces- 
sary to  erect  the  agnisd  mechaiusm,  the  masts  supporting 
the  mechanism,  the  houses  for  protecting  the  relaysi 
reactors,  reactants  and  other  similar  electrical  devices 
protected  from  the  weather,  then  the  transformers,  hi|^ 
tension  line  anestors  and  low  tension  line  arrestprs.'  The 
ccHnpleted  structures  are  permanently  attached  to  the 
freehold  upcm  concrete  bases." 

We  think  the  recited  facts  clearly  show  local  buoness 
3eparate  and  distmct  from  interstate  commerce  within  the 
doctrine  announced  and  applied  in  Brauming  v.  Woffcrou, 
233  U.  S.  16. 

It  is  further  insisted  that  as  the  amoimt  of  prescribed 
entrance  fee  is  based  upon  maTJmiim  capital  stock  it 
constitutes  a  burden  on  interstate  commerce,  contrary  to 
the  Federal  Constitution. 

Section  38a,  c.  53,  Acts  of  ^rginiai  1010  <coi»ed  in 
margin)  ^  requires  every  foreign  coarporation  with  ca|»tal 

1  ''Sec.  38a.  Every  foreign  corporatioii,  irfien  it  obtains  ftcm  the 
State  corporation  commiflBion  a  certificate  of  authority  to  do  busi- 
nesB  in  this  State,  shall  pay  an  entrance  fee  into  tiie  troaauiy  of  Vir- 
ginia, to  be  aacertained  and  fixed  as  foOows: 

"Fcv  a  company  irtioee  Tnaiimnni  cental  stock  is  fifty  thousand 
dollars  or  lees,  iidrty  doUan;  for  a  company  whose  capital  stodc  is 
over  fifty  thousand  doUan,  and  not  to  exceed  one  millioii  doIlarB, 
sixty  cents  for  each  one  thousand  dollars  or  fraction  Aereof ;  over 
one  million  dollars,  and  not  to  exceed  ten  million  ddlais,  one  thwisand 
dollars;  over  ten  nuUion  dollars,  and  not  to  exceed  twenty  miDkMi 
.doUan,  one  thousand  two  hundred  and  fifty  doDan;  ovor  twenty 
million  dollars,  and  not  to  exceed  thirty  million  dollars,  one  thoqaaad 
five  hundred  doUan;  over  thirty  million  dollars,  and  not  to  exceed 
forty  millioQ  dollars,  one  thousand  seven  hundred  and  fifty  ddlan; 
over  forty  million  dollars,  and  not  to  exceed  fifty  million  doDars,  two 
thousand  dollars;  over  fifty  million  dollars,  and  not  to  exceed  sixty 
mfflion  doUars,  two  thon^md  two  hundred  and  fifty  doUan;  over 
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cyver  one  mOUon  and  not  exceeding  ten  million  doUan 
wh&n  it  obtains  a  certificate  of  authority  to  do  local  buai- 
nesB  to  pay  a  fee  of  cme  thousand  dollars.  Inspection 
of  the  statute  shows  that  prescribed  fees  do  not  vaiy  in 
direct  proportion  to  capital  stock  and  that  a  maximum  is 
fixed.  In  the  dass  to  which  plaintiff  in  error  belongs  the 
amount  specified  is  one  thousand  dollars  and,  under  all  the 
drcumstwces^  we  cannot  say  this  is  wholly  arbitrary  or 
unreasonable. 

CoDBidering  what  we  said  in  BdUk  Mining  Co.  v.  Ma$^ 
iodmetU,  231  U.  S.  68;  St.  Ltms  ScnOkwestem  %  Co.  v. 
ArkoMoa,  235  U.  S.  350;  KoMoe  Citi/,  Fart  Scott  A  Menh 
phMRy.Co.Y.Kanms,  2¥iV.  0.2127;  Kansas  City,  Mem- 
jMs  A  Birmingham  R.  R.  Co.  v.  StOea,  2i2  U.  S.  Ill, 
the  two  characteristics  of  the  statute  just  referred  to  must 
be  r^arded  as  sufficient  to  save  its  validity.  It  seems 
pcoper,  however,  to  add  that  the  case  is  on  the  border  line. 
Bee  Loon0yy.CraneCo.,2i5  V. 8.178;  InterfMi^^ 
Co.  V.  MassaehuwttB,  ania,  136,  and  Locomobile  Co.  v.  Mob- 
nchuaetts,  ante,  146.   . 

The  judgment  of  the  court  below  is 

Affinned. 

axty  millkm  doUan,  luid  not  to  exceed  seventy  million  dollars,  two 
thousand  five  hundnd  dollaro;  over  seventy  millioQ  dollars,  and  not 
to  exceed  eighty  million  dollars,  two  tiiousand  seven  hundred  and 
fifty  dollars;  over  eighty  nullion  dollars,  and  not  to  exceed  ninety 
millicm  dollars,  three  thousand  dolhn;  over  ninety  million  dollars, 
five  thousand  dollars;  provided,  however,  that  foreign  corporations 
without  ci^ital  stock  shall  pay  fifty  dollars  only  for  such  certificate  of 
authority  to  do  biKineeB  in  this  State. 

"For  the  purpose  of  this  ac|i  the  amount  to  which  the  company  is 
authorised  by  ^e  terms  of  its  charter  to  increase  its  c^)ital  stock 
flhall  be  oomsklered  its  maxinmm  capital  stocf 
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CHICAGO  &  NORTHWESTERN  RAILWAY  COM- 
PANY V.  UNITED  STATES. 

CEBTIOBABI  TO  THB  CIBCI7IT  COUBT  OF  APPBAU  FOB  THE 
SEVENm  CIRCUIT. 

No.  260.    Argoed  Maieh  27,  28,  19i8.— Deeided  April  15,  101& 

The  "28  Hour  Law/'  forbidding  interstate  railroads  from  confining 
aniznab  in  cars  beyond  a  certain  period  without  unloading  them  for 
rest,  water  and  feeding,  unless  prevented  by  accidental  or  unavoid- 
•  able  causes  which  cannot  be  anticipated  or  avoided  by  the  exercise 
of  due  diligence  and  foresif^t,  and  subjecting  every  such  earner 
-  who  knowini^  and  wilfully  f uls  to  comply  therewith  to  a  penalty, 
must  be  construed  with  a  view  to  canying  out  its  humanitarian 
purpose,  but  the  exception  in  favcv  of  the  carrier  must  be  given 
proper  latitude  and  enforced  in  the  light  of  practical  railroad  con- 
ditions. 

If,  in  the  exercise  of  ordinary  care,  prudence  and  foresif^t,  the  carrier 
reasonably  expects  that,  following  the  determined  schedule,  the 
containing  ear  wiU  reach  destination,  or  some  unloadizig  place,  within 
the  prescribed  time,  it  properly  may  be  put  in  transit.  Thereafter, 
the  duty  is  on  the  carrier  to  exercise  the  diligence  and  foresight  which 
prudent  men,  experienced  in  such  matters,  would  adopt,  to  prevent 
accidents  and  delays  and  to  overcome  the  effect  of  any  which  may 
happen,  with  an  honest  purpose  always  to  secure  unloading  within 
the  lawful  period.  If,  notwithstanding  all  this,  unloading  is  ac- 
tually prevented  by  storm  or  accident  the  reasonable  dday  must 
be  Reused. 

234  Fed.  Rep.  268,  revened. 

Thb  case  is  stated  in  the  opinion. 

Mr.  Charles  A.  Vilas,  with  whom  Jlfr.  WilUam  G. 
Wheeler  was  on  the  brief,  for  petitioner. 

Mr.'Assistant  Attorney  GenenA  Friersonj  with  whom  Mr. 

8.  MiUon  Simpson  was  on  the  brief,  for  the  United  States: 

.  There  was  excess  confinement  of  3  hours  and  5  minutes. 

The  claim  is  that  there  should  be  deducted  from  the 
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actual  time  3  hours  and  20  minutes  of  unavoidable  delay, 
leaving  the  carrier  15  minutes  to  the  good.  The  fact 
that  there  has  been  an  unavddable  delay  does  not  afford 
exemption  if  it  appears  that  notwithstanding  such  delay 
the  carrier  could,  by  proper  foresight  and  diligence,  have 
unloaded  withm  the  required  time.  Atehisan,  Topeha  cfe 
Santa  Fe  Ry.  Co.  v.  United  States,  244  U.  S.  3^;  Newport 
News  Ac.  V.  United  States,  61  Fed.  Rep.  480,  490. 

The  full  3  hours  and  20  minutes  cannot  be  counted  as 
excusable  delay  because,  first,  at  least  an  hour  was  inex- 
cusably  wasted,  and  second,  at  least  28  minutes  of  it  con- 
sisted of  loss  from  an  accidtot  of  such  common  occurrence 
that  it  should  have  been  anticipated.  On  the  carrier's 
own  theory,  then,  it  has  failed  to  account  for  from  %  to 
1}4  hoims.  There  was  evidence  warranting  the  conclu* 
sion  that,  after  the  accident  happeied,  the  carrier  need- 
lessly consumed  from  an  hour  to  1^  hours  in  making  the 
rest  of  the  trip.  Under  the  circumstances,  the  confine- 
ment of  the  cattle  for  so  long  a  time  manifested  that  dis- 
regard of  the  law  or  indifference  to  its  requirements  which 
amounts  to  wilfulness  within  the  meaning  of  the  statute. 
This  case,  234  Fed.  Rep.  268,  and  cases  cited;  Spun  v. 
United  States,  174  U.  S.  728;  Armour  Packing  Co.  v. 
United  States,  209  U.  S.  56. 

The  exceptions  are  general  and  go  to  a  portion  of  the 
charge  which  contains  propositions  of  unquestioned  cor- 
rectness. They,  therefore,  cannot  be  considered.  Lin- 
coln V.  Claflin,  7  Wall.  132,  and  other  cases.  But  the 
portion  excepted  to  is  not  erroneous. 

The  carrier  was  under  the  double  duty  to  exercise  such 
foresiglht  in  lajring  out  land  making  its  runs  that,  taking 
into  consideration  ordinary  delays,  it  could  reasonably 
expect  to  comply  with  the  law  and,  after  the  occurrence 
of  an  unexpected  delay,  to  use  diligence  to  minimize  the 
consequences  of  such  delay.  After  the  accident  at  Pro- 
viso^ .this  carrier  ddiberately  wasted  at  least  an  hour. 
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This  itself  ksu£kient  to  wanant  the  veidfe  Inaddition/ 
the  fair  inf erenoe  from  such  evidence  aa  the  carrier  sub- 
mitted was  tiiat  2  houn  and  57  minutes  actual  running 
or,  including  28  minutes  resulting  from  such  an  accident 
as  is  always  to  be  anticipated,  3  hours  and  25  minutes, 
was  an  unreasonable  time  to  be  consumed  in  runnj'^^  16 
miks  and  showed  a  gross  want  of  diligence.  But  it  this 
inference  was  not  wanranted,  and  even  if  it  appeared  that 
there  were  conditions  on  account  of  which  this  much 
time  was  ordinarily  required,  the  plight  of  the  carri^ 
would  be  no  better.  It  would  still  be  guilty  ot  wasting 
an  hour  at  Proviso.  And  it  would  be  in  the  position  of 
having  exercised  such  poor  foresight  in  running  its  train 
to  Proviso  as  to  leave  only  3  hours  and  12  minutes  for  a 
run  which  would,  without  even  an  ordinary  accident, 
require  2  hours  and  57  minutes,  and  which  in  the  event 
of  a  drawbar  pulling  out,  a  thing  always  to  be  anticipated 
and  which  did  occur,  would  require  3  hours  and  25  min- 
utes and  result  in  a  failure  to  comply  with  the  statute. 
It  would  thus  stand  convicted  of  a  want  of  both  foreoght 
and  diligenoe. 

Mb.  JxrsTicB  McRetnolds  delivered  the  opinion  of 
the  court. 

Charging  violaticm  of  the  Act  of  June  29,  IOC.,  34  Stat. 
607,  to  prevent  cruelty  to  animals  while  in  transit,  the 
United  States  sued  peUtioner  for  the  prescribed  penalty 
and  recovered  a  judgment  in  the  District  Court,  N(nrthem 
District  of  Illinois,  which  the  Circuit  Court  of  Appeab 
affirmed.   234  Fed.  Rep.  26& 

The  statute  forbids  an  interstate  whxMMi  carrier  from 
confining  animals  in  can  longer  ib^xi  thirty-su  hoursy ' 
upon  written  request,  without  unloading  thiam  for  rest, 
y/ater^d  feeding  ^'unless  {Srevented  by  storm  or  by  otber 
accidental  or  unavoidable  causes  which  can  not  be  antic- 
ij^ted  or  avoided  by  the  exercise  of  due  diligence  and 
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foresq^t;''  and  subjects  every  such  carrier  "who  know- 
ingly and  willfully  fails  to  comply  "  therewith  to  a  penalty. 
Admitting  continuous  confinement  for  more  than  thirty- 
six  hours  petitioner  defended  upon  the  groimd  that  it  was 
prevented  from  unloading  within  the  required  period  by 
exculpatory  accidental  and  unavoidable  causes. 

It  appeared:    The  animals  were  loaded  at  Ringsted, 
Iowa,  four  hundred  and  thirty-eight  miles  from  destina- 
tion,-—Union  Stock  Yards,  Chicago--at  six  P.  M.  October 
4th,  and  as  part  of  a  train  the  car  containing  them  left 
Clinton,  Iowa,  one  hundred  and  thirty-eight  miles  from 
Chicago,  at  six  P.  M.  October  5th.  The  ordinaiy  schedule 
time  between  the  latter  points  is  nine  hotirs,  but  without 
increase  of  actual  moving  speed  the  run  had  been  made  in 
about  fflx.    While  the  train  was  passing  through  Ttovjso, 
sixteen  miles  from  destination,  at  2:48  A.  M.  October  6th, 
a  drawbfu*  came  out  and  dendled  a  car.    A  delay  of  two 
hours  and  fifty-two  minutes  followed — ^not  imdue  the 
carria  contends,  but  unreasonably  long  the  Oovermnent 
maintams.    Later,  at  Brighton  Park  an  air  hose  burst 
causing  further  delay  of  twenty-eight  minutes.    The  car 
reached  the  stock  yards  at  9:05  A.  M.  October  Bth — ^thiriy- 
nine  hours  and  five  minutes  after  being  loaded. 
In  its  charge  to  the  jury  the  trial  court  said: 
'' Yoiur  inquiry  has  to  do  with  the  transportation  of  this 
car  of  stock  from  the  point  of  origin  out  in  Iowa  to  des- 
tination, Union  Stock  Yards,  and  if,  on  the  evidence  in 
this  case,  ybu  conclude  that  the  Railway  Company,  by 
the  exercise  of  due  diligence,  would  have  gotten  and  could 
have  gotten  that  car  of  stock  from  the  point  of  origin  to 
Union  Stock  Yards  inside  of  thirty-six  hours,  your  ver- 
dict should  be  in  favor  of  the  United  States  and  agamst 
the  defendant,  even  though  you  should  be  of  the  opinion 
tha^t  these  two  particular  things  which  have  been  made 
the  subject  of  most  of  the  contention  here  were  properly 
handled  by  the  Railway  Company. 
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''Now,  in  detennining  this  question  you  take  into  con- 
sideration the  distance,  among  other  things,  the  distance 
showu  by  the  evidence  from  the  point  of  origin  to  des- 
tinatioji,  what  the  evidence  shows<as  to  the  period  of  time, 
thirty-nine  hours  and  five  minutes  consumed  from  point  of 
origin  to  destination,  not  merely  from  Clinton  to  Chicago, 
the  whole  movement  is  here  for  your  consideration  and  to 
be  considered  by  you  in  determining  whether  or  not  due 
diligence  has  been  shown  by  the  carrier* 

''Now  what  is  due  diligence?  Due  diligence,  as  that 
term  is  used  in  this  statute  means  the  exercise  of  foresight 
bringing  to  bear  on  the  situation  in  hand,  the  transaction 
in  hand,  the  human  intelligence  of  an  average  man  em- 
ployed in  such  business  and  exercised  by  a  man  who  has 
be^  experienced  in  railroad  business,  trained  in  railroad 
h  isiness  so  that  he  knows  what  should  be  done  in  the 
inatter  of  handling  raihx>ads,  operating  raihoads,  moving 
cars, — ^not  mere^  the  movement  of  an  engbe,  the  han- 
dling of  the  throttle  by  an  engineer,  not  merely  the  han- 
dling of  the  conductor's  work,  the  brakeman's  work  or 
the  division  superintendent's  work,  but  the  whole  thing 
involved  in  the  transaction  of  operation  of  the  railroad 
in  so  far  as  the  movement  of  this  train  is  concerned,  and 
whatever  ingenuity,  that  is  to  say  whatever  human  intel- 
ligence could  devise  and  put  in  operation,  having  in  mind 
the  practical  operation  of  a  raibx)ad,  and  having  in  mind 
the  purpose  which  the  law  has,  to  get  stock  to  market 
within  the  time  mentioned,  having  in  mind  the  movement 
of  trains,  the  keeping  of  a  railroad  open,  what  human  in- 
genuity could  devise,  in  so  far  as  human  intelligence  goes, 
having  the  benefit  of  experience,  in  the  way  of  safe  guards 
and  in  the  way  of  provision  to  get  stock  from  origin  to 
destination  within  the  period  of  tl^  statutoiy  limit,  the 
railroad  company  has  to  do.  Of /^ourse  it  is  not  the  law 
that  a  railway  company  may  lay  ogiit  a  slow  schedule  over 
a  long  d'o^ance  and  then  if  just  before  they  get  in  to  desli- 
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nation  someihing  happens  for  whioh  they  were  not  pre- 
pared or  equipped,  merely  because  if  that  thing  had  not 
happened  they  might  have  skinned  in  within  the  thirtynsix 
limit  they  are  excused;  that  is  not  the  law.'' 

The  statute  must  be  construed  with  a  view  to  canying 
its  humanitarian  purpose  into  effect  and  the  exception  in 
favor  of  the  carrier  given  proper  latitude  and  enforced  in 
the  light  of  practical  railroad  conditions.  Nothing  indi- 
cates the  running  schedule  was  unduly  slow;  and  the  jury 
were  improperly  given  to  understand  that,  conceding 
matters  were  properly  handled  when  accidents  occurred 
at  Ph)viso  and  Brighton  Park,  they  might  nevertheless 
decide  the  raibroad  could  have  got  Uie  car  to  destination 
within  thirty-six  hours  if  due  diligence  had  been  exercised 
in  laying  out  such  schedule.  The  definition  of  'Mue  dili- 
gence" in  the  charge  was  too  exacting  and  misleading. 
As  applied  to  the  facts  due  diligence  did  not  require,  as 
the  court  declared,  that  'Whatever  ingenuity,  that  is  to 
say  whatever  human  intelligence  could  devise  and  put  in 
operation,  having  in  mind  the  practical  operation  of  a 
railroad,  and  having  in  mind  the  purpose  which  the  law 
has,  to  get^  stock  to  market  within  the  time  mentioned, 
having  in  mind  the  movement  of  trains,  the  kaeping  of  a 
railroad  open,  what  human  ingenuity  could  devise,  in  so 
far  as  human  intelligence  goes,  having  the  benefit  of  ex- 
perience, in  the  way  of  safe  guards  and  in  the  way  of 
provision  to  get  stock  from  origin  to  destination  within 
the  period  of  this  statutory  limit,  the  railroad  company 
has  to  do." 

We  find  nothing  in  the  act  indicating  a  purpose  to  in- 
terfere directly  with  the  carrier's  discretion  in  establishing 
schedules  for  trains;  the  design  was  to  fix  a  limit  beyond 
which  animals  must  not  be  confined,  whatever  the  sched- 
ule, except  under  the  extraordinary  circumstances  stated. 
In  general,  unloading  can  only  take  place  at  specially  pre- 
pared places  or  final  destination.  If  in  the  exercise  of  ordi- 
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nary  care,  jKnideoce  aad  f orosiglit  the  eanier  reasonably 
expects  that  following  the  deteimined  schedule  the  con- 
taining car  will  reach  destination  cr  some  unloading  place 
within  the  prescribed  time  it  properly  may  be  put  in 
transit.  Thereafter  the  duty  is  on  the  carrier  to  exercise 
the  diligence  and  f  <»esight  which  prudent  meni  experienced 
in  sudi  mattersi  would  adopt  to  prev^it  accidents  and 
delays  and  to  overcome  the  effect  of  any  which  may  hap- 
pen— ^with  an  honest  pmpoee  always  to  secure  unloading 
within  the  lawful  period.  If,  notwithstanding  all  this, 
unloading  is  actually  prevented  by  storm  or  accident  the 
reasonable  delay  must  be  excused. 

In  the  Hours  of  Service  Act,  34  Stat.  1415-1416,  there 
is  a  proviso  ''that  the  provisions  of  this  Act  shall  not  ap- 
ply in  any  case  of  casualty  or  unavoidable  accident  or  the 
act  of  God;  nor  where  ttuB  delay  was  the  result  of  a  cause 
not  known  to  the  carrier  or  its  officer  or  agent  in  charge 
of  such  employee  at  the  time  said  employee  left  a  ter- 
minal, and  which  could  not  have  been  foreseen.  .  .  •'' 
Construing  this,  in  Atchison,  Topeka  &  Santa  Fe  Ry.  Co. 
V.  Untied  States,  244  U.  S.  336,  343,  we  said:  ''It  was  not 
the  intuition  of  the  proviso,  as  we  read  it,  to  relieve  the 
carrier  from  the  exercise  of  diligence  to  comply  with  the 
general  provisions  of  the  act,  but  only  to  relieve  it  from 
accidents  arising  from  unknown  causes  which  necessarily 
entailed  overtime  employment  and  service.  United  States 
V.  Didcson,  15  Pet.  141.  It  is  still  the  duty  of  Uie  carrier 
to  do  all  reasonably  within  its  power  to  limit  the  hours  of 
service  in  accordance  with  the  reqiiirements  of  the.  law." 
This  general  principle  should  also  be  followed  in  constru- 
ing and  applying  the  provisi^m  of  the  statute  hero  under 
consideration. 

-^JTbe  j  udgmtfit  below  is  reversed  and  the  caiise  remaikled 
"to  tho  District  Court  for  further  proceedings  ia  accordance 
with  this  opinion. 

Heversed  and  remanded. 
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UNITED  STATES  t;-  SCHIDER,  TRADING  AS  "JOS. 
L.  SCHIDER  &  CO-" 

SRBOB  TO  TBB  DWTBICT  COXJBT  OF  1H9  VHTTSD  STATES 
FOR  THX  BOUTHSBN  DISTRICT  OF  NBW  YORK. 

No.  188.   Aigufld  Mtidi  (^  1918.— Decided  April  15.  191S. 

Within  the  general  tenne  of  the  Food  ft  Dru0s  Act  (c.  3915,  34  Stat. 
768,  ii7-8),  a  bottled  article  labeled  "Compound  Ebb  Grape/' 
but  ^riiich  contains  nothing  f imn  grapes  and  is  a  mere  imitation, 
nuist  be  deemed  adulterated,  since  some  other  aobstanoe  has  been 
sobslituted  iriioUy  for  the  one  obviouslly  indicated  by  the  label, 
vis.,  "comixnuid  essence  of  grape,"  and  also  misbranded,  since  the 
label  carries  a  false  and  misleading  statement. 

In  such  case  the  mere  use  of  the  word  "  compound  **  is  not  a  compliance 
with  the  proviso  in  paragraph  fourth  of  f  8  of  the  act,  since  it  does 
not  give  notice  that  the  article  is  a  pure  imitalioin  twt  suggests  the 
eotttraiy. 

Revecsed. 

Ths  ease  is  stated  in  the  opinioo. 

Mr.  Assistant  Attorney  Oenerdl  Friersan,  with  whom 
Mr.  Chas.  S.  Coffey  was  on  the  brief,  for  the  United  States. 

Mr.  Joseph  S.  Rosakky,  with  whom  Mr.  Jacob  I. 
Berman  was  on  the  briefy  for  defendant  in  error. 

Mr.  Jusncs  McRdtnou>8  delivered  the  opinion  of  the 
eourt.  ' 

An  indictment  oontaimng  six  counts  cluu^ged  defendant, 
Schider,  with  violating  the  Food  &  Drugis  Act  of  June  30, 
1906, 34  Stat.  768|  by  ddivering  for  shipment  in  interstate 
eammeroe  food  contained  in  a  bottle  plainly  labeled  as 
follows: 
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Compound 
Ess  Grape 


Jos.  L.  Schider  &  Co. 
93-95  Maiden  Lane,  New  York. 

Each  count  aUeged  the  article  was  an  imitation  of  grape 
essence  artificially  prepared  from  alcohol,  water  and 
synthetically  produced  imitation  oils  and  contained  no 
product  of. the  grape  nor  any  added  poisonous  or  del- 
eterious ingredient;  and  that  the  word  ''imitation''  no- 
where appeared. 

The  first  count  further  alleged  it  was  ''unlawfully  adul- 
terated in  that  an  imitation  grape  essence  artificially 
prepared  from  alcohol,  water  and  synthetically  produced 
imitation  essential  oils  had  been  wholly  substituted  for  a 
true  grape  product,  which  th^  article  purported  to  be"; 
and  the  second  that  it  was  "unlawfully  adultei^ted  in  that 
an  imitation  grape  essence  artificially  prepared  from  alco- 
hol, water  and  synthetically  produced  unitation  essential 
oils,  had  been  mixed  with  the  said  article  so  as  to  reduce 
and  lower  and  injuriously  affect  the  quality  and  strength 
of  'the  said  article." 

The  third,  fourth,  fifth,  and  sbdJi  counts,  in  varying 
ways,  further  alleged  misbranding  so  as  to  decdve  and 
mislead  in  that  the  label  indicated  a  true  grape  product, 
whereas  the  article  was  not  such  but  an  imitation  arti- 
ficially prepared,  one  which  contained  nothing  from  grapes. 

The  trial  court  sustained  a  demurrer  to  each  count  upon 
the  view  that,  properly  construed,  the  Food  &  Drags  Act 
did  not  apply  to  facts  stated. 

Pertinent  portions  of  the  act  follow: 

"Sec.  7.  That  for  the  purposes  of  this  Act  an  article 
shall  be  deemed  to  be  adulterated:    ... 

"First.  If  any  substance  has  been  mixed  and  packed 
with  it  so  as  to  reduce  or  lower  or  injuriously  affect  its 
quality  or  strength. 
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"Second.  If  any  substance  has  been  substituted  wholly 
or  in  part  for  the  article. 

"Sec.  8.  That  the  term  'misbranded/  as  used  herem, 
shall  apply  to  all  drugs,  or  articles  of  food,  or  articles  which 
enter  into  the  composition  of  food,  the  package  or  label 
of,  which  shall  bear  any  statement,  design,  or  device  re- 
garding such  article,  or  the  ingredients  or  substances 
contained  therein  which  shall  be  false  or  misleading  in 
any  particular,  and  to  any  food  or  drug  product  which  is 
falsely  branded  as  to  the  State,  Territory,  or  countiy  in 
which  it  is  manufactured  or  produced. 

"That  for  the  purposes  of  this  Act  an  article  shall  also 
be  deemed  to  be  misbranded:    .    •    . 

"First.  If  it  be  an  imitation  of  or  offered  for  sale  under 
the  distinctive  name  of  another  article. 

"Second.  If  it  be  labeled  or  branded  so  as  to  deceive 
or  mislead  the  purchaser,    ... 

"Fourth.  If  the  package  containing  it  or  its  label  shall 
bear  any  statement,  design,  or  device  regarding  the  in- 
gredients or  the  substances  contained  therein,  which  state- 
ment, design,  or  device  shall  be  false  or  misleading  in  any 
particular:' ProvMfed,  That  an  article  of  food  which  does 
not  contain  any  added  poisonous  or  deleterious  ingre- 
dients shall  not  be  deemed  to  be  adulterated  or  mis- 
branded  in  the  following  cases:  ...  Second:  In 
the  case  of  articles  labeled,  branded,  or  tagged  so  as  to 
plainly  indicate- that  they  are  compounds,  imitations,  or 
bl^ids,  and  the  word  'compoimd,^  'imitation,'  or  'blend,' 
as  the  case  may  be,  is  plainly  stated  on  the  package  in 
which  it  is  offered  for  sale:  .  .  .'*  (34  Stat.,  c.  3915, 
pp.  768,  770-771.) 

The  obvious  and  undisputed  purpose  and  effect  of  the 
label  was  to  declare  the  bottled  article  "a  compound  es- 
sence of  grapes/'  In  fact,  it  contained  nothing  from 
grapes  and  was  a  mere  imitation. 

Withi^  the  statute's  general  terms  the  article  must  be 
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deoned  adulterated  since  some  other  substance  had  been 
substituted  wholly  for  the  one  indicated  by  the  label; 
and,  also,  it  was  misbranded,  for  the  label  carried  a  false 
and  misleading  statement. 

Defendant  relies  on  the  proviso  in  §,,8  which  declares 
articles  of  food  shall  not  be  deemed  adulterated  or  mi&-. 
branded  if  they  are  ''labeled,  branded,  or  tagged  so  as  to 
plainly  indicate  that  they  are  compounds,  imitations,  or 
blends,  and  the  word  'compound,'  'imitation,'  or  'blend,' 
as  the  case  may  be,  is  jJidnly  stated  on  the  package  in 
which  it  is  offered  for  sale."  But  we  are  unable  to  con- 
clude that  by  simply  using '' compound"  upon  his  label  a 
dishonest  manufacturer  exempts  his  wares  from  all  inhibi- 
tions of  the  statute  and  obtains  full  license  to  befool  the 
public.  Such  a  construction  would  defeat  the  highly  be- 
neficent end  which  Congress  had  in  view. 

We  have  heretofore  aaid:  "The  purpose  of  the  act  is  to 
secure  the  purity  at  food  and  drugs  and  to  inform  pui^ 
chasers  of  what  they  are  buying.  Its  provisions  are  di- 
rected to  that  purpose  and  must  be  construed  to  effect  it." 
C/mted iS&ites v.Antiikamnia Co., 231  U.S. 654, 665.  "The 
legislation,  as  against  misbranding,  intended  to  make  it 
possible  that  the  consumer  should  know  that  an  article 
purchased  was  what  it  purported  to  be;  that  it  might  be 
bought  for  what  it  really  was  and  not  upon  misrepre- 
sentations as  to  character  and  quality. "  United  States  v. 
Lexington  JlfiS  cfe  ffetiotor  Co.,  232  U.S.  399, 409.  And  see 
United  States  v.  Coca  Cola  Co.,  241  U.  S.  265,  277. 

The  stuff  put  into  commerce  by  defendant  was  an  ^'im- 
itation  "  and  if  so  labeled  purchasers  would  have  had  some 
notice.  To  call  it  "compound  essence  of  grape"  certainly 
did  not  suggest  a  mq^e  imitation  but  on  the  contrary 
falsely  indicated  that*  it  contained  something  derived 
from  grapes.  See  Frank  v.  United  States,  192  Fed. 
Rep.  864.  The  statute  enjoins  truth;  this  label  exhales 
deceit. 
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Hie  trial  court  ened  in  sustainiiig  the  demurrer.  Its 
judgmsiit  is  reversed  aad  the  cause  remanded  for  fur* 
ther  pffooeedingB  in  acmrdance  with  this  opinion. 

Beimrsed  and  remanded. 


BETHLEHEM  STEEL  COMPANY  v.  UNITED 
STATES. 

APPEAL  FROM  THE  COURt  OF  CLAUCS. 
No.  101.    Argued  March  15, 1918.— Decided  April  15,  1918. 

Having  given  bond  to  secure  a  contract  with  the  Navy  Department, 
claimant  paid  premiums  after  alleged  compliance  with  the  condition, 
and  sued  to  reoov^  the  amount,  contending  that  the  Secretary  of 
the  Navy  should  have  canceled  the  bond  and  notified  the  surety. 
It  not  appearing  that  claimant  had  bound  itself  to  continue  paying 
premiums  until  the  Secretary  so  acted,  held,  that  the  pajrment  was 
voluntary  and  gave  no  cause  of  action  in  tiie  Court  of  Claims. 

51  Ct.  Oms.  394,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  James  H.  Haydm  im  f^peilant. 

Mr.  AsMtant  Attorney  General  Thompson  for  the 
United  States. 

Mb.  JusnicB  BaANDSis  delivered  the  opinion  of  die 
coiDrt. 

The  Bethlehem  Steel  Company  entered  into  a  contract, 
dated  September  27, 1909,with  the  United  States  to  manu- 
fiusture  SdEd  defivev  for  the  Navy  large  quantiiKS  of  sever^ 
groups  of  annor  plates,  and  agreed  to  replace 
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asmor  which  should  prove  defective  within  gox  months 
after  it  had  been  fastened  on  the  ship.  The  contract  re- 
quired the  -company  to  furnish  a  bond  with  sureties  in  a 
sum  equal  to  ten  per  cent,  of  the  total  cost  of  all  groups, 
and  provided  that  ''at  the  end  of  each  calendar  year  the 
amoimt  of  said  bond  may  be  reduced  to  correspond  to 
the  estimated  cost  of  armor  then  undelivered."  The  bond 
was  furnished;  and  delivery  of  all  the  armor  originally 
specified  was  completed  May  2, 1911.  But  on  March  26, 
1912,  plates  aggregating  at  cost  prices  more  than  the  pen- 
alty of  the  bond  were  found  to  be  defective,  and  a  part  of 
this  was  not  replaced  until  November  22,  1912.  On  Jan« 
uary  27, 1912,  the  company  formally  requested  the  Secre- 
tary of  the  Navy  to  cancel  the  bond  and  notify  the  surety, 
but  he  refused  to  dp  soexcept  upon  certain  conditions  which 
were  not  complied  with  until  May  15, 1912,  when  the  bond 
was  canceled.  The  company  had  expenctod  $5,509.62  in 
payment  of  premiums  on  tiie  bond  from  May  3,  1911, 
until  May  15, 1912,  and  demanded  reimbursement  by  the 
Govenmient.  Payment  beiog  refused,  suit  was  brought 
in  the  Court  of  Clauns  to  recover  this  amount  and  also 
a  balance  of  $3,170.69  for  plate  delivered.  Judgment 
for  the  latter  sum  was  entered;  but  the  court  held  that 
the  company  was  not  entitled  to  recover  for  the  premi- 
ums paid.  The  case  comes  here  under  §  242  of  the  Ju- 
dicial Code. 

The  lower  court  held  that  tiie  bcmd  covered  merely 
the  original  deliveiy  of  the  armor  plate  and  not  the  re- 
placement of  defective  plates;  but  it  refused  recoveiy  of 
the  amount  paid  for  premiums  after  May  3, 1911,  on  the 
ground  that  the  payment  thereof  was  voluntary,  because 
the  condition  of  the  bond  had  then  been  complied  with. 
The  Gciremment  contends  that  the  bond  covered  the 
replacement  also;  that  the  contract  made  reduction  of 
the  bond  permissive,  not  mandatory;  and  that  the  Secre- 
tary was,  in  any  event,  under  no  oUigation  to  canoel  the 
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bond  prior  to  the  request  made  Januaty  27,  1912.  We 
have  no  occafflon  to  consider  any  of  these  contentions. 
It  nowhere  appears  that  the  company  had  bomid  itself 
to  continue  to  pay  premiums  until  the  Secretary  canceled 
the  bond  and  gave  the  surety  notice  thereof.  So  far  as 
disclosed  by  the  record,  the  payment  of  premiums  was 
voluntary.   The  judgment  of  the  Court  of  Clahns  is 

Affirmed. 

Mr.  Justice  McEenna  dissents. 


LOUISVILLE  &  NASHVILLE  RAILROAD  COM- 
PANY V,  HOLLOWAY,  ADMINISTRATOR  OF 
HOLLOWAY. 

ERROR  TO  THE  COXTET  OP  APFEAU  OP  THE  STATE  OP 
KENTUCKY, 

No.  209.    Submitted  March  15,  1918.— Dedded  April  15^  1918. 

In  an  aetkm  under  thd  Employers^  Liability  Act  on  behalf  of  the 
widow  of  a  deceased  employee,  an  instniction  that  the  measure  of 
damages  should  be  such  as  would  fairly  and  reasonably  compensate 
her  for  the  loss  of  pecuniary  benefits  she  might  reasonably  have 
received  but  for  her  husband's  death,  held  correct,  as  a  general 
instniction,  leaving  to  the  defendant  the  right  to  have  it  sui^le- 
mented  by  another  indicating  that,  in  estimating  the  amount  of 
.sudi  compensation,  future  benefits  must  be  considered  at  their 
present  value. 

Under  the  Employers'  Liability  Act,  defendant  is  not  entitled  to  liave 
the  jury  instructed,  as  matter  of  law,  that  the  value  of  money  to 
the  beneficiary  should  be  measured  by  a  specific  (the  legal)  rate 
of  interest,  or  that  the  duration  of  future  benefits  could  not  have 
exceeded  the  life  expectancy  of  the  deceased  employee,  as  given 
by  an  actuarial  table. 

Whether  the  state  court  has  ob^ed  a  local  rule  of  practice  requiring 
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the  sabstitatioii  of  oomet  instnictioiie  for  drfeotive  oneB  requBBted, 
is  a  qaestioii  of  state  law  not  reviewable  by  this  oourt  in  an  aoticm 
under  ttie  Emptoyers'  Liability  Act. 

When  not  baaed  upon  an  erroneous  theory  of  federal  law,  refusal  of 
the  state  court  to  reverse  a  judgment  upon  the  ground  that  the 
damages  are  excessive  is  not  reviewable  here  in  an  action  under 
the  Empioyers'  Liability  Act. 

168  Kentucky,  262,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Benjamin  D.  Warfidd,  Mr.  N.  Pawdl  Tajflar  and 
Mr.  JohfKC.  Woriham  for  plaintiff  in  error. 

Mr.  JoM.  W.  Clay,  Mr.  J.  F.  Clay  and  Mr.  A.  Y.  Clay 

for  defendant  in  error. 

Mr.  Jubticb  BaAMDSis  delivered  the  opmion  of  the 
court. 

HoUoway,  a  locomotive  eng^neeri  was  killed  on  the 
Louisville  and  Nashville  Raiboad  while  engaged  in  the 
performance  of  his  duties.  His  administrator  brought,  for 
the  benefit  of  his  widow,  an  action  under  the  Federal 
Employers'  Liability  Act  in  a  state  court  of  Kentucky  and 
recovered  a  verdict  of  $32|900.  The  judgment  entered 
thereon  was  reversed  by  the  Court  of  Appeals  (163  Ken- 
tucky, 125);  and,  at  the  second  trial,  a  verdict  was  rendered 
for  t25,000.  Judgment  was  Altered  on  this  verdict,  and 
was  affirmed  with  ten.per  per  cent,  damage  by  the  Court 
of  Appeals  (168  Kentucky,  262).  The  case  ocmes  here 
under  §  237  of  the  Judicial  Code.  The  eRors  assigned  in 
this  court  and  now  insisted  upcm  are  these: 

The  first  assignment:  That  the  Court  of  Appeals  erred 
in  approving  the  giving  of  an  instruction  and  the  refusal 
of  another  ^  by  which  the  trial  judge  had  denied  to  the  com- 

illie  instruction  given  was:    "The  meamire  of  reooveiy,  if  yoa 
for  the  phontiS,  being  such  sa  amouDt  in  dmnagwi  as  will  faiily 
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pany  the  bwefit  of  the  rule  declared  in  Chesapeake  A  Ohio 
Ry.  Co.  v.  KeUy,  241  U.  S.  485,  491,  that  in  computing 
damages  recoverable  for  the  deprivation  of  futiue  finan- 
cial benefits,  the  verdict  should  be  based  pn  their  present 
vahie. 

The  third  assignment:  That  the  Court  of  Appeals  ened 
in  refusing  to  reverse  the  j  udgment  of  the  trial  court  on  the 
ground  that  the  damages  were  excessive,  and  in  holding  as 
part  of  the  loss  of  benefits  the  widow  might  have  received 
and  which  the  jury  was  entitled  to  consider  ''not  only  her 
support  and  maintenance  of  $50.00  a  month,  but  in  addi- 
tion thereto,  one-half  of  the  savings,  which  decedent  might 
have  accumulated  if  he  had  lived  out  his  allotted  span" 
of  life. 

FireL'  The  instruction  given,  though  general,  was  correct. 
It  declared  that  the  plaintiff  was  entitled  to  recover  ''such 
an  amount  in  damages  as  will  fairly  and  reasonably  com- 
pensate" the  widow  "for  the  loss  of  p^uniary  benefits  she 
might  reasonably  have  received"  but  for  her  husband's 
death.  This  rulhig  did  not  imply  that  the  verdict  should 
be  for  the  aggregate  of  the  several  benefits  payable  at 

and  reasonably  compensate  the  ^dow  of  the  said  John  G.  HoUoway, 
deceased,  for  the  loss  d  pecuniary  benefits  she  might  reasonably  have 
received  if  the  deceased  had  not  been  killed,  not  exceeding  the  amount 
claimed;  to  wit:  150,000.00." 

The  instruction  refused  was:  "The  court  instructs  the  jury  that 
if  th^  shall  find  for  the  plaintiff,  their  verdict  cannot,  in  any  event, 
exceed  a  sum  which  will  yield,  at  interest  at  0%,  a  sum  whidi  will 
represent  the  proven  pecuniary  benefits  whidi  Mrs.  HoUoway  received 
fran  her  husband  in  his  lifetime,  and  had  reasonable  expectation  of 
receiving  from  him  if  he  had  not  been  killed.  And  the  Ck>urt  further 
instructs  the  jury  that  the  amount  so  awarded  by  them  should  be  di- 
mimshed  by  such  amount  as  that,  by  using  the  interest  and  a  part 
ct  the  principal  sum  each  5rear,  the  principal  sum  will  have  been  ex- 
hausted at  the  expiration  of  decedent's  eipectaney  of  28.82  jrean.^' 

No  other  instmctiMi  on  the  measure  of  damages  was  given;  and 
noob  was  requested,  except  an  instnictioa,  not  now  insisted  upon, 
Bmitiog  the  rsoovecy  specifical^  to  S13j737.6d. 
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different  times,  withdut  maJdog  any  allowance  for  the  fact 
that  the  whole  amount  of  the  verdict  would  be  presently 
paid  at  one  time.  The  instruction  bore  rather  an  impli- 
cation to  the  contrary;  for  the  sum  was  expressly  stated  to 
be  that  which  would  ''compensate/'  The  language  used 
was  similar  to  that  in  which  this  court  has  since  expressed, 
hi  Chesapeake  &  Ohio  Ry.  Co.  v.  KeUy^  supra,  p.  489,  the 
measure  of  damages  which  should  be  applied.^  The  com« 
pany  had,  of  course,  the  right  to  require  that  this  genera! 
instruction  be  supplemented  by  another  calling  attention 
to  the  fact  that,  in  estimating  what  amount  would  com- 
pensate the  widow,  future  benefits  must  be  considered 
at  their  present  value.  But  it  did  not  ask  for  any  such 
instruction.  Instead  it  erroneously  sought  to  subject  the 
jury's  estimate  to  two  rigid  mathematical  limitations: 
(1)  that  money  would  be  worth  to  the  widow  edx  per 
cent.,  the  legal  rate  of  interest;  (2)  that  the  period 
during  which  the  future  benefits  would  have  continued 
was  28.62  years, — the  life  expectancy  of  the  husband 
according  to  one  of  several  well  known  actuarial  tables. 
The  company  was  not  entitled  to  have  the  jury  instructed 
as  matter  of  law  either  that  money  was  worth  that  rate,  or 
that  the  deteased  would  not  in  any  event  have  outlived 
his  probable  expectancy.  See  Chesapeake  ik  Ohio  Ry.  Co. 
V.  Kelly,  supra,  pp.  490-492.  Nor  need  we  detehnine 
whether  the  local  rule  of  practice,  that  if  instructions  are 
ofifered  upon  any  issue  respecting  which  the  jury  should  be 
instructed  and  ihey  are  incorrect  in  form  or  substance  it  is 
the  duty  of  the  trial  court  to  prqMure  or  direct  the  prqMura- 
tion  of  a  proper  instruction  upon  the  point  in  place  of  the 
defective  one  (see  Chesapeake  &  Ohio  Ry.  Co.  y.De  AUey, 
241U.S.310,3l6),wasapplicableinthecaseatbar.  That 
is  a  question  of  state  law,  with  which  we  have  no  concern.  ■ 

^  "The  damages  should  be  equivalent  to  compensation  for  the 
deprivation  of  the  reasonable  expectation  of  pecuniary  beAefits  that 
would  have  resulted  from  the  continued  life  of  the  deceased." 
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In  the  De  AUey  Case,  the  Kentucky  Court  of  Appeals 
assumed  for  the  purposea  of  its  decision  that  the  local  rule 
applied,  and  was  tiiereby  led  to  decide  a  question  of  federal 
law.  Consequently  we  had  and  exercised  jurisdiction  to 
review  its  decision  upon  that  question. 

Second:  The  third  assignment,  in  so  far  as  it  relates  to 
the  refusal  of  the  Court  of  Appeals  to  reverse  the  judgment 
''on  the  ground  that  the  damages  are  excessive/'  is  not 
reviewable  here.  SoiUhem  Ry.  Co.  v.  Bennett,  233  U.  S. 
80,  86.  It  does  not  appear  in  the  case  at  bar,  as  it  did 
in  Chesapeake  &  Ohio  Ry.  Co.  v.  Gainey,  241  U.  S.  494, 
496,  that  the  action  of  the  Court  of  Appeals  in  sustain- 
ing the  verdict  was  necessarily  based  upon  an  erroneous 
theory  of  federal  law.  As  to  the  alleged  error  of  the  Court 
of  Appeals  in  holding  as  part  of  the  benefit  the  widow 
might  have  received  ''not  only  her  support  and  mainte- 
nance of  $50.00  a  month,  but  in  addition  thereto,  one-half 
of  the  savings,  which  decedent  might  have  accmnulated, " 
it  is  a  sufficient  answer  that  the  trial  court  did  not  give  any 
instruction  on  that  subject,  nor  was  it  requested  to  give 
any,  and  that  the  Court  of  Appeals  did  not  hold  as  stated 
that  the  widow  could  shar^  in  the  loss  to  the  estate.  It  held 
that  the  pecuniary  benefit  which  the  jury  was  entitled  to 
consider  in  estimating  the  widow's  damages  was  not 
merely  what  she  would  have  spent  for  maintenance  and 
support,  but  what  she  would  otherwise  have  received  from 
Her  husband. 

Affirmed. 
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UNITED  STATES  v.  SOLDANA  ET  AL, 

EBBOB  TO  THE  DISTRICT  COTTBT  OF  THE  UNmsD  OTATBB 
FOB  THE  DISTBICT  OF  MONTANA. 

No.  325.    Aigufid  March  4,  1918.— Decided  April  15,  1918. 

In  view  of  reetrictions  and  conditions  for  the  protection  of  the  Indians 
contained  in  the  Act?  of  May  1, 1888,  c.  213, 25  Stat.  113,  and  Febru- 
ary 12,  1889,  c.  134,  25  Stat.  660,  the  grant  made  by  the  latter 
to  iiie  Big  Horn  Southern  Railroad  Company  of  a  ric^t  of  way 
throu^  the  Crow  Reservation,  whether  amounting  to  a  mere 
easement,  a  limited  fee/ or  Bome  other  limited  interest,  was  not 
intended  to  extinguish  the  title  of  the  Indians  in  the  land  comprised 
within  such  right  of  way;  which,  therefore,  remains  ^'Indian  coun- 
try'' within  the  meaning  of  the  Indian  Liquor  Act  of  January  30, 
1897,  c.  109, 29  Stat.  506. 

Reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Assistant  Attorney  Oeneral  Warren  for  &e  United 

States. 

No  appearance  for  defendants  in  error. 

,Mb.  Justice  Bbandeis  delivered  the  opinion  of  the 
court. 

The  Act  of  January  30, 1807,  c.  109, 29  Stat.  506,^  makes 
it  a  criminal  offence  to  introduce  intoxicating  liquors  "into 
the  Indian  country/'  For  violating  that  law,  Soldana  and 
Herrera  were  indicted  in  the  District  Court  of  the  United 
States  for  the  District  of  Montana.     The  indictment 

^  This  repealed,  so  far  as  it  was  inoonsisteiit,  the  Act  of  July  23, 
1892,  c.  234,  27  Stat.  260,  which  amended  Revised  Statutes,  i  2139, 
as  amended  by  Act  of  February  27, 1877,  c.  09, 19  Stat.  244. 
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chargad  that  the  liquor  was  introduoed  ''within  the  ex- 
tent boandaries  of  the  Crow  Indian  Reservation''  in  that 
State,  but  upon  ''the  station  platform  of  the  Chicago, 
Bui&gtim  and  Quincy  Railway  Company,  at  the  town 
of  Crow  Agency"  upon  the  right  of  way  of  said  railroad. 
DeCmdants  demurred,  ocmtending  that  the  station  plat- 
form was  not  within  Indian  country  and  that,  therefore, 
no  offence  was  alleged*  The  District  Court  sustained  the 
demurrer  and  discharged  the  prisoners.  The  case  came 
here  under  the  Criminal  Appeals  Act  of  March  2,  1907, 
c.  2664,  34  Stat.  1246. 

Crow  Indian  Reservation  consists  of  nearly  two  and  a 
half  million  acres  located  in  the  southwestern  part  of 
Montana.  The  Government  agency  is  at  Crow  Agency 
which  lies  north  of  the  middle  of  the  reservation  on  the 
Chicago,  Burlington  and  Quincy  Railway,  which  runs 
through  the  heart  of  the  reservation  from  north  to  south. 
The  ri^t  of  way  is  <»ie  hundred  and  fifty  feet  wide  exoq[yt 
where  addition^  ground  is  allowed  for  stations.  Whether 
or  not  the  station  platform  is  Indian  country  depends 
upon  the  construction  to  be  given  to  the  act  of  Congress 
granting  the  right  of  way.  If  the  Indian  title  to  the  soil 
cm  which  the  platform  stands  was  extinguished  by  that 
grant,  the  platform  was  not  within  Indian  country .  Bota% 
v.  CZarX;,05U.S.204.i  Did  the  statutes  except  from  the 
reservation  the  land  on  which  the  raibroad  was  built  and 
extinguish  the  Indian  title,  or  did  they  merely  give  to  the 
company  a  right  of  way  or  otiier  limited  interest  in  the 
land  on  which  to  construct  and  operate  a  railroad? 


^Other  caaes  giving  criteria  for  detennitiing  the  meaning  of  ''In- 
dian country"  an:  American  Fur  Co.  v,  Unikd  SUUes,  2  Pet.  358; 
Ex  parte  Craw  Dog,  109  U.  S.  556;  UmtedStides  v.  Le  Brk,  121  U.  S. 
278;  Dick  v.  United  States,  208  U.  S.  340;  United  States  v.  Celeetine, 
215  XT.  S.  278;  Clairmont  v.  United  States,  225  U.  S.  551;  Donnelly  v. 
United  States,  228  U.  S.  243;  United  States  v.  Pdiean,  232  U.  S.  442; 
Prano9ostv.UnitedStaUs,2S2V.8.^7. 
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The  statutes  to  be  considered  are  Act  of  May  1,  1888, 
c.  213,  25  Stat.  113,  confirming  the  establishment  of  the 
reservation  and  Act  of  February  12, 1889,  c.  134,  25  Stat. 
660,  granting  a  right  of  way  tJirough  the  reservation  to 
the  Big  Horn  Southern  Raikoad.  Whatever  rights  it 
acquired  were  transferred  to  the  Burlington  under  Act  of 
March  1,  1893,  c.  192,  27  Stat.  529. 

The  Act  of  1888  provided  that  whenever,  in  the  opin- 
ion of  the  President,  public  interests  require  the  construc- 
tion of  railroads  through  any  portion  of  the  reservation, 
the  ''right  of  way  shall  be,  and  is  hereby,  granted  for 
such  purposes,  imder  such  rules,  regulations,  limita- 
tions, and  restrictions  as  the  Secretary  of  the  Interior 
may  prescribe."  The  Act  of  1889  provided,  by  §3, 
that  "the  surveys,  construction,  and  operation  of  such, 
railroad  shall  be  conducted  with  due  regard  for  the 
rights  of  the  Indians  and  in  accordance  with  such  rules 
and  regulations  as  the  Secretary  of  the  Interior  may  make 
to  carry  out  this  provision. "  Section  5  declared  that  the 
grant  of  the  right  of  way  was  upon  the  expressed  condition 
that  the  grantee  and  its  successors  ''will  neither  aid,  advise, 
nor  assbt  in  any  effort  looking  towiards  the  changing  or 
extinguislung  the  present  teniue  of  the  Indians  in  their 
land,  and  will  not  attempt  to  secure  from  the  Indian  tribes 
any  f miher  grant  of  land  or  its  occupancy  than  is  herein- 
before provided:  Provided,  That  any  violation  of  the  con- 
dition mentioned  in  this  section  shall  operate  as  a  for- 
feiture of  all  the  rights  and  privileges  of  said  raihoad 
company  under  this  act." 

Whether  these  acts  should  be  held  to  have  granted  a 
mere  easement  or  a  limited  fee  or  some  other  limited 
interest  in  the  land,  New  Mexico  v.  United  Stales  Trust 
Co. J  172  U.  S.  171;  Northern  Pacific  Ry.  Co.  v.  Townr 
send,  190  U.  S.  267;  Rio  Grande  Western  Ry.  Co.  y.  String- 
ham',  239  U.  S.  44;  it  is  clear  that  it  was  not  the  purpose 
of  Congress  to  extinguish  the  title  of  the  Indians  in 
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the  land  comprised  within  the  right  of  way.  To  have  ex- 
cepted this  strip  from  the  reservation  would  have  dir 
vided  it  in  two;  and  would  have  rendered  it  much  more 
difficulty  if  not  impossible^  to  afford  that  protection  to  the 
Indians  which  the  provisions  quoted  were  designed  to 
ensure.  The  case  of  Clainnont  v.  UTtUed  States,  225  U.  S. 
551,  which  is  the  basis  of  the  decision  in  Urdted  States  v. 
Lindafd,  221  FVsd.  Rep.  143,  relied  upon  by  the  lower  court, 
involved  a  statute  which  extinguished  the  Indian  title. 
The  judgment  of  the  District  Court  is 

Beixrsed. 


UNITED  STATES  v.  WEITZEL. 

BHROR  M  THB  DIBVUCT  COVKP  OF  THE  UNmSD  STATES 
FOB  THB  EASTBBN  DISTSICT  OF  KENTUCKY. 

No.  667.    Argued  Maidi  7,  1918.--DeckM  April  15,  191S. 

Section  5209,  Rev.  Stats.,  punishing  embeidanents  and  false  entries 
by  any  "president,  director,  cashier,  teller,  clerk,  or  agent"  of  a 
national  bank,  does  not  apply  to  a  receiver  of  such  a  bank,  appointed 
by  the  Comptroller  of  the  Currency  under  Rev.  Stats.,  §  5234;  he 
is  an  officer  of  the  United  States  and  not  an  agent  of  the  bank. 

Statutes  creating  and  defining  crimes  are  not  to  be  extended  by  intend- 
ment upon  the  ground  that  th^  should  have  been  made  more  com- 
prehensive. 

AfiSrmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Assistant  Attorney  Oeneral  Warren  for  the  United 
States: 

TW  powers^  functions,  and  duties  of  a  national  bank 
receiver  are  such  as  to  constitute  liini  an  ^'agehf  of  the 
bank/  within  the  broad  meaning  of  that  word,  as  used 
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in  Revised  Statute,  §  5209.  It  should  be  noted  that  a 
statutory  receiver  of  a  national  hankiiig  association  is 
not  the  officer  of,  nor  appointed  by,  or  responable  to, 
any  court.  In  re  ChOwood,  165  U.  S.  443,  458.  He;  is 
appointed  by  the  Comptroller  of  the  Currency  to  act  for 
the  bank,  in  pursuance  of  special  statutory  provisions 
whence  the  receiver  derives  his  powers  and  to  which  he 
must  look  for  guidance  in  the  performance  of  his  f tuietions. 
He  is  paid  out  of  the  funds  of  the  bank;  he  takes  the 
place  of  the  bank;  his  signature  is  the  signature  of  the 
bank.  The  efficient  liquidation  of  a  bank  usually  requires 
considerable  n^otiation;  it  may  require  various  con- 
tracts which  do  not  immediately  operate  to  liquidate  its 
assets;  the  receiver  conducts  many  transactions  in  behalf 
of  the  bank  while  engaged  in  the  general  procisss  of  liquidar 
tion;  and  in  these  transactions  he  may  be  said  to  repre- 
sent the  bank  and  all  those  who  own  an  interest  in  the 
busmess  of  the  bank.  That  he  acts  for  the  bank,  as  well 
as  for  the  creditors,  is  clear,  since  in  many  cases,  after 
paym^it  of  creditors,  the  recdver  turns  back  assets  to 
the  bank  either  for  continuance  of  business  by  it  or  for 
liquidation  by  an  agent  chosen  by  the  bank,  as  provided 
in  the  Act  of  June  30, 1876,  c.  156,  §  3, 19  Stat.  63.  Bank 
V.  Kennedy,  17  Wall.  19,  22,  23. 

The  appointment  of  the  receiver  does  not  work  dissolu- 
tion of  thebank  or  affect  suits  pending  against  it,  or  in- 
capacitate it  from  suing  or  bdng  sued.  Its  corp<n»te 
existence  continues  after  the  appointment  of  a  receiver 
and  until  its  affairs  have  been  finaUy  wound  up.  Chemical 
Natiorud  Bank  v.  Hartford  DepadL  Co.,  161  XJ.  S.  1,  7; 
Bank  of  Bethel  v.  Pahguioque  Bank,  14  Wall  383,  400. 

In  Rosenblatt  v.  Johnston,  104  U.  S.  462,  463,  it  is  said 
that  the  bank's  ''property  and  assets,  in  legal  contemr 
plation,  still  belong  to  the  bank,  though  in  the  hands  of 
a  receiver,  to  be  administered  under  the  law.  The  bank 
dkl  not  cease  to  exist  on  the  appointment  of  the  reoaver.'' 
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A  receivership  may  be  of  a  temporary  or  provisional 
nature,  and  may  last  only  long  enou^  to  satisfy  the 
Comptroller  that  the  bank  is  not  insolvent,  or  that  the 
facts  do  not  present  a  case  for  a  receiver  as  provided  by 
the  statute.  See  Jackson  v.  Fidetity  &  CasuaUy  Co.,  75 
Fed.  Rep.  369,  364. 

'  In  Case  v.  Terrell,  11  Wall.  199,  it  was  held  that  the 
receiver  of  a  national  bank  represents  the  bank,  its  stock- 
holders, and  creditors,  and  that  neither  he  nor  the  Comp- 
troller of  the  Currency  can  subject  the  Government  to 
the  jurisdiction  of  the  ordinary  courts  to  determine  the- 
conflicting  claims  of  the  United  States  and  other  creditors 
in  the  hands  of  such  a  bank.  In  the  course  of  the  opinion, 
it  was  said  (p.  202):  ''He  represents  the  bank,  its  stock- ^ 
holders,  its  creditors,  and  does  not  in  any  sense  represent 
the  Government."  See  Kennedy^  v.  Gibwn,  8  Wall.  498, 
506. 

Revised  Statutes,,  §5209,  was  intended  to  cover  the 
whole  ground  of  defalcations  which  might  be  committed 
by  all  those  who  might  ha^ve  any  connection  with,  or 
control  over,  the  asdets,  funds,  credits,  books  and  papers 
of  a  national  bank.  In  the  first  place,  it  should  be  par- 
ticularly noted  that  although  the  National  Bank  Act  was 
passed  in  1863 — ^55  years  ago — this  case  is  the  first  in- 
stance, so  far  as  the  reports  show,  in  which  the  contention 
has  ever  been  raised  that  an  embezzling  national  bank 
receiver  was  not  puniahable  under  the  act,  like  any  other 
embezzling  representative  of  the  bank.  Since  it  would 
strain  the  credulity  of  the  hardiest  optimist  as  to  human 
nature  to  believe  that  this  is  the  first  instance  of  a  dis- 
honest bank  receiver,  it  would  seem  that  the  point  would 
have  been  taken  by  some  keen  attorney  during  these  55 
years  ''if  it  had  been  supposed  by  anyone  that  such  legis- 
lation" failed  to  provide  for  such  prosecution.  Fairbanks 
V.  VniUd  States,  181  U.  S.  283,  323. 

Embezzlement  by  a  receiver  falls  squarely  within  the 
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evS  at  which  the  section  was  aimed,  and  the  statute 
should  be  so  construed  as  to  effectuate  its  evident  intent.. 
The  statute  pxmishes  the  acts  of  three  classes  of  persons: 
(a)  president,  director,  cashier,  teller;  (6)  clerk;  (c)  agent. 
The  first  class  (a)  are  referred  to  in  the  section  as  "offi- 
cers," for  it  provides  that  ''every  person  who  with  like 
intent  aids  or  abets  any  officer j  clerk,  or  agent  in  any 
violation  of  this  section,"  etc.  These  three  classes  of 
persons  were  clearly  intended  to  include  every  person 
acting  for  the  bank  who  would  have  any  control  over  its 
funds,  credits,  books,  or  papers.  See  CommonwedUh  v. 
Wyman,  8  Mete.  247,  252;  State  v.  Barter,  58  N.  H.  604, 
605;  Wynegar  v.  State,  157'Indiana,  577,  579,  580;  ClemerU 
V.  Canfield,  28  Vermont,  302,  304. 

The  Government  contends. that  the  word  "agent,"  in 
the  first  line  o{  the  section,  should,  in  order  to  effectuate 
the  full. purpose,  be  given  as  reasonable  a  construction 
as  this  court  gave  to  the.  word  "agent"  in  the  twelfth 
line  of  the  same  section  m  United  States  v.  Corhett,  215 
U.  S.  233. 

The  lower  court's  decision  will  have  this  result:  That 
a  national  bank  clerk  may  be  indicted  under  a  statute 
which  aflSxes  a  minimum  penalty  of  five  years*  imprison- 
ment, whereas  a  national  bank  recdver  may  be  indicted 
in  a  federal  court  (if  at  all)  only  under  a  statute  which 
cont£uns  no  minimum  penalty  and  makes  it  possible  for 
him  to  escape  with  a  simple  fine  (Federal  Criminal  Code, 
§97).  The  Government  contends  that  it  is  the  clear 
duty  of  this  court  to  so  construe  §  5209  as  to  avoid  any 
such  unjust  and  ridiculous  result. 

A  national  bank  receiver  is  not  an  officer  of  any  court 
and  has  not  the  status  of  a  judicial  receiver.  He  is  simply 
a  liquidating  agent  provide!  for  the  bank  by  the  statute. 
In  accepting  its  charter,  the  bank  accepts  all  the  provi- 
sions of  the  National  Baiik  Act,  including  the  provision 
for  appointment  of  such  a  liquidating  agent  or  receiver; 
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and  when  such  a  receiver  is  appointed  as  such  an  agent 
by  the  ComptroUer,  his  apnointment  is  impliedly  author- 
ized by  the  bank. 

An  agent  may  be  constituted  either  by  express  act,  or 
by  implication,  or  by  ratification,  or  by  acceptance  of 
statutory  conditions,  or  by  operation  of  law.  Mechem 
on  Agency,  2d  ed.,  1014,  §  26.  A  corporation  for  certain 
purposes  may  be  conclusively  deemed  to  assent  to  the 
appointment  by  statute  of  an  agent  to  accept  service. 
It  is  well-established  law  that  the  charter  of  a  corporation 
embraces  the  provisions  of  law  contained  in  the  special 
or  general  statute  under  which  the  organization  is  formed; 
and  the  corporation  accepts  all  such  provisions  as  part 
of  its  charter.  Each  national  bank,  therefore,  impliedly 
consents  to  the  appointment  of  such  an  agent  to  act  for 
it  upon  the  happening  of  any  of  the  stipulated  contin- 
gencies, and  it  accordingly  assents  to  the  authorized  acts 
of  such  receiver  when  duly  appointed. 

The  Government  contends  that  the  doctrines  relative 
to  judicial  recovers  are  not  in  any  way  pertinent,  and 
that  the  text  books  and  cases  which  state  broadly  that  a 
judicial  receiver  is  not  the  agent  of  the  corporation  (see 
Metz  V.  BujSfcdo  <kc.  R.  R.,  68  N.  Y.  61,  66;  State  v.  Hub- 
bard, 58  Kansas,  797,  801),  do  not  apply  in  any  way  to 
this  statutory  bank  receiver.  If  the  statute,  instead  of 
^saying  in  §  5234,  "The  Comptroller  of  the  Currency  may 
forthwith  appoint  a  receiver,"  had  said  that  he  might 
appoint  ''an  agent,"  or  a  ^'superintendent,"  or  a  "liqui- 
dator," the  attempt  to  apply  to  such  an  appointee 
judicial  decisions  which  referred  solely  to  court  receivers 
would  never  have  been  made.  Union  Bank  of  Brook- 
lyn V.  Kanlurk  Realty  CorponOion,  72  Misc.  (N.  Y.) 
96,97. 

A  distinction  between  a  "chanceiy,  or,  as  it  is  some- 
times called,  a  comnion  receiver,"  and  a  statutory  receiver 
is  taken  in  Stokes  y.  Hoffman  Howe,  157  N.  Y.  554,  559; 
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and  referred  to  in  Quincyy  Missowri  A  Pacific  R.  B.  Co. 
V.  Humphreys,  145  U.  S.  82,  97. 

The  functions  and  duties  of  a  receiver  are  subatantially 
the  same  as  those  of  liquidating  agent  of  the  bank  pro- 
vided for  impliedly  imder  Rev.  Stats.,  §  5220,  and  ex- 
pressly under  §  3  of  the  Act  of  June  30,  1876.  Such  a 
liquidating  agent  and  a  receiver  both  represent  the  bank 
in  its  corporate  capacity,  and  act  for  its  benefit.  A 
liquidating  agent  has  been  held  by  the  courts  to  be  indict- 
able imder  Rev.  Stats.,  §  5209. 

In  Jewett  v.  United  Stales,  100  Fed.  Rep.  832,  it  w^B 
held  that  a  liquidating  agent,  who  was  appointed  in 
voluntary  dissolution  imder  §5220,  was  an  ''agent" 
within  the  meaning  of  §  5209.  Other  statutes,  moreovery 
provide  expressly  for  another  liquidating  agent,  i.  ei, 
an  agent  to  be  appointed  by  the  shareholders  to  take 
over  the  bank's  affairs  after  the  receiver  has  «ided  his 
duties.  See  Act  of  June  30,  1876,  c.  156,  §  3,  19  Stat.  63. 
Of  such  an  agent  it  was  said,  in  McConvilk  v.  Gibnour, 
36  Fed.  Rep.  277:  "The  'agent'  is  <mly  the  'receiver' 
under  another  name.  .  .  .  Each  of  these  administrative 
officials — the  'recdver'  and  the  'agent' — ^represent  the 
bank  in  its  coiporate  capacity,  and  neither  of  them  is 
more  or  less  than  the  other  such  a  representative.''  The 
same  view  was  taken  in  Guarantee  Co.  of  North  Dakota  v. 
Hanway,  104  Fed.  Rep.  369,  372.  A  "liquidatmg  agmt" 
appointed  by  the  shareholders  is  indictable  under  §  5209 
as  an  "agent."    See  Jewett  v.  United  States,  supra. 

A  decision  that  a  receiver  is  an  officer  of  the  United 
States  within  the  purview  of  the  federal  criminal  laws 
will  be  attended  by  the  following  extraordinary  results: 

First.  That  from  the  year  1863  to  the  year  1879,  an 
eltnbezzling  receiver  of  a  national  bank  could  not  have 
been  prosecuted  under  any  federal  criminal  statute;  for 
it  was  not  until  the  latter  year  that,  by  the  Act  of  Feb* 
ruaiy  3, 1879,  c.  42  (20  Stat.  280;  now  §  97  of  the  Federal 
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Criminal  Code)^  it  was  firet  made  a  cnOb  for  aa  officer 
<rf  the  United  l^tes  to  embesile  any  money  or  proporty 
which  came  into  his  possession  or  under  his  coolrol  m 
the  execution  ot  his  c^ce. 

Seconds  That  from  the  year  1876  to  the  year  1879,  a 
liquidating  agent  of  a  national  bank  appdnted  under  the 
Act  of  June  30, 1876/  §  3,  apparently  could  not  have  been 
prosecuted  lor  embezzlement  under  any  federal  criminal 
statute;  for  Otuarantee  Co.  of  North  Dakota  v.  Hamoof/^ 
mpra,  held  that  such  a  liquidating  agent  is  an  officer  of 
the  United  States  ''in  every  sense  in  which  the  receiver 
is." 

Neither  the  manner  of  appointment,  method  of  pay- 
ment of  sahury,  nor  duration  or  tenure  of  office  are.sudi 
as  to  constitute  a  national  bank  receiver  an  officer  of  the 
United  State«.  His  appointment  is  by  the  Comptroller 
of  the  Currmcy,  and  is  not  required  to  be  ai^roved  by 
the  Secretary  of  the  Treasury  (Rev.  Stats.,  §5234);  1^ 
is  paid  out  of  the  assets  of  the  bank  before  distribution 
of  the  proceeds  (Rev.  Stats.,  §  5238) ;  and  he  is  appointed 
for  no  definite  time,  and  for  no  fixed  statutoiy  salary. 

Such  a  recdver  clearly  does  not  come  within  the  pur- 
view of  the  term  ''officer  of  the  United  States''  as  that 
term  is  construed  in  criminal  statutes.  United  States  v. 
Hartwelly  6  Wall.  385;  United  States  v.  Germaine,  99  U.  S. 
508,  510;  United  States  v.  Mouat,  124  U.  S.  303,  307; 
United  States  v.  Smith,  124  U.  S.  525,  533;  Martin  v. 
United  States,  168  Fed.  Rep.  198;  ScuUy  v.  United  States, 
198  Fed.  Rep.  185;  United  States  v.  Van  Wert,  195  Fed. 
Rep.  974.  C/.  Ttumpsm  v.  Pool,  70  Fed.  Rep.  725,  727, 
728. 

The  fact  that  f or^  the  limited  purpose  of  suii^  in  the 
federal  courts  a  national  bank  recover  has  been  held  to 
be  an  officer  of  the  United  States,  as  that  temn  is  used 
in  statutes  granting  jurisdiction  to  federal  courts,  is  not 
incompatible  with  the  status  of  the  receiver  as  an  agent 
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Df  the  bank.  To  this  extent,  he  acts  in  a  dual  capacity. 
Kennedy  v.  Gibaim,  8  Wall.  498,  504;  Price  v.  AbboU,  17 
Fed.  Rep.  506-508. 

It  seems  clear,  however,  that  the  decisions  only  go  to 
the  limited  extent  of  holding  a  receiver  to  be  an  officer 
of  the  United  States  within  the  meaning  of  that  term  in 
certain  special  jurisdictional  statutes;  e.  g.,  Rev.  Stats., 
§563,cl.4;§629,  cl.3;§380. 

There  is  nothing  unusual  in  one  term  having  two  dis- 
tinct meanings  in  two  different  statutes  {Lamar  v.  United 
States,  240  U.  S.  60,  65);  and  the  best  illustration  of  this 
fact  is  to  be  found  in  two  consecutive  cases  in  124  U.  S., 
in  which  in  United  States  v.  Maimt,  p.  303,  a  paymaster's 
clerk  was  held  not  to  be  an  ''officer  of  the  Navy"  within 
the  meaning  of  the  Act  of  June  30,  1876,  c.  159,  19  Stat. 
65,  whereas  in  United  States  v.  Hendee,  p.  309,  a  pay- 
master's clerk  was  held  to  be  an  "officer  of  the  Navy" 
within  the  meanmg  of  the  Act  of  March  3,  1883,  c.  97,  22 
Stat.  473. 

Mr.  A.  E.  StrickUttj  with  whom  Mr.  Jackson  H.  Ralston 
was  on  the  briefs,  for  defendant  in  error. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the 
court. 

The  Comptroller  of  the  Currency  is  charged  with  the 
duty  of  supervising  national  banks.  When  he  deems  it 
necessary  to  take  possession  of  the  assets  of  a  bank  and 
assume  control  of  its  operations,  he  appoints  a  receiver 
under  Rev.  Stats.,  §  5234.  Weitzel,  so  appointed  receiver, 
was  indicted  in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Kentucky  under  Rev.  Stats., 
§  5209,  for  embezzlement  and  making  false  entries.  That . 
section  does  not  mention  receivers,  but  provides  that 
''every  president,  director,  cashier,  teller,  clerk,  or  agent" 


Digitized  by  VjOOQIC 


UNITED  STATES  v.  WEITZEL.  541 

533«  OpmioQ  of  the  Court. 

of  a  oational  bank  who  commits  these  offences  shall  be 
punished  by  unprisonment  for  not  less  than  five  nor 
more  than  ten  years.  The  Government  contended  that 
the  receiver  was  an  ''agent "  within  the  meaning  of  the  act. 
A  d^xiurrer  to  the  indictment  was  sustained  on  the  ground 
that  he  is  not.  The  court  discharged  the  prisoner  and  the 
case  comes  here  under  the  Criminal  Appeals  Act  of 
March  2, 1907,  c.  2564,  34  Stat.  1246. 

The  receiver,  imlike  a  president,  director,  cashier,  or 
teller,  is  an  officer,  not  of  the  corporation,  but  of  the  United 
States.  In  re  Chetwood,  165  U.  S.  443,  458.  As  such  he 
gives  to  the  United  States  a  bond  for  the  faithful  discharge 
of  his  duties;  pays  to  the  Treasurer  of  the  United  States 
moneys  collected;  and  makes  to  the  Comptroller  reports  of 
his  acts  and  proceedings.  Rev.  Stats.,  §  5234.  Being  an 
officer  of  the  United  States  he  is  representednn  court  by  the 
United  States  attorney  for  the  district,  subject  to  the 
supervision  of  the  Solicitor  of  the  Treasury,  §  380.  Gib- 
son V.  Peters,  150  U«  S.  342.  And  because  he  is  such 
officer,  a  receiver  hfts  been  permitted  to  sue  in  the  federal 
court  regardless  of  citizenship  or  of  the  amount  in  con- 
troversy. Price  V.  Abbott,  17  Fed.  Rep.  506.  In  a  sense 
he  acta  on  behalf  of  the  bank.  The  appointment  of  a 
receiver  does  not  dissolve  the  corporation,  Chemical  Na- 
tional Bank  v.  Hartford  Deposit  Co.,  161  U.  S.  1,  7;  the 
assets  remain  its  property,  Rosenblatt  v.  Johnston,  104 
U.  S.  462;  the  receiver  deals  with  the  assets  and  protects 
them  for  whom  it  may  concern,  including  the  stock- 
holders; and  his  own  compensation  and  expenses  are 
a  charge  upon  them.  §  5238.  But  a  receiver  is  appointed 
only  when  the  condition  of  the  bank  or  its  practices  make 
intervention  by  the  Government  necessary  for  the  pro- 
tection of  noteholders  or  other  creditors.^  While  the  re- 
ceivership continues  the  corporation  is  precluded  from 

'See  Bev.'BWs:,  {{^523^ -5141^5151,  5191,  5201,  5205»  5208. 
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dealing  by  its  officers  or  agents  in  any  way  with  its  j 
And  when  all  creditors  are  satisfied  or  amply  ptrotected  the 
receiver  may  be  discharged  by  returning  the  bank  to  the 
control  of  its  stockholders  or  by  the  appointment  of  a  liqui- 
dating agent  under  Act  of  June  30, 1876,  c.  156, 19  Stat,  63. 
Whether,  as  the  Government  assumes,  sudi  statutoiy 
agent  who  is  elected  by  the  stockholders  is  included  undtf 
term  ''agent"  as  used  in  §  5209,  we  have  no  occasion  tp 
determine.  The  question  was  expressly  left  undecided  in 
Jewett  V.  United  States,  100  Fed.  Rep.  832,  840.  But  the 
assumption,  if  correct,  would  not  greatly  aid  its  contention. 
The  law  can  conceive  of  an  agent  appointed  by  a  su- 
perior authority;  but  the  term  ''agent"  is  ordinarily  used 
as  implying  appointment  by  a  principal  on  ^oee  behalf 
he  acts.  The  fact  that  in  this  section  the  words  "deriL,  or 
agent'^  follow  "president,  director,  cashier,  teller^'  tends, 
under  the  rule  of  noacUur  a  sociiSf  to  confirm  the  inference. 
United  States  v.  Salen,  235  U.  S.  237,  249.  Furthermore, 
the  term  "agent  of  a  bank^'  would  ill  describe  the  office 
of  receiver. 

Section  52Q9  is  substantially  a  refinactment  of  S  52  of  the 
Act  of  February  25, 1863,  c.  58, 12  Stat.  665, 680,  the  first 
National  Bank  Act.  It  is  urged  by  the  Government,  that 
the  punishment  of  defalcation  by  a  receiver  is  clearly 
within  the  reason  of  the  statute  and  that,  unless  tibe  term 
"agent"  be  construed  as  including  receivers,  there  was  no 
federal  statute  under  which  an  embezzling  receiver  of  a 
national  bank  could  have  been  prosecuted,  at  least  until 
the  Act  of  February  3,  1879,  c.  42,  20  Stat.  280,  made  of^ 
fioers  of  the  United  States  so  liable  therefor;  and,  indeed, 
cannot  now  be,  because  he  should  not  be  held  to  be  an 
officer.  The  argument  is  not  persuasive.  Congress  may 
possibly  have  believed  that  a  different  rule  should  be  ap- 
plied to  an  officer  of  the  United  States  who  is  selected  by  the 
Comptroller  for  a  purpose  largely  different  from  that  per- 
formed by  officers  of  the  bank,  and  who  ^ves  bond  for  the 
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faithful  discharge  of  his  duties.  Furthermore  a  cmub 
(mt89U8  is  not  unusual,  particularly  in  legislation  introduce 
ing  a  new  system.^  The  fact  that  in  1879  Congress^ 
should  have  found  it  necessary  to  enact  a  general  law 
for  the  punishment  of  officers  of  the  United  States  who 
^nbezzle  property  entrusted  to  them,  but  not  owned  by 
the  United  States,  shows  both  how  easily  a  casus  omissus 
may  arise  and  how  long  a  time  may  elapse  before  the  de- 
fect is  discovered  or  ^  remedied.  Statutes  creating  and 
defining  crimes  are  not  to  be  ^rtended  by  intendment 
because  the  court  thinks  the  le^ature  should  have  made 
them  more  comprehensive.  Todd  v.  United  States,  158 
U.  S.  278,  282.  United  Stales  v.  Harris,  171  U.  S.  305. 
The  judgment  of  the  District  Court  is  . 

Affirmed. 

^Por  example:  1.  Eactortion  by  goveniment  "^ffioera'':  Aot  of 
March  3, 1825,  c.  05,  §  12, 4  Stat  118  (R.  &,  §  5481) ;  UnUei  SMes  y. 
Ckmaine,  M  U.  8.  506;  amended  t^  Aot  of  June  28,  1906,  e.  3674» 
64  Stat  546,  to  include  "clerk,  agent,  or  employee,"  and  eveiy  per- 
son aemiming  to  be  such  officer,  etc  2.  Mailing  obscene  writings: 
Act  of  July  12, 1876,  c.  186, 19  Stat.  90  (R.  S.,  §  3893);  UnUe4  States 
V.  Chase,  135  V.  S.  255;  amended  by  Act  of  Sept.  26,  1888,  c. 
1039,  25  Stat.  496,  to  include  "letters,''  Andreufs  v.  United  Statee, 
162  U.  S.  420.  3.  Intimidating  witness:  Act  of  April  20, 1871,  c.  22, 
§  2,  17  Stat.  13  (R.  S.,  §  5406);  Todd  v.  United  States,  158  U.  S.  278; 
amended  by  Criminal  Code  (1909),  §  136,  to  include  witnesses  before 
a  "United  States  commissioner  or  officer  acting  as  such,"  as  well  as 
witnesses  before  "courts."  4.  Introducing  liquor  into  Indian  coun- 
try:. Act  of  March  15, 1864,  c.  33,  13  Stat.  29  (R.  S.,  §  2139);  iSorOs  v. 
United  States,  iS2  U.  S.  570;  amended  by  Act  of  July  23, 1892,  c.  234 
27  Stat.  260,  to  prdubit  the  introduction  of  ^ak,  beer,  wine,  or  in- 
toxicating liquor  or  liquors  of  ^diatever  kind,"  as  well  aa  "ardent 
spirits."  5.  Perjury:  Act  dF  March  3,  1869,  c.  130,  15  Stat.  326 
(R.  S.,  §  5211;  see  also  R.  S.,  §  5392);  United  States  v.  Curtis,  107*11.  S. 
671;  amended  by  Act  of  Feb.  26, 1881,  c.  82,  21  Stat.  352,  to  include 
false  swearing  before  a  "notary  public"  oc  "any  other  officer"  properly 
authoriaed  by  the  State  to  administer  oaths. 
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STADELMAN  ET  AL.  v.  MINER  ET  AL. 

EBBOB  TO  THS  SUPREME  COURT  OF  THE  8TA11S  OF  OBEOON. 
No.  644.    Submitted  January  2,  1918.^Decided  ^nril  15,  1918. 

Under  Jud.  Code,  §  237,  as  amended,  by  the  Act  of  September  6, 1916, 
a  final  judgment  of  a  state  court  is  not  reviewable  by  writ  ol  error 
if  no  treaty  or  statute  or  authority  exercised  under  a  State  or  the 
United  States  was  drawn  in  question. 

An  objection  that  the  judgment  of  a  state  court  ordering  sale  of  real 
estate  denies  due  process  to  nonresident  parties  served  by  publica- 
tion, in  that  the  order  was  made  before  the  service  was  complete 
under  the  state  statutes,  merdly  diallenges  the  power  of  the  state 
court  to  proceed  to  a  decision,  and  this  does  not  draw  in  question  the 
validity  of  any  authority  exennaed  under  the  State,  within  the  mean- 
ing Qf  Jud.  Code,  §  237,88  amended.  PhUaddphia  A  Reading  Coal 
A  Iron  Co.  v.  GilbeH,  245  U.  8. 162. 

Writ  of  error  to  review  83  Oregon,  848, 979, 388,  dismissed. 

The  case  is  stated  in  the  opinion. 

Mr.  John  M.  Gearin  and  Mr.  Harry  0.  Hay  for  plain- 
tiffs in  error. 

Mr.  Guy  C.  H.  Cortiss  for  defendants  in  error. 

Mb.  Justice  Bbandeis  delivered  the  opinion  of  the 
court. 

The  statutes  of  Oregon  provide,  that  when  it  becomes 
necessary  to  sell  real  estate  of  a  decedent  in  order  to  pay 
his  debts  (Lord's  Oregon  Laws,  §§  1252-1270),  the  admin^ 

*  On  January  7,  1918,  the  case  was  dismissed  per  curiam  for  want 
of  jurisdiction,  245  U.  S.  S36;  on  March  18,  1918,  a  petition  tar  re- 
hearing was  granted,  the  former  dismiiwal  set  aside,  and  it  was  or- 
dered that  the  case  stand  for  consideration  under  the  prior  submissiony 
ante,  311. 
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istrator  ahall  file  a  petition  therefor;  and  that  a  citation 
shall  issue  to  heirs  known  and  unknown  '^to  appear  at  a 
term  of  court  therein  mentdonedi  not  less  than  ten  days 
after  the  service  of  such  citation,  to  show  cause,  if  any 
exist,  why  an  order  of  sale  should  not  be  made  as  in  the 
petition  prayed  for."  §  1254.  The  statutes  also  provide 
for  the  service  of  unknown  or  non-resident  heirs  by  publi- 
cation for  ''not  less  than  four  weeks,  or  for  such  further 
time  as  the  court  or  judge  may  prescribe."   §  1255. 

In  1897  Charles  W.  Fletcher  died  intestate  in  Oregon. 
His  administrator  filed  in  the  county  court  a  petition  for 
the  sale  of  the  decedent's  real  estate  in  order  to  pay  debts; 
and  the  citation  was* ordered  to  be  served  upon  the  im- 
known  or  non-res^ident  theirs  by  publication  in  a  newspaper 
for  four  weeks.  Publication  was  made  in  conformity  to  the 
order,  the  first  publication  being  on  June  17, 1902.  Under 
the  statute,  the  state  court  finds  that  the  hearing  on  the 
petition  should  not  have  been  held  before  July  24th. 
It  was  actually  held  on  July  17th;  and  an  order  of  sale 
was  then  entered  by  the  county  court  under  which  the 
property  was  sold  to  Nelson,  through  whom  Miner  and 
Worden  claim  title  by  mesne  conveyances.  The  deceased 
had  left  surviving  two  children  who  were  non-residents, 
Mrs.  Stadelman  and  Henry  H.  Fletcher.  Thereafter,  these 
two  and  one  Motley  (a  grantee  from  them  of  a  part  inter- 
est in  the  property)  brought,  in  an  appropriate  state 
court  of  Oregoa,  an  independent  suit  to  quiet  title  and 
claimed  to  own  the  property  on  the  ground  that  the  order 
of  the  county  court  and  the  sale  to  Nelson  thereunder  were 
void.  A  decree  was  rendered  by  the  trial  court  in  then* 
fiftvor ;  and  it  was  affirmed  on  appeal  by  the  Supreme  Court 
of  the  State,  wb^e  two  curative  acts  were  unsuccessfully 
invoked  to  sustain  the  validity  of  the  Miner  and  Wprden 
title.  83  Oregon,  348,  355.  A  petition  for  rehearing  was 
filed;  and  on  January  30, 1917,  the  Supreme  Court  reversed 
its  dedsion  and  the  decree  of  the  lower  court'  and  dis- 
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missed  the  suit.  It  held  that  faflure  to  observe  the  statu- 
tory requirement  as  to  time  for  hearing  was  a  defect  raor 
dering  the  oirder  voidable  merely  and  not  void;  that  the 
defect  did  not  operate  to  deprive  the  county  court  of 
jurisdiction;  that  the  defects  could  have  been  availed 
of  only  in  a  direct  attack;  and  that  it  afforded  no  basis  for 
a  collateral  a^ttack,  in  an  independent  suit,  upon  the  order 
and  the  sale  therexmder.  83  Or^on,  370.  This  oondusion 
wasconfiimed  by  the  same  court  upon  a  second  petitbnfar 
a  rehearing.    83  Oregon,  388. 

At  the  first,  argument  of  the  case  in  the  Supreme  Court 
of  Oregon,  plaintiffs  contended  that  to  sustain  the  validity 
of  the  sale  under  the  order  of  the  county  court  would  de- 
prive them  of  their  right  to  due  i»t)cess  of  law  guaranteed 
by  the  Fourteenth  Amendment  (See  Memorandum  Opin- 
ion of  this  Coiui},  ante  311).  Upon  this  contention  the  case 
was  brought  here  imder  §  237  of  the  Judicial  Code«  But 
under  that  section,  as  amended  by  Act  of  September  6, 
1916,  c.  448,  39  Stat.  726,  a  final  decreie  of  a  state  court 
of  last  resort  can  be  reviewed  here  on  writ  of  error  only  in 
a  suit  ''where  is  drawn  in  question  the  validity  of  a  treaty 
or  statute  of,  or  an  authority  exercised  under  the  United 
States,  and  the  decision  is  against  their  validity;  or  where 
is  drawn  in  question  tibe  vahdity  of  a.statute  of,  or  an  au- 
thority exercised  under  any  State,  on  the' ground  of  their 
being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  and  the  decision  is  in  favor  of  ^Uieir  validity." 
The  judgment  here  involved  was  entered  after  the  Act  of 
September  6,  1916,  took  effect.  There  was  not  drawn  in 
question  the  validity  of  any  treaty  or  statute.  And  dbal- 
lengmg  the  power  of  the  court  to  proceed  to  a  decision  did 
not  draw  m  question  the  validity  of  any  authority  exercised 
under  the  State.  Philadelphia  A  Beadivg  Coal  &  Iran  Co. 
y. Gilbert, 2i5V.BA62;Irdandy. Woods, anie,Z2i.  The 
writ  of  error  is  therefore 

Dtemiesed. 
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THOMPSON,  ADMINISTRATOR  OF  THOMPSON, 
t^.  UNITED  STATES. 

APPEAL  PROM  THB  COURT  OF  CIiAIIIB. 
No.  184.    Argued  Biaroh  12, 1918.-*becided  Apial  15,  191S. 

Section  162  of  the  Judicial  Code,  conferring  juxMictiaii  on  the  Onfft 
of  Claims  in  certain  cases  to  determine  the  claims  of  those  '^whose 
property  was  taken''  and  sold  under  the  Abandoned  Roperty  Act 
of  March  12,  1863,  and  aipendments,  applies  only  to  olaLiiB  based 
on  ownership  at  the  time  of  seiaure. 

Where  an  owner  of  cotton  sold  it  to  the  Confederate  Government, 
accepting  Conf edemte  bonds  as  full  payment  and  agreeing  to  care 
for  it  and  deliver  it  as  ordered,  and  the  cotton  was  seised  under 
the  Act  of  1863,  supra,  while  still  in  his  possession,  hdd,  that  he 
was  neither  owner  nor  lienor,  notwithstanding  the  bonds  Had  be> 
come  worthless  and  his  vendee  insoiveat;  and  that  theie  was  no 
basis  for  a  suit  by  his  administrator  in  the  Court  of  Claims^  Whi^ 
fiMv.  United  StaUmi^V.  S.  165. 

The  intention  of  the  Congress  is  to  be  sought  for  primarily  in  the 
language  used,  and  whiere  this  expresses  an  intention  reasonably 
intelligible  and  plain  it  must  be  accepted  ¥dthout  modification  by 
resort  to  construction  or  conjecture. 

It  is  to  be  presumed  that  an  intention  to  change  the  bar  as  d^ 
dated  by  this  court  will  be  expressed  by  Congress  in  plain  terms 
— especially  where  the  matter  is  veiy  important, — ^rather  than  in 
such  as  are  eonscmant  with  and  within  the  scope  of  tliia  court's  ■ 
pfevkHis  deoisim* 

Aiiimil 

The  case  m  stated  in  the  opinion. 

Mr.  WtUiam  B.  King,  wkh  whom  Mr.  Georgv  A.  Kim, 
Mr.  Samud  Maddox  md  Mr.  H.  Pre9eott  €Mley  were  on 
the  brief,  for  appellant. 

Mr.  Assistant  Attorney  General  Thompson  for  the 
United  Statee. 


Digitized  by  VjOOQIC 


648  OCTOBER  TERM,  1917. 

Opixuon  of  the  Court.  216  U.  & 

Mr.  JncincE  Clabke  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decision  by  the  Court  of  Clauns 
sustaining  a  demurrer  and  dismissing  appellant's  petition. 

The  appellant  allege  that  his  decedent  on  April  28th| 
1863,  ''executed  a  bill  of  sale  to  the  Confederate  States 
of  America''  for  seventy-two  bales  of  cotton  and  received 
th^^or  ''bonds  of  the  Confederate  States  Government  to 
the  nominal  valtie  of  $6,500."  This  bill  of  sale  reads  as 
foHows: 

"  72  Bales;  Aggregate  Weight  37309  at  15  $5,596.35/100 
"State  of  Mississippi, 
County  of  Copiah: 

Hne  Ridge,  April  28/63. 
"The  undersigned  having  sold  to  the  Confederate  States 
of  America,  ^nd  received  the  value  of  same  in  bonds, 
the  -Receipt  of  which  is  hereby  acknowledged,  Bales  of 
Cotton,  marked,  munbered  and  classed  as  in  the  margLn, 
which  are  now  deposited  at  his  Gin  House  &  Shed  hereby 
agrees  to  take  due  care  of  said  cotton  whilst  on  his  plan- 
tation, and  to  deliver  the  same  at  his  own  expense,  at 
Brookhaven,  in  the  State  of  Miss,  to' the  order  of  the 
Secretary  of  the  Treasury,*  or  his  Agents,  or  their  Assigns. 

J.  H.  Thompson." 

It  is  further  alleged  that  the  appellant  has  no  knowl* 
edge  as  to  the  disposition  made  of  the  bonds  received  by 
his  decedent  and  that  they  became  valueless  on  surrender 
of  the  military  forces  of  iJie  Confederate  States;  that  the 
cotton  remained  in  the  possession  of  his  decedent  until  sub- 
sequent to  June  30t^,  1865,  when  forty-three  of  the  seventy- 
two  bales  were  taken  from  him  by  United  States  Treasury 
agents  under  warrant  of  the  Act  of  Congress,  approved 
March  12,  1863,  c.  120,  12  Stat.  820,  entitled  "An  Act  to 
provide  for  the  collection  of  abandoned  property"  and 
for  other  purposes;  that  the  cotton  was  sold  and  the  pro- 
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ceeds  deposited  in  the  Treasuiy  of  the  United  States,  and 
that  'Hhe  claimant  [appellant]  and  said  decedent  have  at ' 
an  times  borne  true  allegiance  to  the  Government  of  the 
United  States  and  have  not  in  any  way  voluntarily  aided, 
abetted  cft  given  encouragement  to  rebellion  against  the 
said  Government,  that  is  to  say,  if  any  such  acts  were 
committed  dming  the  late  Civil  War  between  the  years 
1861  and  1865,  a  full  pardon  has  been  granted  therefor  by 
the  President  of  the  United  States." 

Upon  the  facts  thus  stated  the  appellant  asserts  a 
right  to  recover  the  net  proceeds  of  the  cotton  seized  and 
sold,  based  upon  the  terms  of  §  162  of  the  Act  of  March 
3,  1911,  c.  231,  36  Stat.  1087  (the  Judicial  Code),  which 
reads  as  follows: 

'^Sec.  162.  The  Court  of  Claims  shall  have  jurisdiction 
to  hear  and  determine  the  claims  of  those  whose  property 
was  taken  subsequent  to  June  the  first,  eighteen  hundred 
and  sixty-five,  under  the  provisions  of  the  Act  of  Congress 
approved  March  twelfth,  eighteen  hundred  and  sixty-three 
entitled  'An  Act  to  provide  for  the  collection  of  abandoned 
property  and  for  the  prevention  of  frauds  in  insurrec- 
tionary districts  within'  the  United  States,'  and  Acts 
amendatory  thereof  where  the  property  so  taken  was  sold 
and  the  net  proceeds  thereof  were  placed  in  the  Treasxiry 
of  the  United  States;  and  the  Secretary  of  the  Treasury 
diall  return  said  net  proceeds  to  the  owners  thereof,  on 
the  judgment  of  said  court,  and  full  jurisdiction  is  given  to 
said  court  to  adjudge  said  claims,  any  statutes  of  limita- 
tions to  the  contrary  notwithstanding." 

Assuming  that  the  pardon  pleaded  in  the  petition  and 
the  decisions  of  this  court  relieve  the  appellant  of  any 
disability  on  aceount  of  the  claimed  disloyalty  of  his  de- 
cedent {Carlisle  v.  United  States,  16  Wall.  147)  it  is  clear 
that  he  can  prevail  only  if  his  decedent  was  the  owner  of 
the  cotton  when  it  was  seized,  for  the. Court  of  Claims  is 
given  jurisdiction  to  hear  and  determine  only  "elaims  of 
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tiiose  whose  property  was  takn,"  and  tibis  hnguags  can 
have  no  other  meaning. 

In  the  case  of  Whi^  v.  United  States,  92  V.  8.  165, 
it  was  decided  that  a  sale  of  cotton,  with  paiyment  in 
bonds,  under  circumstances  precisely  sfanilar  to  those  we 
have  here,  passed  title  to  the  Confederate  Government 
without  fonnal  delivery,  so  that  the  vendor  ceased  to  be 
the  owner  d  the  cottcm  from  the  time  he  accepted  t^ 
bcMids. 

It  is  frankly  conceded  by  the  appellant  that  this  de- 
cision rules  the  caae.at  bar  and  we  are  asked  toreconiwler 
and  overrule  it  on  vaiioys  grounds. 

It  is  argued  that,  because  appellant's  decedent  in  this 
case  (as  in  that)  continued  in  possession  of  the  cotton 
until  his  vendee  became  insolvent  and  the  bcmds  ffvea 
in  payment  became  vahieless,  he  had  a  lien  for  the  value 
of  it,  which  constituted  him  the  owner  witiun  the  mean- 
ing of  the  statute. 

The  report  of  the  Whi^fidd  dm  shows  that  this  daim 
was  pressed  upon  the  attention  of  this  court,  and  that  it 
was  rejected  for  the  reason  that  the  bonds  were  accqrted  as 
payment,  as  fully  as  if  it  had  been  made  in  money,  with 
all  the  incidents  of  such  payment.  With  this  conclusion 
we  are  satisfied. 

It  is  also  argued  that  Congress,  in  enacting  this  section, 
intended  to  give  a  right  of  recovery  to  all  persons  who 
sold  cotton  to  the  Confederate  Government,  which  was 
afterwards  sdsed  by  the  United  States  under  wavrant  of 
the  Act  o^Marcb^J2,  1863,  referred  to,  and  upon  the 
thec»ry  that  sucfa'^salee  wer$  void  and  therefore  did  not 
pass  title  but  left  Uie.nominal  vendors  the  ownem  of  the 
cotton,  we  are  urged  to  so  construe  the  section  as  to  gpve 
eflfect  to  such  supposed  intention. 

It  is  asserted  that  evidence  ci  this  intention  is  to  be 
found  in  the  fact  that  if  not  so  construed  the  section  iciU 
be  ineffective  and  meanini^ess,  because  all  claims  for 
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property  taken  from  owners  under  the  Act  of  March  12, 
1863,  other  than  for  such  as  was  sold  to  the  Confederate 
Government  had  been  disposed  of  before  its  enactment. 
-  Even  if  the  non-existence  of  other  claims  for  the  statute 
to  operate  upon  were  shown,  as  it  is  not,  by  the  petition 
and  the  attached  exhibit,  still  tJus  contention  could  not  be 
allowed. 

The  intention  of  the  Congress  is  to  be  sought  for  pri- 
marily in  the  language  used,  and  where,  this  expresses  an 
intention  reasonably  intelligible  and  plain  it  must  be 
accepted  without  modification  by  resort  to  construction 
or  conjecture.  (Gardner  v.  Cottins,  2  Pet.  58,  93;  United 
States  V.  Goldenherg,  168  U.  S.  95,  102.) 

We  have  found  that  §  162,  relied  upon  by  appellant,  is 
sufficiently  clear  in  meaning  and  we  cannot  doubt  that  if 
the  Congress  had  intended  by  it  to  change  the  law,  as  ev- 
idenced by  the  Whitfield  decision,  of  which  we  must  as- 
sume that  it  had  full  knowledge  {Cheeapeake  &  Potomac 
Telephone  Co.  v.  Manning,  186  U.  S.  238,  245)  it  would 
liave  done  so  in  plain  terms,  especially  in  a  matter  of  such 
great  importance  as  we  have  here,  and  that  language 
would  not  have  be^i  used  which,  as  we  have  seen,  confers 
jurisdiction  upon  the  Court  of  Claims  only  in  cases  which 
are  clearly  consonant  with  and  within  the  scope  of  that 
decision. 

It  results  that  the  judgment  of  the  Court  of  Claims 
must  be 

Affirmed. 
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UNITED  STATES  v.  WHITED  &  WHELESS, 
LIMITED,  ET  AL. 

ERROR  TO  THK  CIRCUIT  COURT  OF  APFEALS  FOR  TBS  FIFTH 

CIRCUIT* 

No.  204.    Submitted  March  19,  1918.— Decided  April  15,  1918. 

The  provision  in  the  Act  of  March  3,  1891,  §  8,  ft  Stat.  1099,  that 
"suits  by  the  United  States  to  vacate  and  annul  patents  hereafter 
issued  shall  only  be  brought  within  six  years  after  the  date  of  the 
issuance  of  such  patents,"  was  designed  for  the  security  of  patent 
titles  and  does  not  apply  to  an  action  at  law  to  reeoyer  the  value  of 
patented  land  as  damages  for  deceit  practiced  by  the  defendant  in 
procuring  the  patent. 

A  statute  of  limitations  should  be  strictiy  oonstnied  in  favor  of  the 
Government. 

Where  there  are  two  remedies  for  the  protection  of  the  same  right,, 
one  may  be  barred  and  the  other  not. 

The  provision  in  the  Act  of  March  2, 1896,  limiting  the  Government's 
money  recovery  to  the  minimum  government  price  (see  29  Stat. 
42,  §  2),  when  patents  have  been  "erroneously  issued  under  a  rail- 
road or  wagon  road  grant"  and  the  lands  have  been  sold  to  bona 
fide  purchasers,  does  not  apply  to  a  case  in  which  the  Government 
seeks  money  damages  because  of  deceit  practiced  in  procuring  a  pat- 
ent under  ^e  Homestead  Law. 

232  Fed.  Hep.  139,  revened. 

The  case  is  stated  in  the  opinion. 

Mr.  AamtarU  Attorney  General  Kearfvl  for  the  United 
States: 

In  the  absence  of  limitation  the  Government  inay  sue 
either  to  annul  the  patent  or  to  recover  the  value  of  the 
land.  The  Authority  of  the  Attorney  General  to  make 
this  election  of  remedies  results  from  his  general  authority 
to  sue  in  behalf  of  the  United  States  upon  all  just  grounds 
that  are  available  to  private  individuals.  United  States 
V.  San  Jacinto  Tin  Co.,  125  U.  S.  273,  279. 
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A  danonsiration  of  tibe  availability  of  both  these  rem- 
edies to  the  Govenunent  is  found  in  the  fact  that  where 
one  of  them  can  not  be  enforced  without  injury  to  third 
parties  resort  may  be  had  to  the.  other — that  is,  where 
the  land  has  passed  to  an  innocent  purchaser  its  value 
may  still  be  recovered.  Southern  Pacific  Co.  v.  United 
States,  200  U.  S.  341,  352.  To  the  same  effect  are  Cooper 
V.  United  States,  220  Fed.  Rep.  867,  870;  United  States  v. 
Koleno,  226  Fed.  Rep.  180,  182;  United  States  v.  Frick, 
244  Fed.  Rep.  574,  580;  BisUine  v.  United  States,  229  Fed. 
Rep,  546,  548.  The  doctrine  of  these  cases  is  that  the 
right  of  the  Govemmoit  to  sue  for  the  value  of  the  land 
embraced  in  a  fraudulent  patent  is  not  dependent  upon 
but  exists  independently  of  the  right  to  sue  for  annuls 
ment  of  the  patent. 

The  right  to  recover  the  value  of  the  land  is  not  affected 
by  the  limitation  act.  There  is  nothing  in  the  language 
to  indicate  an  intention  to  do  more  than  to  bar  the  right 
to  recover  the  land.  To  extend  it  by  ordinary  implicar 
tion  bQTond  its  plain  import  would  be  to  disregard  the 
settled  rule  that  the  United  States  ''are  not  bound  by 
any  statute  of  limitations,  unless  Congress  has  clearly 
manifested  its  intention  that  they  should  be  so  bound." 
United  States  v.  NashriOe  Ac.  Ry.  Co.,  118  U.  S.  120, 
125;  United  States  v.  Insley,  130  U.  S.  263,  265^266; 
United  Slates  v.  American  Bell  Telephone  Co.,  159  U.  S. 
548,  554.  Examples  of  restrictive  interpretation  of  this 
statute  are  not  lacking.  Nortiiem  Pacific  Ry.  Co.  v. 
UniJted  States,  227  U.  S.  365,  367;  La  Roque  v.  UnUed 
States,  239  U.  S.  62,  68;  Louisiana  v.  Garfield,  211  U.  S. 
70,  77. 

The  situation  which  called  for  this  statute  discloses 
its  singleness  of  purpose.  The  Act  of  March  3,  1887,  24 
Stat.  556,  for  the  adjustment  of  land  grants,  resulted  in 
a  large  number  of  suits  to  cancel  patents  which  had  been 
erroneously  issued.    This  produced  a  general  feeling  of 
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uncertainty  respecting  the  stability  of  titles  to  public 
lands  and  tended  to  cast  discredit  on  all  public  land  pat- 
ents. It  was  to  settle  such  titles  and  restore  the  public 
faith  in  patents  of  the  United  States  that  the  limitation 
clause  was  inserted  in  the  Act  of  1891.  See  House  Report 
253,  54th  Cong.;  1st  sess.  The  language  of  the  act  is  weU 
adapted  to  accomplish  that  result,  and  that  result  can 
be  fully  accomplished  without  in  any  manner  affecting 
the  right  to  sue  for  the  value  of  land  procured  by  fraud. 

By  appropriate  language  to  meet  a  different  situation 
Congress  might  have  barred  both  classes  of  suits;  and 
this  it  has  done  in  a  specific  instance  with  respect  to 
certain  lieu  land  patents.  Act  of  March  2,  1896,  29  Stat. 
42.  This  is  an  indication  of  the  understanding  of  Con- 
gress that  in  order  to  bar  the  right  to  recover  the  value 
of  land  procured  by  fraud  or  mistake  it  is  not  enough  to 
bar  the  right  to  recover  the  land. 

In  the  confirmation  by  limitation  act  of  fraudulent 
patents  for  the  single  purpose  of  settlinjg  land  titles  there 
is  nothing  inconsistent  with  the  recognition  of  continued 
right  to  redress  on  account  of  the  fraud. 

A  private  owner  who  has  been  d^rauded  of  his  prop- 
erty may,  within  the  limitation  period,  elect  to  confirm 
the  transaction  and  recover  the  value.  He  does  the  same 
thing  in  effect  when  he  delays  action  beyond  the  time 
limited  by  law  for  recovery  of  the  property,  if  at  that  time 
his  right  to  recover  the  value  be  not  also  barred.  In  that 
event,  though  the  title  be  con&nned,  the  value  may  still 
be  recovered.  Lamb  v.  Clarky  6  Pick.  193,  198;  Kirkman 
V.  PhiHps'  Heirsy  7  Heisk.  222,  224;  -Ivei/s  Admr.  v. 
Owens,  28  Alabama,  641,  649;  Ganhy  v.  Troy  City  Na- 
tional Bank,  98  N.  Y.  487,  494;  RoberUan  v.  Dmn,  87 
N.  Car.  191,  194;  CampbeU  v.  HoU,  115  U.  S.  020,  625; 
Hardin  v.  Boyd,  118  U.  S.  756,  765. 

The  right  of  the  Government  to  relief  against  fraud  by 
every  appropriate  remedy  is  not  less  than  that  of  the 
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indivkhiaL  UniM  Staiea  v.  San  Jacinto  Tin  Co.,  125 
U.  &  273,  279.  In  a  case  of  fraud,  it  is  entitled  to  ''all 
the  remedy  which  the  courts  can  give'';  UniUd  States  v. 
Minor,  114  U.  S.  233,  241;  includuig  election  between 
different  remedies;  Fenemcre  v.  United  States,  3  Dall. 
857, 368;  and  the  pursuit  of  one  after  another  is  no  longer 
available.  Southern  Pacific  Co.  y.  United  States,  200  JJ.S. 
341,  352. 

All  of  the  lower  federal  courts  which  have  had  to  con- 
sider this  question,  except  in  the  iHvsent  case,  have  sus- 
tained the  right  of  the  Government  to  sue  for  the  vslxte 
of  land  obtained  by  fraud,  after  the  land  itself  has  been 
put  beyond  recovery  by  the  limitation  statute.  United 
States  V.  Janes,  218  Fed.  Rep.  973-075;  s.  c,  242  Fed. 
Rep.  600,  616;  United  States  v.  Fitan,  224  Fed.  Rep.  604, 
600,  610;  s.  e.,  241  Fed.  Rep.  364,  366;  United  States  v. 
Kokmo,  226  Fed.  Rep.  180,  ISS^ISS;  BisOine  v.  United 
Slates,  229  Fed.  Rep.  546,  548;  Union  Coal  &  Coke  Co.  v. 
United  States,  247  Fed.  Rep.  106.  It  is  evident  that  the 
decision  of  tibe.  Court  of  Appeals  in  this  ease  was  founded 
entir^  upon  an  eqcpression  of  this  court  in  the  case  of 
United  States  v.  Chandter-Dimbar  Co.,  209  U.  S.  447, 450,— 
a  case  readily  distinguishable. 

The  measure  c^  vahie  is  not  the  minimum  government 
price.  The  offer  of  the  Government  to  accept  $1.25 
per  acre  under  the  conditions  specified  in  the  Homestead 
Act  has  no  reference  to  actual  value.  Tlie  conditions 
themselves  imply  that  the  land  is  much  more  valuable 
than  the  price  so  fixed.  Pitrnv.  United  States,  241  Fed. 
Rep.  364,  366;  United  States  v.  Trimdad  Coal  Co.,  137 
U.  3.  160,  170.  The  Act  of  March  2,  1896,  §2,  relates 
only  ^  cases  where  patents  were  ''erroneously  issued 
undor  a  railroad  or  wafcm  road  grant."  FilanCase,suipra; 
United  Statesy.  Frick,  244  Fed.  Rep.  574,  580.  To  the 
same  diect  are  Cooper  v.  r/nifed  iStotee,  220  Fed.  Rep.  867, 
860;  and  Union  Coal  A  Coke  Co.  v.  United  States,  mpra. 
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Mr.  T.  Alexander,  Mr.  A.  L.  Alexander  and  Mr.  J.  D. 
Wilkinson  for  defendants  in  error: 

In  an  action  by  the  United  States  to  recover  the  value 
of  land,  which  it  alleges  was  fraudulently  procured  under 
a  patent  at  the  price  of  SI. 25  per  acre,  no  cause  of  action 
or  right  to  recover  is  disclosed,  for  the  reason  that  thd 
price  received  was  the  price  at  which  it  was  willing  to 
sell  the  land  and,  therefore,  it  suffered  no  injury,  even 
conceding  the  fraud  or  misrepresentation  as  alleged  to 
be  true.  Act  of  March  2,  1896,  §§  2,  3,  29  Stat.  42;  United 
States  V.  Narris,  222  Fed.  Rep.  14;  United  States  v.  PUan, 
224  Fed.  Rep.  604;  United  States  v.  Oregon  &  C.  R.  Co., 
122  Fed.  Rep.  641;  Sotdhem  Pacific  R.  R.  Co.  v.  United 
States,  133  Fed.  Rep.  662;  s.  c,  200  U.  S.  354;  Same  v. 
Same,  186  Fed.  Rep.  737;  Rev.  Stats.,  §  2357. 

Injury  or  damage  to  plaintiff  as  a  result  of  fraudulent 
representation  is  a  necessary  prerequisite  of  recovery  in 
an  action  for  deceit.  Stratton^s  Independence  v.  Dines, 
135  Fed.  Rep.  449;  Srader  v.  Srader,  151  Indiana,  339; 
Emerson  v.  Brigham,  10  Massachusetts,  199;  Freeman  y. 
Venner,  120  Massachusetts,  424;  Thomveon  v.  Newdl,  118 
Mo.  App.  405. 

Suits  by  the  United  States  to  vacate  and  annul  any 
patent  hereafter  issued  shall  only  be  brou^t  within  six 
years  after  the  date  of  such  patent.  Act  of  March  3, 
1891,  26  Stat.  1095. 

Statutes  of  limitation  are  founded  upon  the  general 
experience  of  mankind  that  claims  which  are  valid  are 
not  usually  allowed  to  remain  neglected.  These  statutes 
by  the  lapse  of  time  become  laws  of  repose  protecting 
parties  from  prosecution  of  stale  claims,  when  by  the  loss 
of  evidence  from  death  of  some  witnesses  and  the  im- 
perfect recollection  of  others,  or  the  destruction  of  docu- 
ments, it  might  be  impossible  to  establish  the  truth. 
Riddlesbarker  v.  Insurance  Co.,  7  Wall.  386;  Campbell  v. 
Haverhill,  155  U.  S.  610. 
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Statutes  of  limitation,  with  regard  to  land  at  least,  are 
generally  held  to  affect  the  right,  even  if  in  terms  only 
directed  againat  the  remedy.  United  States  Vv  Chandler^ 
Duvbar  Co.,  152  Fed.  Rep.  25;  Sharcm  v.  Tucker,  144 
U.  S.  533;  Davis  v.  MiUs,  194  U.  S.  451, 

The  Act  of  1891,  as  construed  by  most  of  the  inferior 
federal  courts,  bars  a  recovery  of  the  price  of  land  after 
the  lapse  of  six  years,  where  the  patent  was  obtained  by 
fraud.  Kansas  City  Lumber  Co.  v.  Moores,  212  Fed.  Rep. 
153;  United  States  v.  Exploration  Co.,  190  Fed.  Rep.  406; 
United  States  v.  Chandler-Dunbar  Co.,  152  Fed.  Rep.  25; 
United  States  v.  Smith,  181  Fed.  Rep.  545;  United  States 
v.  Nanris,  222  Fed.  Rep.  14;  United  States  v.  Wkited  A 
Wheless,  232  Fed.  Rep.  139. 

This  court  has  in  effect  held  that  this  statute  is  a  com- 
plete bar  to  any  suit  of  any  nature  prosecuted  after  the 
lapse  of  such  time,  for  the  value  of  the  land  or  cancella- 
tion of  the  patent.  United  States  v.  Wiruma  R.  R.  Co.,  165 
U.  S.  463;  United  States  v.  Chandler-Dunbar  Co.,  209  U.  S. 
447. 

Where  a  patent  is  obtained  by  fraud,  the  United  States 
has  one  cause  of  action  with  two  remedies  to  enfbrce  it. 
When  its  cause  of  action  is  barred  by  the  statute  of 
limitation  of  1891,  both  of  its  remedies  are  barred  and  it 
cannot  resort  to  either.  Brasie  v.  Minneapolis  Brewing 
Co.,  87  Minnesota,  456;  People  v.  Michigan  Central  Ry. 
Co.,  145  Michigan,  140;  Auditor  v.  HaJbert,  78  Kentucky, 
577;  Jex  v.  City  of  New  York,  13  N.  Y.  St.  Rep.  545; 
Bayles  v.  Crossrrum,  5  Ohio  Dec.  354;  Wickersham  v. 
Lee,  83  Pa.  St.  422. 

Mr.  Henry  McAllister,  Jr.,  by  leave  of  court,  filed  a 
brief  as  amicus  curice,  on  behalf  of  the  Exploration  Com- 
pany, Ltd. : 

While  a  patent  may  be  directly  annulled  in  a  suit 
brought  within  six  years  from  its  date,  nevertheless  so 
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long  as  it  remains  uncanceled  there  is  a  oonchisive  pte- 
sumption  that  the  laws  lUMJer  which  it  was  iaenied  wero 
complied  with  and  that  the  patentee  was  lawfully  eiH 
titled  thereto.  It  cannot  be  cdlaterally  attacked.  JoAn- 
san  V.  Tawaley,  13  Wall.  72,  83;  Sted  y.  SmeUing  Co., 
106  U.  &  447,  450;  NMe  y.  Union  River  Logging  Co., 
147  U.  S.  165,  175;  El  Paao  Brick  Co.  y.  McKnight,  233 
U.  8.  250,  257;  WrigtU-Blodgett  Co.  v.  United  Statee,  236 
U.  S.  397,  403;  Bvrke  v.  Southern  Pacific  R.  R.  Co.,  234 
U.S.  669,  691. 

In  the  light  of  the  principles  established  by  these 
cases  and  many  others  which  could  be  cited,  there  is  but 
one  refief  open  to  the  United  States  with  respect  to  pat- 
ents issued  unlawfully  and  through  fraud,  namely,  a  direct 
suit  in  equity  to  vacate  the  same.  So  long  as  the  patent 
stands  it  is  not  merely  an  instrument  of  conveyance  but 
there  inheres  in  it  an  hTefutat^  presumption  that  the 
patentee  was  qualified,  that  he  acted  lawfully  in  making 
his  entry,  and  that  the  Land  Departmoat  proceeded  ac- 
cording to  law.  This  being  true,  how  is  it  possible  for 
the  Government  to  secure  relief  by  way  of  damages  in 
the  fac^of  a  conclusive  adjudication  of  regularity  of  which 
the  outstanding  patent  is  the  final  evidence?  The  case 
is  not  analogous  to  an  actio«L  for  deceit  by  an  ordinary 
vendor  of  land  against  the  purchasor.  Wb  deed  has 
no  eflfect  except  to  convey  title..  It  does  not  negative  the 
exbt^ice  of  fraud  in  its  procurement  and  the  vendor  may 
allow  the  conveyance  to  stand  and  sue  for  damages. 

The  federal  courts  which  have  reottitly  sustained  such 
actions  at  law  by  the  United  States  have  comptetdy  over- 
looked this  vital  distinction.  United  Staiee  v.  Kclenoy  226 
Fed.  Rep.  180,  182;  Fitan  v.  United  Staiee,  241  Fed.  Rep. 
364,  3(96;  UnUed  Staiee  v.  Jonee,  2i2  Fed.  Rep.  609,  61& 

The  decisions  of  this  court  in  United  Staiee  v.  Minor, 
114  U.  S.  233,  and  Southern  Pacific  R.  R.  Co.  v.  United 
£l(a(es,  200  U.  S.  311,  do  not  cQiiflict  with  the  above  views. 
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In  any  event  after  the  lapse  of  six  years  from  the  date 
of  the  patent  no  relief  can  be  secured  by  the  Government 
in  any  form  of  action  foimded  on  fraud  or  illegality  at- 
tend!^ it^  issue.  The  statute,  as  construed  by  this 
court,  has  the  effect  of  barring  auy  proceeding  founded 
upon  ffaud  or  illegality  in  procuring  the  patent.  United 
States  V.  Chandler-Duribar  Co.,  162  Fed.  Rep.  25;  8.  c, 
209  V.  S.  447,  450;  Loumana  v.  Garfield,  211  U.  S.  70,  77. 

The  attitude  of  the  Government  in  the  present  case  is, 
in  effect,  that  the  Act  of  1891  only  affects  a  remedy,  namely, 
a  suit  to  annul  a  patent.  If  a  void  or  voidable  patent  is, 
after  the  lapse  of  the  prescribed  time,  "to  have  the  same 
effect  against  the  United  States  that  it  would  have  had 
if  it  had  been  valid  in  the  first  place,''  Chandler-Dunbar 
Case,  supra,  and  if  the  statute  affects  the  right  as  well  as 
the  remedy,  then  it  indubitably  follows  that  as  to  any 
remedy  the  Goveniment  may  seek,  whether  by  way  of 
proceedings  to  cancel  or  ail  action  for  damages,  the  patent 
must  be  treated  as  though  valid  in  the  first  instance.  Any 
other  conistruction  would  permit  a  collateral  attack  where 
a  direct  attack  was  prohibited— a  practice  always  frowned 
upon  by  courts  of  equity  and  of  law;  it  would  limit  the 
scope  of  the  statute  to  the  remedy — ^which  this  court  has 
said  may  not  be  done. 

It  was  the  intention  of  Congress  that  this  statute  should 
apply  to  all  form3  of  action  affecting  the  substance  given 
by  the  patent.  It  can  make  little  difference  to  a  patentee, 
or  his  grantee  (unless  the  latter  is  stiD  able  to  prove  in- 
nocent purchase  notwithstanding  lapse  of  tune),  whether 
the  Government  shall  be  allowed  to  take  away  his  land 
or  the  value  of  his  land.  For  all  practical  purposes  the 
two  are  the  same.  It  has  been  the  practice  of  the  Gov- 
ernment to  treat  the  title  and  its  value  as  the  same. 
Act  of  March  3,  1887,  24  Stat.  566;  United  States  v. 
Southern  Padfi^c  R.  R.  Co.,  200  U.  S.  341. 

This  conclusion  is  alone  in  accord  with  the  history  of 
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the  Act  of  1801,  and  with  its  practical  application  and 
interpretation  by  the  legislative  and  executive  depart- 
ments of  the  Government. 

Mb.  JusncB  Clarke  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  recover  from  the  liquidating  com- 
missioners and  the  former  president  of  a  dissolved  cor- 
poration the  value  of  public  lands  described  in  a  patent 
which  it  is  allied  was  procured  from  the  Government  by 
the  fraudulent  conduct  of  the  company  and  of  its  president. 

A  demurrer  to  the  petition  was  sustained  by  the  Dis- 
trict Court,  and  this  judgment  was  affirmed  by  the  Cir- 
cuit Co\n*t  of  Appeals  on  the  ground  that  the  cause  of  ac- 
tion stated  was  barred  by  the  statute  of  limitations,  which 
reads  as  follows: 

"That  suits  by  the  United  States  to  vacate  and  an- 
nul any  patent  heretofore  issued  shall  only  be  brought 
within  five  years  from  the  passage  of  this  act,  and  suits  to 
vacate  and  annul  patents  hereafter  issued  shall  only  be 
brought  within  six  years  after  the  date  of  the  issuance  of 
such  patents.''    Act  of  Maidi  3,  1891,  §  8,  26  Stat.  1099. 

The  patent  involved  was  issued  on  December  12,  1898, 
and  if  this  case,  commenced  on  December  29,  1914,  were 
one  "to  vacate  and  annul''  the  patent,  plainly  it  would 
be  barred.  But  ihm  being  a  suit  to  recover  damages 
from  the  fraudulent  procurers  of  the  patent,  the  question 
presented  for  decision  is,  "Does  the  statutory  bar  to  a 
suit  to  annul  the  patent  also  bar  a  suit  for  the  value  of  the 
land  fraudulently  procured  to  be  patented?" 

The  chief  argument  in  support  of  the  judgment  of  the 
lower  court  is  that  while  the  Government  before  the 
period  of  the  statute  had  expired  had  two  remedies,  one 
to  annul  the  patent  and  one,  affirming  the  patent,  to  re- 
cover the  value  of  the  land,  yet  they  were  both  based  on 
one  right,  and  that  when  the  statute  barred  the  suit  to 
annul,  thereby  the  patent  became  as  valid  for  the  future 
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as  if  it  had  been  properly  issued  and  that  this  cuts  off  the 
right,  and  leaves  the  Government  without  further  remedy. 

This  is  begging  the  question.  The  statute  of  limita- 
tions did  not  create  the  right  of  action  in  the  Government 
or  either  of  the  remedies  for  enforcing  that  right.  It  re- 
lates to  the  remedy,  and  in  terms  applies  only  to  one  rem- 
edy, that  for  annulling  the  patent.  The  ri^t  of  the  Gov- 
ernment, asserted  in  this  case,  really  springs  from  die 
fraudulent  obtaining  of  the  patent,  not  from  the  patent 
itsdf,  and  this  right  continues  imtil  it  is  satisfied  or  out 
off  by  statute,  and  therefore,  to  say  that  the  barring  of  one 
remedy  smothers  the  right  to  pursue  the  other,  is  mere 
asser^on,  and  does  not  advance  us  toward  a  conclusion 
as  to  the  effect,  if  any,  which  such  bar  may  have  upon  the 
other  remedy,  and  the  question  we  are  considering  re- 
mains unanswered,  but  becomes.  What  was  the  intention 
of  Congress,  confessedly  not  clearly  expressed,  with  re- 
spect to  this  issue,  when  it  enacted  this  limitation  statute? 

Fundamental  to  the  interpretation  of  the  statute  which 
the  answering  of  this  question  renders  necessary,  lies  the 
rule  of  law  settled  ''as  a  great  principle  of  public  policy'' 
that  the  ''United  States,  asserting  rights  vested  in  them 
as  a  sovereign  government,  are  not  bound  by  any  statute 
of  limitations,  unless  Congress  has  clearly  manifested  its 
intention  that  they  should  be  so  bound,''  (United  States 
v.  NashviUe,  Chattanooga  &  SL  Louis  Ry.  Co.,  118  U*  S. 
120,  125)  and  also  the  fact  that  this  principle  has  been 
accepted  by  this  court  as  requiring  not  a  liberal,  but  a  re- 
strictive, a  strict,  construction  of  such  statutes  when  it 
has  been  urged  to  apply  them  to  bar  the  rights  of  the 
Government.  Thus,  in  Northern  Pacific  Ry.  Co.  v.  UnOed 
States,  227  U.  S.  365,  367,  the  limitation  in  the  Act  of 
Mareh  2,  1896,  c.  39,  29  Stat.  42,  was  held  not  appli- 
cable to  a  patent  erroneously  issued  for  Indian  lands  un- 
der a  raihroad  grant,  and  in  La  Rogue  v.  United  States^ 
239  U.  S.  62,  68,  the  general  language  of  the  very  act  we 
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are  coiusddering  was  held  not  applicable  to  a  trust  patent 
for  Indian  reserved  lands. 

With  this  rule  of  interpretation  and  of  practice  under 
it  in  mind,  let  us  consider  the  scope  of  the  limitation  pro- 
vision relied  upon,  which  is  found  in  §  8  of  the  Act  of 
March  3,  1891,  c.  561,  26  Stat.  1099,  entitled,  ''An  act 
to  repeal  timber-culture  laws,  and  for  other  purposes.'' 

This  act  b  a  very  considerable  amendment  to  and  re- 
vimon  of  laws  relating  to  public  lands  and,  as  House  Re- 
port No.  253,  54th  Cong.,  1st  sess.,  shows,  it  grew  out  of 
the  insecurity  and  loss  of  confidence  of  the  public  in  the 
integrity  and  value. of  patent  tiUes  to  public  lands,  which 
had  been  occasioned  by  conflicting  clahns,  chiefly  be- 
tween land  grant  raihx>ad  companies  and  the  Government, 
which  had  resulted  in  many  suits  being  commenced  to  can- 
cel patents.  The  statute  was  passed  to  promote  prompt 
action  for  annulling  patents  where  cause  therefor  was  be- 
lieved to  exist  and  to  make  titles  resting  upon  patents 
dependably  secure  when  the  period  of  limitation  should 
expire.  As  might  well  be  anticipated,  therefore,  this 
statute,  originating  in  such  conditions,  was  limited  in  ite 
terms  to  suits  ''to  vacate  and  annul"  patents,  without 
any  reference  being  made  to  suits  to  recover  the  value  of 
the  land  when  patents  were  fraudulently  obtdned,  so  that 
only  by  extravagant  interpretation  can  its  bar  be  made 
appUcable  to  such  suits, — ^and  such  interpretation  we  have 
seen  is  forbidden. 

To  this  we  add  that  when  the  Congress  really  intended 
to  bar  by  limitation  statute  the  right  to  recover  the  value 
of  lands,  as  well  as  the  lands  themselves,  such  intention 
found  clear  expression  in  the  Act  of  March  2,  1896,  29 
Stat.  42,  which  modified,  and  in  a  measure  is  a  substitute 
for,  the  section  we  are  considering,  by  declaring:  ''That 
no  suit  shall  be  txrought  or  maintained,  nor  ahaU  recovery 
be  had  for  lands  or  the  value  thereof ,  that  were  certified  or 
patented  in  lieu  of  other  lands,"  etc. 
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And  finally,  the  decisions  of  this  court  furnish  clear  con- 
firDoation  of  the  reafitjr  and  substantial  character  of  the 
contention  of  the  Government,  by  holding  that  when  by 
mistake  public  officers  execute  a  patent  to  a  railroad  com- 
pany for  lands  which  had  afterwards  been  conveyed  to 
purchasers  dealing  in  good  faith,  the  right  of  the  €k>vem- 
ment  to  recover  such  lands  was  barred,  but  nev^heless 
the  right  remained  to  sue  for  and  recover  the  value  of  the 
lands  so  wrongfully  received  and  conveyed.  SinUhem 
Pacific  R.  R.  Co.y.  United  States,  200  U.  S.  341,  363. 

Thus  the  rule  and  practice  for  interpreting  the  act,  its 
language,  as  well  that  which  is  omitted  from  it  as  that 
which  is  contained  in  it,  and  the  action  of  (Congress  in 
dealing  with  a  kindred  subject-matter,  all  impel  to  the 
conclusion  that  the  omission  of  language  barring  l^e 
right  of  the  Government  to  i^ecover  the  value  of  lands  to 
which  a  patent  had  been  fraudulently  obtained,  was  in^ 
tentional  and  deliberate,  to  the  end  that  patent  titles 
might  be  made  secure  but  that  persons  who  had  de- 
frauded the  Government  should  not  be  protected  by  the 
act  in  the  enjoyment  of  their  ill-gotten  gains. 

The  support  for  the  contention  of  the  defendants  in 
error,  contrary  to  this  conclusion,  which  they  claim  to 
find  in  United  States  v.  Chandler-Dunbar  Water  Power  Co,, 
209  U.  S.  447,  is  based  upon  the  statement  that  by  the 
statute  the  patent  ''is  to  have  the  same  effect  against 
the  United  States  that  it  would  have  had  if  it  had  been 
valid  in  the  first  place."  But  that  is  merely  an  emphatic 
way  of  saying  that  the  title  is  made  good.  It  does  not  im- 
port that  the  collateral  effects  of  fraud  in  obtaining  the 
patent  are  purged.  The  element  of  bad  faith  or  fraud  was 
expressly  excluded. 

While  the  Circuit  Ck)urt  of  Appeals,  as  we  have  stated, 
rested  its  decision  wholly  upon  the  limitation  statute, 
yet,  under  warrant  of  the  claim  in  the  demurrer  that  the 
petition  does  not  state  a  cause  of  action,  it  is  further  ar- 
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gued  in  this  court,  that  if  it  be  conceded  that  the  right 
of  recovery  by  the  Government  is  not  barred,  neverthe- 
less such  recovery  is  limited  by  §  2  of  the  Act  of  March  2, 
1896,  29  Stat.  42,  to  the  minimum  government  price  for 
the  land,  and  since  the  petition  shows  that  this  amoimt 
was  paid  to  the  Government  when  the  patent  was  issued, 
there  can  be  no  recoveiy. 

But  the  Act  of  1896  deals  only  with  patents  ''errone- 
ously issued  under  a  railroad  or  wagon  road  grant"  and 
the  limited  recovery  allowed  is  restricted  to  cases  where 
it  shall  appear  that  such  erroneously  patented  lands 
have  been  sold  to  bona  fide  purchasers.  That  such  a 
statute  can  have  no  application  to  su^h  a  case  as  we  are 
considering  is  too  obvious  for  cominent. 

This  doctrine,  that  where  there  are  two  remedies  for 
the  protection  of  a  right  one  may  be  barred  and  the  other 
not,  is  no  novelty  in  the  law*  So  long  ago  as  5  Picker- 
ing, in  Lanib  v.  Clark,  pp.  193,  198,  it  was  tersely  stated 
as  then  familiar  doctrine  that  ''If  an  injured  party  has 
a  right  to  either  of  two  actions,  the  one  he  chooses  is  not 
barred,  because  the  other,  if  he  had  brought  it,  might 
have  been."  And  the  principle  has  frequently  been  rec- 
ognized by  this  and  other  courts.  Lewis  v.  Hawkins, 
23  Wall.  119,  127;  Hardin  v.  Boyd,  113  U.  S.  766,  765; 
Kirkman  v.  Philips*  Heirs,  7  Heisk.  222,  224;  Ivey^s 
Administrator  v.  Owens,  28  Alabama,  641,  640;  Ganley  v. 
Tray  City  National  Bank,  98  N.  Y.  487,  494. 

Tlie  conclusions  we  are  here  announcing  are  in  entire 
accord  with  weU  considered  opinions  by  two  Circuit  Courts 
of  Appeal,  those  of  the  Eighth  Circuit,  in  United  States  v. 
Koleno,  226  Fed.  Rep.  180,  and  in  Union  Coal  A  Coke 
Co.  V.  United  States,  247  Fed.  Rep.  106,  and  that  of  the 
Ninth  Cm^uit  m  BisUine  v.  United  States,  229  Fed.  Rep. 
546. 

The  judgment  of  the  Circuit  Court  of  Appeals  is 

Bewrsed. 
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COMMONWEALTH  OF  VIRGINIA  t^.  STATE  OF 
WEST  VIRGINIA  ET  AL. 

PETITION  FOR  WRIT  OP  MANDAMUS. 
No.  2,  OrigiiiaL    SobmiUed  March  6, 1017.— Dedded  April  22, 1918. 

A  8U|Q;estion  now  made  for  the  first  time  by  West  Vii^ginia,  viz.,  that 
that  State  has  an  interest  in  an  alleged  right  of  Virginia  against  the 
United  States  respecting  lands  of  the  Northwest  Territory,  presents 
no  ground  for  not  enforcing  the  judgment  heretofore  rendered. 

The  judgment  heretofore  rendered  can  not  now  be  attacked  upon  the 
ground  that  in  original  cases  in  this  eourt  one  State  cannot  recover 
from  another  in  a  mere  action  of  debt. 

The  suit,  however,  was  more  than  a  mere  action  to  collect  a  debt. 

The  principle  which  forbids  the  production  of  state  governmental 
inequality  by  afl^ng  conditions  to  a  State's  admission  is  irrelevant 
to  the  question  of  power  to  enforce  the  contract  in  this  cose. 

The  original  jurisdiction  conferred  upon  this  court  by  the  Constitution 
over  controversies  between  States  includes  the  power  to  enforce 
its  judgment  by  appropriate  remiedial  processes,  operating  where 
necessary  upon  the  governmental  powers  and  agencies  of  a  State. 

The  authority  to  enforce  its  judgments  is  (A  the  essence  of  judicial 
power.  That  this  elementaiy  principle  applies  to  the  original  juris- 
diction in  controversies  between  States  has  been  universally  recog- 
nised as  beyond  dispute,  as  is  manifested  by  the  numerous  cases  of 
the  kind  which  have  been  decided,  in  not  one  of  which  hitherto, 
since  the  foundation  of  the  Government,  has  a  State  done  other- 
wise than  voluntarily  respect  and  accede  to  the  judgment. 

The  provision  granting  this  jurisdiction  examined  as  to  its  origin  anil 
purpose,  together  with  the  closely  related  provisions  prohibiting 
interstate  agreements  without  the  consent  of  Congress  and  depriving 
the  States  of  army  and  war-making  powers  and  vesting  them  in 
Congress,  the  result  being  to  show  the  clear  intention  of  the  Con- 
stitution, conceived  out  of  regard  for  the  rights  of  all  the  States  and 
for  the  preservation  of  the  Constitution  itself,  to  forestall  for  the 
future  the  dangers  of  state  controversies  by  uniting  with  the  power 
to  decide  them  the  power  to  enforce  the  decisions  against  the  state 
governments. 
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To  this  power  the  foeerved  powens  of  the  Stetas  moBmuBy  are  mb- 
ordioate.  ^ 

The  powers  to  decide  and  enforce,  comprehensively  considered,  are 
sustained  by  eveiy  authority  of  the  Federal  Govenunent,  judi- 
cial, legislative  and  executive,  which  may  be  appropriately  ex- 


The  vesting  in  Ck>ngreeB  of  complete  power  to  oontxd  agreemflnks  be- 
tween States  clearly  rested  upon  the  ooncqytion  that  Congress,  as 
the  repositoiy  not  cnly  of  legislativie  power  but  of  pcimaiy  authority 
to  maintain  armies  and  declare  war,  qieaking  fw  all  the  States  and 
for  their  imteetion,  was  conoenied  with  such  agreements  and  there- 
fore was  virtually  endowed  with  the  ultimate  power  of  final  agree- 
ment ^riiich  was  withdrawn  f rem  the  States. 

It  follows,  by  necessaiy  implioation,  that  the  power  of  Congress  to 
grant  at  withhold  assent  to  such  contracts  carries  with  it  the  duty 
and  power  to  see  to  their  enf oreement  when  made  optative  by  its 
sanction. 

This  power  is  plenaiy,  limited  only  by  the  general  rule  that  acts  done 
for  the  exertion  of  a  jxywer  nuist  be  relevant  and  appropriate  to  the 
power  exerted. 

As  a  national  power  it  is  donunant  and  not  circumscribed  by  the  powere 
reserved  to  the  States. 

The  power  of  Congress  to  legislate  for  the  enforcement  of  a  oontraet 
between  two  States  under  the  circumstances  here  presented  is  not 
incompatible  with  the  grant  of  original  jurisdiction  to  this  court  to 
entertain  a  suit  on  the  same  subject. 

The  power  of  Congress  also  extsnds  ip  the  creation  of  new  judicial 
remedies  to  meet  the  exigency  occasioned  by  the  judicial  duty  of 
enforcing  a  judgment  against  a  State  under ^^  drcumstaaoes  here 
presented* 

Out  of  consideration  for  the  character  of  the  parties,  and  in  the  belief 
that  the  respondent  State  will  now  discharge  its,  plain  duty  without 
compulsion,  and  because  the  case  is  such  that  full  opportunity  should 
be  afforded  to  Congress  to  exercise  its  undoubted  power  to  legislate, 
the  court  abstains  from  determining  what  judicial  remedies  are 
available  under  existing  legislation  and  postpones  the  case,  for  future 
argument  upon  the  followitig  questions:  (1)  Whether  mandamus 
compelling  the  legislature  of  West  Virginia  to  levy  a  tax  to  pay  the 
judgment  is  an  appropriate  remedy.  (2)  Whether  the  power  and 
duty  exist  to  direct  the  levy  of  a  tax  adequate  to  pay  the  judgment 
and  provide  for  its  enforcement  irrespective  of  state  agencies.  (3) 
Whether,  if  necessary,  the  judgment  may  be  executed  through  some 
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other  equtable  remedy,  dealmg  with  sach  funds  or  taxable  property 
of  West  Virgiiiia,  or  r^te  of  that  State,  as  may  be  available. 
Bight  b  raierved  in  the  meantime  to  appoint  a  master  to  examine  and 
report  oonoeming  the  amount  and  method  to  taxation,  whether  by 
the  state  legislature  or  through  direct  action,  essential  tcx  satisfy 
the  judgment,  as  well  as  concerning  the  means  otherwise^j^xisting  in 
West  Virginia  whioh,  by  the  exeroise  of  equitable  power,  may  be 
made  available  to  that  eod. 

On  January  29,  1917^  Vir^iua  submitted  her  motion 
for  leave  to  file  a  petition  for  a  writ  of  mandamus,  and 
for  an  order  directed  to  the  State  of  West  Virginia  and  the 
members  of  her  legislature  requiring  them  to  show  cause 
why  the  writ  diould  not  issue,  commanding  the  levy  of 
a  tax  to  satisfy  the  judgment  heretofore  recovered  by 
VirginuL  The  miotion  was  granted  February  5, 1917,  and 
the  rule  issued  returnable  March  6th  following.  The 
present  decision  arose  upon  the  respondents'  motion  to 
discharge  the  rule,  submitted  on  the  latter  date.' 

^  The  Reporter  has  decided  to  reproduce  the  petition  and  motion, 
believing  that  they  will  add  to  the  future,  if  not  to  the  immediate, 
value  of  the  report.  He  regrets  that,  in  doing  this,  the  attached  exhibits 
and  the  names  of  numerous  respondents  have  been  perforce  omitted, 
for  lack  of  space.  The  captions  hauB  been  left  off  also.  The  petition 
is  as  follows: 

TO  THE  CHIEF  JUSTICE  AND  THE  ASSOCIATE  JUSTICES 
OF  THE  SUPREME  COURT  OF  THE  UNITED  STATES: 

The  Petition  of  the  Commonwealth  of  Virginia  by  John  Garland 
PoUard,  her  Attorney  General,  shows  to  the  Court  that: 

I. 

The  Commonwealth  of  Vixginia  filed  a  Bill  in  this  Court  on  leave  on 
February  26, 1906,  against  the  State  of  West  Virginia,  praying  that  the 
State  of  West  Virginia's  proportion  of  the  public  debt  of  Virginia,  as 
it  stood  prior  to  1861,  be  ascertained  and  satisfied. 

H: 

On  June  14, 1915,  this  Court  entered  its  decree  and  judgment  in  the 
jBuit  as  follows: 
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Mr.  John  Oarland  Pottard,  Attoniey  Genteal  of  the 
State  of  Virginia,  Mr.  Wm.  A.  Anderwn,  Mr.  EaAMph 
Harrison f  Mr.  John  G.  Johnson  and  Mr.  Sanford  Robinson, 
for  petitioner: 

In  view  of  the  answer  of  West  Virginia^  which  stated  that 
it  had  no  property  subject  to  execution,  and  of  its  daim 

"SUPREME  COtJRT  OF  THE  UNITED  STATES 
Qrigiiial  No.  2.  October  Term,  1914. 

Ck)iofONWSAi;ra  of  Vmomu,  CcmpUdnani, 
vs. 
Statu  of  Wbst  Virginia,  DrfendofiL 

''This  cause  came  to  be  heard  on  pleadings  and  prods,  the  re- 
ports of  the  Special  Master  and  the  exoeptionB  of  the  parties 
thereto,  and  was  argued  by  counsel. 

"  On  consideration  whereof,  the  Court  finds  that  the  defendant's 
share  of  the  debt  of  the  complainant  is  as  follows: 

"Principal,  after  allowing  credits  as  stated,  64,215,622.28; 
interest  from  January  1, 1861,  to  July  1, 1891,  at  four  per  cent  per 
annum,  S5,143,059.18;  interest  from  Ju^  1, 1891,  to  July  1, 1915, 
at  three  per  cent  per  annum,  $3,035,248.04,  making  a  total  of  in- 
terest of  $8,187,307.22,  which,  added  to  the  principal  sum,  makes 
a  total  of  $12,393,929.50. 

"It  is  therefore  now  here  ordered,  adjudged  and  decreed  by 
this  Court  that  the  complainant,  Conmionwealth  of  Virginia,  re- 
cover of  and  from  the  defendant,  State  of  West  Virginia,  the  sum 
of  $12,393,929.50,  with  interest  thereon  from  July  1,  1915,  until 
paid,  at  the  rate  of  five  per  cent  per  annum. 

"It  is  further  ordered,  adjudged  and  decreed  that  each  party 
/  pay  pne-half  of  the  costs. 

"Junel4,1915.'' 

ra. 

The  said  judgment  and  decree  has  ever  sinee  remained  and  is  now 
unpaid.  The  State  of  West  Virginia  has  failed  to  pay  the  Common- 
wealth of  Virginia  the  same,  or  any  part  thereof,  although  payment 
has  been  respectfully  requested  by  the  Commonwealth  of  Virginia  of 
the  State  of  West  Virginia. 
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that  this  court  cannot  bring  about  a  jMiyment  of  its  decree 
by  the  issuance  of  writ  of  xnandamus  or  of  any  other 
process,  the  present  record  presents  this  question:  ''If,  as 
the  result  of  a  cpntroversy  between  two  States,  a  decree  is 
entered  by  this  comrt  against  one,  in  favor  of  the  other, 

IV. 

The  correspondence  showing  the  request  of  the  Commonwealth  of 
Virginia  to  the  State  of  West  Virginia  for  the  payment  of  said  decree 
and  judgment,  and  the  correspondence  relating  to  a  proposed  joint 
conference  of  the  Debt  Commissions  of  the  two  States,  as  suggested 
by  the  West  Virginia  Commission,  are  hereto  attached  and  made  a 
part  of  this  petition. 

From  said  correspondence  it  will  appear: 

That  on  October  19, 1915,  the  Chairman  of  the  Virginia  Debt  Coin- 
niission,  in  pursuance  of  authority  from  that  body,  addressed  a  letter 
to  the  Governor  of  West  Virginia,  requesting  that  provision  be  made 
for  the  payment  of  said  decree  and  judgment. 

That  on  October  28,  1915,  the  Oovemw  of  West  Virginia  replied 
that  he  had  convened  the  West  Virginia  Debt  Conmiission,  and  in 
conjunction  with  them  had  reached  the  conclusion  that  it  would  be 
to  the  advantage  of  both  States  to  have  a  joint  conference  of  the 
Commissions  of  the  two  States  at  the  earliest  date  possible. 

That  on  November  12,  1915,  the  Chairman  of  the  Virginia  Debt 
Commission,  in  pursuance  of  authority  from  that  body,  replied,  sug- 
gesting that  the  proposed  joint  conference  be  held  on  November  23, 
1915.     . 

That  on  November  12, 1915,  the  Governor  of  West  Virginia  replied 
^  by  telegram  that  he  would  communicate  with  the  members  of  the  West 
Virginia  Commission  and  would  later  reply  further,  which  later  reply 
was  duly  received  November  19th,  and  was  to  the  effect  that  the  West 
Virginia  Commission  would  probably  not  be  able  to  have  the  joint 
,  conference,  or  meeting,  before  some  time  early  in  December,  of  which 
he  would  advise  the  Virginia  Commission  later. 

That  on  December  6,  1915,  no  further  advice  having  been  received 
from  the  Governor  of  West  Virginia,  the  Chairman  of  the  Virginia  Debt 
Commission  addressed  another  letter  to  the  Governor  of  West  Viiginia, 
expressing  the  hope  that  the  Virginia  Commission  might  receive  a 
reply  at  an  early  date.  , 

To  this  letter,  addressed  on  December  6,  1915,  to  the  Governor  of 
West  Virginia,  no  reply  has  been  received. 
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18  the  court  unable,  despite  the  pecuniary  ability  of  the 
debtor,  to  compel  payment?" 

Past  records  disclose  cases  in  which  mimicipal  bodies 
have  repudiated  their  sealed  obligations;  but  the  State 
of  West  Virginia  presents,  perhaps,  the  first  instance  in 

On  June  5,  1916,  the  Commonwealth  of  Viiginia  moved  the  Court 
to  issue  its  writ  of  ejiecution  directed  to  the  Marshal  of  this  Court 
against  the  State  of  West  Virginia^  directing  the  Marshal  of  this  Court 
to  levy  upon  the  property  of  the  State  of  West  Virginia,  subject  to 
such  levy,  for  the  satisfaction  of  the  decree  and  judgment  in  the  suit 
of  the  Commonwealth  of  Virginia  against  the  State  of  West  Virginia 
herein  above  mentioned,  and  that  the  Commonwealth  of  Virginia  be 
gianted  such  other  and  further  relief  in  the  premises  as  was  just  and 
meet.  This  Court  denied  the  motion  for  the  reason  stated  in  the  opinion 
oftheCourt.   [241  U.  S,  202.] 

VI. 

The  answer  and  return  of  the  State  of  West  Viighiia  to  the  petition 
and  motion  of  the  Commoawealth  of  Viiginia  for  a  writ  of  execution 
esBerted  that  the  writ  of  CKeeution  pnyed  for  by  the  Commonwealth 
of  Virginia  should  not  be  issued  for  the  foUowing,  among  other,  reasons, 
and  updk  the  following,  among  other,  grounds: 

"Because  not  only  presumptively,  but  in  faot,  the  State  of  West 
Virginia,  did  not,  before  or  at  tiie  time  of  the  rendition  of  the  judgment 
herein,  own,  and  has  not  since  owned,  and  does  not  now  am,  any 
property,  real  or  personal,  except  sudi  property  as  was,  and  is  devoted 
exelusivdy  to  jpublie  use,  and  noqe  of  the  property  so  devoted  may  be 
levied  upon  or  sold  under  exeeation.''     . 

vn. 

On  November  14, 1916,  the  Virginia  Debt  Commission  learning  that 
the  Governor  of  West  Virginia  was  about  to  convene  the  Legislature  of 
West  Virginia  in  extra  session,  through  its  Chairman  telegraphed  the 
Governor  of  West  Virginia  r^uesting  him  to  indude  in  the  calLto  be 
issued  for  that  purpose,  as  one  of  the  matters  to  be  considered,  the 
settlement  of  the  decree  of  this  Court  rendered  in  favor  of  Viiginia  in 
t|ie  suit  of  the  State  of  Virginia  against  West  Virginia,  to  which  the 
Governor  of  West  Virginia  replied  by  telegraph,  on  November  15,*  1916, 
giving  as  his  reasons  for  not  embodying  the>matter  of  the  debt  settle- 
ment in  his  call,  that  the  time  the  Le^hiture  would  be  in  session  wasi 
too  short  for  a  proper  consideration  of  t)ie  matter,  and,  in  addition. 
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which  one  of  the  great  Commonwealths  of  the  Union  has 
lepudiated  the  duty  imposed  upon  it  to  satirfy  a  ddbt 
deereed  to  be  paid  by  it. 

that  on  the  second  Wednesday  of  January,  1917,  the  Legislatiire  would 
oonvene  in  regular  session  composed,  with  tiie  exception  of  hdd-over 
Seiiaton,  of  Dewly--dected  memben  to  whom,  as  tiie  Qovem 
the  question  should  be  submitted,  copies  of  which  tdegntfns  are 
hereto  annexed  and  made  a  part  of  this  petition.  Thereafter,  on  or 
about  November,  1916,  the  Qovemor  of  West  Virgmia  issued  a  call 
convening  the  Lc^lature  of  West  Virginia  in  extra  session,  and  did 
inyt  indhide  in  said  caU  as  one  of  the  nwttm  to  be  ccxisidered,  the  settle^ 
ment  of  the  decree  of  this  Court  in  favor  of  Virginia  in  the  suit  of  Vir- 
gmia agsinst  West  Virginia.  Thereafter,  in  Novemba,  1916,  the  Leg- 
islature of  Vbe  State  of  West  Virginia  met  in  extra  session  and  remained 
in  session  unt^  December  1, 1916,  without  giving  taxy  considemticm  in 
any  respect  to  the  settlement  of  said  decree  of  this  Court. 

vm. 

On  December  29, 1916,  the  Chairman  of  the  Virgfaua  Debt  Commis- 
sion, in  pursuance  of  authority  from  that  body,  addressed  a  letter  to 
the  Governor  of  West  Virginia  requesting  him  hy  a  special  message  to 
urge  upon  the  L^giidature,  soon  to  assemble,  the  prompt  enactment  of 
such  legislation  as  may  be  requisite  to  provide  the  proper  means  for 
the  liquidation  of  the  decree  entered  against  the  State  of  West  Vir-  ' 
ginia  in  favor  of  the  Commonwealth  of  Virginia,  and  on  said  December 
29, 1916,  the  Chairman  of  the  Virginia  Debt  Commission,  in  pursuance/' 
of  authority  from  that  body,  also  ikldressed  a  letter  to  the  President  of 
the  Senate  and  the  Speaker  of  the  House  of  Delegates  of  the  State  of 
West  Virginia,  requesting  that  the  Legislature  of  the' State  of  West 
Virginia  at  its  coming  session  take  such  steps,  and  nuike  such  enact- 
ments as  may  be  necessary  to  insure  the  prompt  payment  of  the  afore- 
said indebtedness,  to  which  letters  the  Governor  of  the  State  of  West 
Virginia  replied  by  a  communication  dated  January '9,  1917,  and  the 
President  of  the  Senate  replied  by  communication  dated  January  11, 
1917,  respectively,  copies  of  which  letters  are  hereto  annexed  and  made 
a  part  of  this  petition.  No  reply  has  as  yet  been  received  from  the 
Speaker  ct  the  House  of  Del^^ates. 

Tlie  West  Virginia  Legislature  convened  on  January  10,  1917,  and 
Binee  that  date  has  been  in  session  at  the  Capitol.in  Charleston,  West 
Virginia. 
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We  will  not  dignify  the  suggestion  of  a  defense  because 
of  an  alleged  conditional  deed  delivered  in  1783,  with 
notice,  for  the  obvious  reason  that  not  only  is  the  daim 
upon  its  own  face  unworthy  of  notice,  but  l^ecause  one 
State  caimot  liquidate  an  indebtedness  owing  by  it  to 

The  LegiBlature  of  the  State  of  West  Viiginia  oonsistB  of  tbe  Senate 
and  the  House  of  Delegates. 

The  members  of  the  Senate  of  the  State  of  West  Viiiginia  are  Hon- 
orables  [here  follow  their  names]. 

The  members  of  the  House  of  Delegates  of  the  State  of  West  Vir- 
ginia are  [here  follow  their  names]. 

The  Honorable  WeDs  Goodykoonts  is  the  President  of  the  Senate, 
and  Honorable  Joseph  S.  Thurmond  is  the  Speaker  of  the  House  of 
Delegates  of  the  State  of  West  Virginia. 


It  was  the  absolute  ministerial  duly  of  the  Legidature  of  the  State 
of  West  Virginia,  and  of  the  aforesaid  Senators  and  Members  of  the 
House  of  Delegates  thereof,  to  take  the  neoessaiy  steps  and  make  the 
necessary  enactments  to  provide  for  the  payment  of  the  said  judgment 
of  $12,393,929.50,  with  interest  and  costs  as  provided  in  said  judgment, 
upon  the  convening  of  said  L^Iature  on  January  10,  1917,  but, 
althou^  respectfully  requested  to  do  so  by  your  petitioner,  the  Legis- 
lature and  the  members  thereof  have  taken  no  step  and  have  made 
no  enactment  to  provide  for,  or  insure  payment  of  the  aforesaid  ind^t- 
edness.  Nor  have  any  steps  been  tidcen  fay  the  Legislature,  or  the 
Senate,  or  the  House  of  Delegates  to  give  any  indication,  or  hope  that 
the  L^pslature  will,  or  intends  to  make  provision  for  the  payment  of 
saul.  indebtedness.  On  the  contrary  the  Governor  of  West  Virginia, 
in  a  special  message  on  the  "Virginia  Debt,"  submitted  to  the  Legis- 
lature of  that  State  on  January  18,  1917,  a  copy  of  which  is  attached 
hereto,  recommended  that  the  L^islature 

''present  to  the  Court  a  petition  for  a  re-hearing  of  the  matter 
of  the  interest  upon  the  debt;" 
and  further  recommended  that 

"Provision  should  be  made  also  fay  the  Legidature  for  having 
presented  to  the  Supreme  Coiurt  of  the  Unfted  States  the  oontoi- 
tions  of  West  Viiginia  as  to  why  Viiginia  shoukl  be  restrained 
from  i)ressing  her  daim  against  West  Virginia  further,  until  the 
State  of  Virginia  sues  in  the  Court  of  Claims,  as  I  am  informed 
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another  State,  by  settmg  up  a  daim  tbat  there  is  an  in- 
debtedness owing  to  it  by  the  United  States.  Presumably, 
a  claim  against  a  party,  thou^t  unworthy  of  notice,  be- 
tween 1783  and  1910,  would  not  go  far  in  1917  towards  liqui- 
dating an  inddiitedness  owing  by  a  second  party  to  a  thhd. 
The  claim  of  inability  on  tiie  part  of  this  court  to  en- 
she  oaa,  for- the  purpose  of  recovering  her  claim  growing  out  of 
the  oeBsioQ  of  the  Northwest  Toritory,  and  thereby  reducing 
the  joint  assets  of  the  two  States  to  a  common  fund,  which  will 
plaoe  the  States  in  a  position  to  receive  their  proportionate  credits 
and  to  end  further  litigation.'' 
And  concluded  with  the  expression  of  the  hope 

"that  some  su^estion  will  be  forthconuqg  that  will  result  in 
the  protection  of  the  interests  of  our  State  in  this  litigation^  and 
bringing  about  the  consideration  of  further  equities  ^riiich  West 
WtffmB,  is  entitled  to  receive,  and  after  the  proper  equities  have 
been  conceded  to  the  State,  the  prompt  liquidation  of  the  residue, 
if  any  there  be." 

XI. 

Under  the  Constitution  of  the  State  of  West  Virginia  the  session  of 
the  Legislature  now  convened  will  be  adjourned  on  or  before  the  24th 
day  of  February,  1917,  unless,  by  the  concurrence  of  two-thirds  of  the 
members  elect^  to  each  house,  its  session  shall  be  further  continued 
beyond  said  date;  and  the  Leg^lature  must  aJssemble  biennially  and 
can  not  assemble  of tener  unless  convened  by  the  Governor. 

In  consequence  of  the  time  which  has  already  elapsed  without  any 
effort  being  made  by  said  Legislature  to  perform  its  duty  in  the  matter 
of  making  provision  for  the  payment  of  the  sud  decree  and  judgment, 
there  will  be  insufficient  time  tiierefor  unless  the  Legislature  promptly, 
and  without  further  delay  performs  its  said  duty. 

Your  petitioner  avers  that  it  is  not  the  intention  of  the  authorities 
of  West  Vixginia  to  take  any  steps  by  legislation,  or  otherwise,  to  make 
provision  for  the  payment  of  the  said  judgment  and  decree,  but  that  it 
is  the  intention  to  delay  making  provision  for  such  payment  under 
the  pretexts  set  forth  in  the  letter  from  the  Governor  of  West  Virginia 
dated  January  9,  1917,  and  in  the  special  message  submitted  to  the 
Legislature  of  that  State  on  January  18,  1917,  copies  of  which  are 
hereto  attached,  until  it  will  be  too  late  for  the  Legislature  of  West 
Viiginia  now  assembled  to  take  any  action  in  the  premises. 

It  is  further  avened  that  your  petitioner  is  without  remedy  in  the 
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foroe  its  decree  is  one  ni  fftMeteiuiig  anportaaoe.  If  it 
be  Bustained,  ite  deerees  wiU  be  UtOe  better  thao  uprte 
jjaper. 

Oar  oontentkni  is,  that  thou^  a  deeree  may  fail  at 
liquidaticni  beoauie  of  the  debtor's  laek  off  funds,  it  can 

pnmiBM  unless  this  Ckxnrt  shall  cnnwmmrt  the  Senatom  and  Memben 
of  the  House  of  Dd^gates  of  the  State  of  West  Vnsinia  to  assess  and 
kffj  a  tax  upon  the  properfy  in  the  State  of  West  Vnginia  to  provide 
for  the  payment  of  said  judpMnt  and  deene  aeootding  to  the  tenna 
thwBof ,  as  they  are  in  duty  bound  to  do. 

WHEREFORE,  your  petitioner,  Q)nunonwealth  of  Viisinia,  pn^^ 
that  a  rule  be  made  and  ksued  from  tUi  Cioart,  divsoted  to  the  said 
Honmble  Wells  Qoodykoonts,  FtasideDt  of  the  SenatOp  Hoootu 
aUes  ....  Senaton  of  the  State  of  West  Viiginia;  Horaibk 
Jbssph  8.  nmnnond,  Speaker  of  the  House  of  Del^paieSy  Honor- 
aUes  ....  Memben  of  the  House  of  Delegates  of  the  State  of 
West  Viiginia,  to  shoRT.^Muse  whj  a  writ  of  mandanms  shoidd 
ofimmanding  the  said  Honorable  Welb  Goodykoonts,  ResidflQt  of  the 
Senate,  Honorabhs  .  .  .  Senatori  of  the  State  of  West  YiiKinia; 
Honorable  Joeeph  8.  Thuimond,  ^[leaker  of  the  House  of  Delegates, 
Hononbhs  •  •  •  •  Memben  of  the  House  of  Del^pates  of  the 
State  of  West  ^uginia,  forthwith  and  at  the  present  session  of  the 
Legislature  to  assess  and  levy  a  tax  upon  the  property  within  the  State 
of  West  Viiginia  sufficient  -to  provide  for  the  payment  of  said  Judgment 
of  $12,303,029.50,  with  interest  t|^ereon  from  July  1, 1915,  until  paid, 
at  the  rate  of  five  per  cent  per  annum,  and  costs,  according  to  the  terms 
of  said  judgment,  unless  the  Legislature  shall  forthwith  and  at  its 
present  session  make  piovision  for  the  payment  of  said  judgment  by  a 
duly  aiithoriied  issue  of  bonds,  the  proceeds  of  which  shall  be  sufficient 
to  pay  slaid  judgment  in  full  in  cash,  and  for  such  other  and  further 
relief  in  the  premises  as  shall  seem  just  and  meet;  and  your  petitioner 
win  ever  pvay ,  etc. 

COMMONWEALTH  OF  VIRGINU, 

By  John  Gablamd  Pollabd,. 

Attorney  Chmeral  cf  Virgbda. 

The  motion  and  retum  are  as  follows: 

And  now  come  the  reqiondeiits,  the  State  of  West  Viigbia  and  Wels 
Goodykoonts,  President  of  the  West  Viiginia  Senate,«t  aL,  beisg  aD  . 
the  membefs  of  said  Senate,  and  Joeeph  8.  Thnmiwd,  S^pedur  of  the 
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aerer  iSius  fofl  where  the  MbUxt  is  abundantily  aUe  to 
pay  and  wh»e  a  body  in  the  State  has  power  to  appro- 
priate the  State's  funds  to  that  purpose. 

Upon  each  <tf  the  three  great  departments  of  the  Nar 
tionai  Government  are  imposed  duties,  and  eaeh,  either 
expressly  or  impliedly,  is  vested  with  powers  to  i)erfonn 
them.    The  makers  of  the  Clonstitution,  where  they  im-^ 

Houae  of  Delegates  of  the  State  of  West  Virgmia,  et  aL,  being  all  the 
memben  of  said  House  of  Delegates,  and  move  to  quash  the  rule 
awaided  against  them  at  the  prayer  of  the  CSommonwealth  of  Viiginia 
upon  the  5th  day  of  February,  1917,  ordering  them  to  show  cause 
before  tins  Court  on  the  Stti  day  of  March,  1917,  why  a  writ  olmandft- 
mus  should  not  issue  against  them  as  prayed,  and  assign  as  grounds  of 
said  motion  the  following: 

1.  A  writ  of  mandamus  from  tiis  Suptone  Court  of  the  NatioB 
ooeroing  the  legislative  department  of  a  State,  and  compelling  it  to 
enact  a  revenue  law,  or  to  lay  a  tax  for  State  purposes,  would  infringe, 
iqxm  the  constitutional  rights  of  the  States  ezpfesdy  reserved  unto 
them  l^  the  T^th  Amendment  to  the  Federal  Constitution. 

2.  The  constitutional  grant  of  jurisdiction  to  hear  and  detennine 
contnyversies  between  States  does  not  include,  as  an  incideBt  to  such 
jurisdiction,  the  power  to  enforce  a  judgment,  rendered  in  Hie  ex* 
enase  thereof,  by  a  writ  of  mandamus  addressed  to  a  State  Legia* 
latore,  coercing  and  controlling  it  in  the  exeieise  of  its  legislative 
functions. 

3.  Such  a  writ  for  such  a  purpose  would  be  contrsiy  to  the  principles 
and  ussges  of  law,  and  does  not  faU  within,  the  category  of  final  writs 
against  a  State. 

4.  Itisnottheofficeof  a  writ  of  execution,  nor  can  it  be  of  any  writ 
used  as  a  substitute  therefor,  to  create  property,  by  iegisbtion  or  other* 
wise,  for  the  satisfacti<Mi  of  a  debt,  but  oidy  to  seize  and  subject  ptq>- 
erty  already  in  existence  for  that  purpose. 

And  now,  by  leave  of  Court,  these  respondents,  without  waiving  ' 
their  motion  to  disdiaige  said  rule,  or  any  of  the  grounds  assigned  in 
support  thereof,  make  further  return  thereunto  as  fdkms: 

I.  They  deny,  as  charged  in  the  tenth  paragraph  of  the  petition  of 
tte  relator,  that  it  was  the  absohite  ministerial  duty  of  the  Legislaturs 
of  the  State  of  West  Virginia,  and  of  the  members  of  her  Senate  and 
House  of  Ddegates,  uponthe  convening  of  said  Legislature  on  Jaa- 
uaiy  10|  1917,  to  take  the  necessary  steps  and  make  the  ; 
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posed  a  duly,  fp!anted  tiie  power  to  perfonn  it.  Owing  to 
the  oojmnerciAli  and  other,  relations,  between  the  States, 
it  was  extremely  jmbable  that  transactions  would  arise 
wliich  would  result  in  indebtedness  by  one  to  another! 
It  was  therefore,  in  view  of  the  abandonment  of  absolute 

enactinentB  providing  for  the  payment  of  the  judgment  in  favor  of  the 
State  of  Virginia  against  the  State  of  West  Viiginia,  and  described  in 
said  petition.  On  the  contrary,  th^say  that  their  duties  in  the  prem- 
ises, and  under  the  8th  Section  of  the  Sth  Article  of  the  Constitution  of 
West  Vilgima  of  1863,  were,  and  are,  not  ministerial,  but  legislative^ 
deliberative  and  discrstionaiy;  and  they  further  say  that,  instead  of 
emitting  or  neglecting  their  duly  as  chMged  in  the  petition,  upon  the 
convening  of  the  Legislature  on  January  tenth,  or  shortly  thereafter^ 
the  Senate  and  House  of  Delegates,  each  for  itself,  appointed  a  commit- 
tee, with  authority  to  hear  arguments,  report  upon  resolutions  and 
recommend  appropriate  measures  looking  to  the  settlement  of  the 
judgment  rendered  at  the  suit  of  Virginia  against  West  Virginia,  whidi 
oommittees  were  ceady  to  begin  their  sittings  and  to  enter  upcm  their 
work  at  the  time  of  the  presentation  of  the  petition  of  the  relator  to 
this  Gourt;  but  that  since  said  time,  and  in  consequence  of  said  petition 
and  the  rule  ordered  theieon  upon  the  Sth  day  of  February,  1917,  all 
matters  rdating  to  the  settlement  of  said  judgment  have  been  sus- 
pended and  held  in  abf^yance,  except  that,  on  the  21st  day  of  Fdmiary, 
a  joint  resolution  was  adopted  by  both  houses  of  the  Legislature, 
directing  the  Attoniey  General  of  the  State  and  associate  counsel  to 
make  appearance  and  defense,  in  the  name  and  on  behalf  of  the  State 
of  West  Virginia  and  the  seveval  members  constituting  the  Senate  and 
House  of  Delegates  thereof,  to  the  rule  in  mandamus  issued  lierein; 
and  said  resolution  further  provided  that,  in  the  event  the  Legislature 
shouU  not  be  in  session  at  the  time  of  the  rendition  of  the  Court's 
judgment  upon  said  rule,  uriietber  its  judgment  be  for  or  against  the 
State  of  West  Virginia,  the  Governor  is  requested  to  convene  the  Leg- 
islature in  special  session  as  soon  as  may  be  for  the  purpose  of  doing 
without  delay  what  should  be  done  in  the  premises. 

A  copy  of  said  resolution  is  filed  herewith  as  a  part  hereof. 

II»  Further  answering,  these  reqxmdents  say  that  they  are  advised 
that  the  writ  of  mandamus  is  a  discretionaiy  writ,  and  that  this  Court 
will  exerdse  its  discretion  against  the  isiniahce  thereof  if  to  issue  the 
same  would  give  an  undue  advantage  to  the  relator,  or  operate  unjustly 
agamst  the  respondents;  and  they  say  that  it  should  not  be  issued  in 
this  case  for  tlM  foUowiog  reasons: 
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independence,  imperatively  necessary  that  some  method 
should  be  devised  by  whidi  the  existence  of  indebtedness 
otmld  be  detentained,  and  its  collection  enforced.  There 
was  but  one  department  by  which  this  result  could  be 
attained,  t.  e.,  the  judidal  department. 
By  Art.  Ill  of  tiie  Constitution  it  was  required  that 

These  reepondente  are  informed  and  believe,  and  upon  such  informa- 
tion and  belief  say,  that  the  State  of  Virginia  has  Ik  claim  against  Ihe 
Government  of  the  United  States  for  many  millions  of  dollars,  which 
should  be  collected,  and,  when  collecfted,  that  the  State  of  West  Vir- 
ginia should  participate  therein  in  the  same  ratio  that  she,  the  State 
of  West  Virginia,  is  compelled  by  the  judgment  of  this  Court  to  con- 
tribute to  the  payment  of  Viiginia's  ante  bMum  debt;  that  is  to  say, 
she  shouftl  be  paid  out  of  said  claim  by  the  State  of  Virginia  2S}4% 
therecrf. 

And  they  further  say  that  they  are  advised  that  the  State  of  Vir- 
ginia akme  can  take  steps  for  the  collection  of  said  claim,  and  are  in- 
formed that  Virginia  has  taken  no  such  steps,  but  has  to  the  present 
time  withheki,  and  still  withholds,  from  any  effort  to  reduce  this  com- 
mon asset  to  possession,  and  yet  seeks.to  compel  the  State  of  West 
\^agiiiia  to  pay  her  proportion  of  the  common  debt,  and  thus  denies 
her  the  opportunily  to.  share  in  the  common  assets. 

Th^  further  say  that  the  equity  aforesaid  was  not  passed  upon  by 
this  Court  in  the  settlenent  of  the  controversy  between  Virginia  and 
West  Virginia,  and  could  not  have  been,  because  the  United  States 
was' not  a  party  thereto,  and  could  not  have  been,  but  that  the.  State 
of  Vkgmia  could  have  theretofore  in^leaded  the  United  States  in  the 
Court  of  Claims  upon  the  claim  aforesaid,  and  reduced  the  same  to 
possession,  so  that  West  A^rginia  could  have  asserted,  and  this  Court 
oouki  have  allowed,  her  right  to  participation  therein,  but  she  did  not, 
but  then  failed  and  refused,  and  still  fails  and  refuses,  so  to  do. 

These  i^spondents  further  say  that  the  origin,  nature  and  history  of 
the  daim  aforesaid  is  as  follows: 

Prior  to  the  adoption  of  the  articles  of  confederation  entered  into 
by  the  thirteen  original  States,  Maryland  refused  to  sign  the  same, 
unless  and  until  those  States  holding  western  territory  should  surrender 
the  same  to  the  United  States.  The  State  of  Virginia  at  the  time  laid 
claim  to  all  that  territory  Ijnng  northwest  of  the  Ohio  River  out  of 
which  the  States  of  Ohio,  Indiana,  Illinois,  Michigan,  WL<fconsin  and  a 
portion  of  Minnesota  have  since  been  formed;  and,  by  an  Act  of  her 
General  Assembly  passed  at  a  session  commencing  on  the  20th  day  of 


Digitized  by  VjOOQIC 


578  OCTOBER  TERM,  1917. 

Aigument  for  PetitioiiBr.  246  U.  S. 

th«^  should  be  one  Supreme  Court,  thou^  it  was  per- 
mitted to  Congress,  from  time  to  time,  to  ordain  and 
establish  inferior  courts.  It  was  provided  that  the  judicial 
pow^  should  extend  to  many  enumerated  cases  and:  ''2. 
To  controversies  between  two  or  more  States.''  If  the  con- 
October,  1783,  and  for  the  purpose  of  expediting  the  establiBhment  of 
the  propoeed  oopfederation,  authorised  her  dd^ates  in  Congress  to 
convey  to  the  Uoitod  States  in  Congress  assembled  all  her  teiritory 
northwestward  of  the  Ohio  River,  and,  on  the  first  day  of  March,  17S4, 
her  delegates  in  Congress,  consisting  of  Thomas  Jefferson,  Samuel 
Hardy,  Arthur  Lee  and  James  Monroe,  and  pursuant  to  the  Act  of 
October  30,,  1783,  presented  a  deed  to  Congress  ceding  all  the  territory 
of  Virginia  northwestward  of  the  Ohio  River  to  the  United  States, 
upon  certain  terms,  conditions  and  trusts  therein  set  forth,  which  deed 
of  cession  was  accepted  according  to  its  terms,  and  directed  to  be  re- 
corded and  enrolled  among  the  Acts  of  the  United  States  in  Congress 
aaaemUed.  Among  the  conditions  set  out  in  the  deed  and  accqyted 
by  Congress  was  the  following: 

"(F)  That  aU  the  lands  within  the  territory  80  ceded  to  the  United 
States,  and  not  reserved  for,  or  appropriated  to,  any  of  the  before- 
mentioned  purposes,  or  disposed  of  in  bounties  to  the  officers  and 
soUien  of  the  American  Army,  shall  be  considered  as  a  common 
fund  for  the  use  and  benefit  of  such  of  the  United  Stales  as  have  be- 
oome,  or  shall  become,  membeis  of  the  confederation  or  federal 
alliance  of  the  said  States,  Viiginia  inohisive,  according  to  thdr 
usual  respective  proportions  in  the  general  charge  and  expenditures, 
and  shall  be  faithfully  and  tenajfSck  disposed  0f  for  that  purpose,  and 
for  no  other  use  or  purpose  whatsoever/' 

It  further  appears  from  tiie  requisitions  made  by  Congress  upon  the. 
thirteen  States  at  the  time  of  this  cession  that  Virginia's  "  usual  respec- 
tive proportion  in  the  general  charge  and  expoidituree  "  was  about  onfr* 
seventh  of  the  whole ;  and  it  seems  to  be  also  conceded  th^  th^  moneys 
derived  from  the  sale  of  the  lands  embraced  in  this  oession  were  to  be 
applied  to  the  extinguishment  of  the  public  debt  incurred  in  the  War 
of  the  Revolution,  which  debt  was  finally  paid;  so  that,  after  this  part 
of  the  trust  had  been  met,  and  certain  oth^  ocmditions  of  the  deed  had 
been  performed,  the  residue  of  the  trust  fund  should  have  been  apfdied 
to  the  reserved  interests  of  the  States  set  forth  in  Article  (F)  of  the  deed, 
Virginiainchidsd,  and  to ''no  other  use  or  purpose  ^diateoever.''   la- 
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tention  of  West  Viiffnia  be  sustained,  this  dause  created 
not  ''judicial  power, ^*  but  "judicial  impotence/'  The 
power  conf wred  over  contioversies  between  two  or  more 
States  was  conferred  in  precisely  tlie  same  way  that  power 
was  conferred  over  controversies  '^between  citizens  of 

stead  of  doing  this,  however,  Congress  seems  to  have  donated  many 
of  these  lands  and  much  of  the  prooeeds  thereof  to  purely  local  purpoesB 
not  eontemplated  by  the  deed  of  cession,  but  actaally  contraiy  to  Its 
terms. 

The  total  acreage  embraced,  according  to  government  surveys,  in  the 
cession  amounted  to  170,208,613  acres,  and  out  of  this  (Congress  seems 
to  have  donated  to  local  uses,  contrary  to  the  deed,  38,864,189  acres, 
which,  valued  at  S2  per  acre,  the  price  fixed  by  Congress  when  tiieA 
lands  were  offered  for  sale  by  the  Act  of  May  18, 1796,  would  amount 
to  $77,728,378.  In  addition  to  this,  proceeds  of  the  sales  of  lands 
amounting  to  t2,9S8,654.70  were  likewise  donated  to  local  uses,  making 
an  aggregate  of  donaticms  contrary  to  the  deed  of  180,682,032.70. 

In  addition  to  this^  their  information  is  that  the  tiust  has  not  even 
yet  been  entirely  administered,  but  that  there  remains  on  hand  undis- 
posed  of  several  thousand  acres  of  these  lands;  and,  not  [now?]  adding 
the  value  of  these  to  the  value  of  the  local  donations  above  ascertained, 
and  aflowing  unto  Vir|$faua  one-«e\'eiith  thereof  as  her  residuary  interest 
in  the  trust,  there  would  be  due  and  payable  from  the  Government  of 
the  United  States  to  the  State  of  Virginia  the  sum,  at  the  least,  of 
$12,000,000,  in  which  West  Virginia  should  share  in  the  same  ratio 
that  she  is  compelled  to  contribute  to  the  payment  of  Virginia's  debt; 
that  is  to  say,  die  should  receive  23H%  thereof. 

Tb?  foregoing  epitome  of  said  claim  is  based  upon  iaformatiott  and 
belief ,  and,  in  support  thereof ,  a  copy  of  the  message  of  Governor  Swan* 
son  d  Virginia  to  the  General  Assembly  of  that  State,  and  dated 
January  24, 1910,  is  exhibited  herewith  as  a  part  of  this  return. 

WHEREFORE,  said  respondents,  and  each  of  them,  pray  that  said 
rule  may  be  discharged,  and  the  peremptory  writ  of  mandamus  denied. 

STATE  OF  WEST  VIKGINU, 

[Here  follow  the  signatures  of  the  individual  reqwudents.] 

By  E.  T.  ENGLAND, 

Attorn^  General  of  West  Virginia. 
JOHN  H.  HOLT, 

Special  Counsel  for  State  of  West  Virginia. 
[Verification] 
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different  States"  or  ^'between  a  State  and  dtiiaiis  of 
another  State/' 

We  are,  therefore,  in  the  present  controversy,  presented 
with  a  case  in  whidi  the  court  proceeded  because  judicial 
power  so  to  do  had  been  expressly  vested  in  it  by  the 
Constitution  of  the  United  States.  It  was  necessaiy  for 
it  to  enter  its  decree  in  favor  of  the  plai3itiff  or  of  the  de- 
fendant. The  decree  which  was  entered  was  in  the  per- 
formance by  this  court  of  a  duty  imposed  upon  it. 

Can  it  possibly  be  that  nothing  more  was  intended  by 
the  Constitution  than  that  this  court  should  go  throu^ 
the  useless,  and  meaningless,  work  of  merely  making  a 
suggestion  to  the  State  of  West  Virginia  that  it  owed  to 
the  State  of  VirgiDia  a  designated  amount  of  mon^,  which 
it  would  be  right  for  it  to  consent  to  pay?  Would  sudi 
a  prdceeding,  thus  ending  in  nau^t,  have  been  in  exerdse 
of  '^judicial  power"? 

When  jiuisdiction  was  given  to  this  court,  in  contro- 
versies between  citizens  of  different  States,  and  in  cases  of 
admiralty,  and  in  controversies  to  which  the  United  States 
should  be  a  party,  it  was  not  deemed  necessary  to  pre- 
scribe the  process  of  execution  or  conunand  which  would 
compel  performance  of  its  decrees.  With  the  grant  of  the 
power  went,  by  necessary  implication,  the  ability  to  exer- 
cise it  in  usual  methods.  It  may  well  be  that  this  court 
has  no  power,  itsdf ,  to  levy  a  tax.  This  power  rests  in 
the  legislatures  of  the  different  States.  There  are  several 
cases  in  which  this  court  has  said  that  of  itself,  and  by 
itself,  it  has  no  such  pow^  of  tax  assessment.  What  it 
does  possess,  however,  is  the  power  to  coerce  the  per- 
formance by  the  legislature  of  a  duty  necessaiy  to  be 
performed,  in  order  to  effectuate  its  decrees. 

Reea  v.Waiertown,  19  Wall.  107,  and  MeriweOier  v. 
Garrett,  102  U.  S.  472,  relate  to  the  judicial  inability  to 
levy  taxes  directly,,  not  questioning  the  power  to  compel 
their  levy  in  proper  cases  by  those  who  aro  authoriaed 
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to  do  80.    Cf.  SupmiB&rs  v.  United  States,  4  Wall.  435; 
Heine  v.  Levee  Cammissumers,  19  Wall.  655. 

In  Lomsiana  v.  Jumel,  107  U.  S.  711,  the  bondholders' 
rig^t  was  denied  because  of  their  inability  to  sue  the 
State.  The  court  however  said:  ''When  a  State  submits 
itsdf^  without  reservaticm,  to  the  jurisdiction  of  a  court 
in  a  particular  case,  that  jurisdiction  may  be  used  to  ^ve 
full  effect  to  what  the  State  has  by  its  act  of  submission 
allowed  to  be  done;  and  if  the  law  permits  coercion  of  the 
public  office's  to  enforce  any  judgment  that  may  be 
rendered,  then  such  coercion  may  be  employed  for  that 
purpose." 

There  is  no  mapc  in  the  word  "sovereignty,"  where  a 
State  had  been  subjected  to  a  decree  by  this  court  to  pay 
an  indebtedness.  The  power  of  this  court  in  all  cases  in 
which  it  has  jurisdiction  over  a  State,  is  necessarily  su- 
preme. There  is  no  practical  difference  in  the  de^ee  of 
power  to  be  exercised  in  ordering  municipal  officers  to 
levy  a  tax  to  pay  a  judgment  against  the  municipality, 
and  in  requiringa state  legislature  to  make  such  a  levy 
in  a  case  like  this.  The  remedy  which  is  asked  for  in  this 
case  is  one  which  is  always  pursued  in  the  case  of  a  gov- 
ernmental body,  municipal  or  otherwise,  which  is  indebted 
and  which  fails  to  pay  or  is  unable  to  pay  under  execution. 

In  the  present  case,  West  Virginia  has  no  funds  which 
can  be  seized.  All  its  property  is  in  public  use.  It  is, 
however,  a  very  prosperous  Connmonwealth,  abundantly 
able,  by  taxation,  to  liquidate  all  its  indebtedness. 

Its  legislature  is  vested  with  an  unrestrict^  power  to 
levy  taxes  to  meet  its  liabilities. 

This  court  cannot  con^l  the  exercise  of  discretion  in  a 
legislature;  but  it  can  compel  the  performance  of  a  duty 
where  such  performance  is  necessary,  in  order  that  its 
decrees  may  not  be  treated  as  idle  words.  It  is  the  duty 
of  the  lepdatiuB  to  levy  taxes  sufficient  to  meet  its  in- 
debtedness.   There  is  no  pretense  in  any  of  its  pleadings 
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Mandamus  is  a  proceeding  ancillaiy  to  the'judgmfint 
which  9ve8  jurisdiction,  and,  when  issued,  it  becomes  a 
substitvte  for  the  ordinaiy  process  of  eocecution  to  enforce 
the  payment  of  the  same.  Supervisors  v.  UnMl  States^  4 
WaU.  435;  F(mffo#manv.  Ci^  o/Qtttncy,  4  Wall.  535;  Ct^ 
qf  Oalena  v.  Amy,  5  Wall.  705;  Biggs  v.  Johnson  County,  6 
WalL  166;  WaUcley  v.  City  qf  Muscatine,  6  WaU.  481; 
Lab^  County  Commissumers  v,  MouUon,  112  U.  S.  217. 

It  is  not  by  the  office  of  the  person  to  whcm  the  writ  is 
dbected,  but  the  naturo  of  the  thing  to  be  done,  that  the 
propriety  w  fanpropriety  of  a  mandamus  is  to  be  deter- 
mmed.  KendaU  v.  United  States,  12  Pet  524,  617;  Mar^ 
hury  V.  Madison,  I  Cranch,  137, 170. 

This  court  has  taken  jurisdicti<m  of  this  case  and  juris- 
diction includes  the  power  to  enf  <»ce  the  execution  of  what 
is  decreed.  Blackstone  (Cooley's  ed.),  p.  242;  Biggs  v. 
Johnson  County,  6  Wall.  166,  187. 

As  we  have  said,  the  lefpslaturo  of  West  Vuginia  is 
under  an  eiipress  constitutional  obligation  to  provide  for 
the  payment  of  the  amount  ascertained  by  the  court  to 
be  due.  The  obligation  to  do  so  is  part  of  the  contract 
upon  which  the  judgment  is  founded.  See  S  8,  Art.  VIII, 
of  the  Constitution  of  West  Yirginia,  which  became  op^ 
erative  and  was  in  force  when  she  was  admitt^d.into  the 
Union  on  June  20, 1863;  and  also  the  opinicm  of  the  court, 
per  Mr.  Justice  Hohnes,  in  Virginio^  y.  West  Virginia,  220 
U.  S.  1,  30. 

Should  the  legislaturo  see  fit  to 'raise  the  mon^  by 
creating  a  bonded  indebtedness,  it  may  thus  save  the 
necessity  of  a  large  immediate  levy.  Its  primary  duly, 
however,  is  to  pay  the  debt,  and  the  only  disereticm  con- 
ferred upon  it  is  to  detennine  whether  it  will  pay  it  .by 
exercidng  one  power  or  another.  Its  duty  is  to  eoeerdse 
a  power  which  will  force  payment.    The  issue  raised  by 
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West  Virginia  as  to  the  judicial  power  to  use  an  ordinary 
judicial  remedy  to  enforce  a  judicial  decree,  is  most 
momentous.  The  question,  however,  seems  to  us,  though 
we  state  the  fact  most  respectfully,  one  not  difficult  of 
solution. 

Mr.  E.  T.  England,  Attorney  General  of  the  State  of 
West  Viiginia,  and  Mr.  John  H.  Holt,  for  respondents: 

A  writ  of  mandamus  from  the  Supreme  Court  of  the 
Nation  coercing  the  legislative  department  of  a  State  to 
enact  a  revenue  law,  or  to  lay  a  tax  for  state  purposes, 
would  infringe  upon  the  rights  of  the  States  expressly 
reserved  by  the  Tenth  Amendment  to  the  Federal  Con- 
stitution. 

The  power  of  laying  taxes  for  state  purposes  nas  not 
been  ''delegated  to  the  United  States  by  the  Constitution, 
nor  prohibited  by  it  to  the  States,"  and,  in  consequence, 
this  power  has  been '^reserved  to  the  States."  It  was  never 
contemplated  that  the  States  would  lay  levies  for  national 
purposes,  or  that  the  Federal  Government  would  lay 
ihiem  for  state  purposes.  On  the  contrary,  we  have,  under 
the  Constitution,  two  distinct  powers  of  taxation,  the  one 
for  federal,  and  the  other  for  state  purposes;  and  it  is 
exercised,  in  the  one  case,  exclusively  by  the  Federal 
Government,  and,  in  the  other,  by  the  State.  Neither 
may  encroach  upon  the  other.  Otherwise,  there  would  be 
an  irreconcilable  conflict  between  an  indestructible  Union, 
upon  the  one  hand,  and  ec]pially  indestructible  States, 
upon  the  other.  It  is  true  that  one  State  may  not  destroy 
the  Union,  but  it  lo  equally  true  that  the  Union  may  not 
destroy  one  State.  In  additior  to  this,  the  power  of  taxa^ 
tion  in  each  government  is  lodged  ia  the  legislative  de- 
portmait  therec^,  and  may  not  be  exercised  by  the  judi- 
cial  department  of  either  government  in  any  case. 

What,  then,  is  the  character  and  the  purpose  of  the 
particular  tax  that  it  would  be  sou^t  to  levy  by  the  writ 
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of  mandamus  prayed?  Clearly  it  is  a  state  tax,  to  be  de- 
voted exclusively  to  a  state  purpose;  that  is  to  say,  to 
the  payment  of  a  state  debt,  and  is  such  a  tax  as  may  be 
authorized,  in  consequence  of  the  Tenth  Amendment, 
only  by  the  state  government.  It  involves  one  of  the 
expressly  reserved  sovereignties  of  the  State,  and  this 
express  reservation  may  not  be  overturned  by  an  anteced- 
ent implication  that  the  power  to  decide  necessarily  em- 
braces the  power  to  execute.  The  conclusion,  therefore, 
would  seem  to  be  irresistible  that  the  Federal  Govern- 
ment cannot,  througih  its  judicial  or  any  other  department, 
coerce  a  State  in  the  exercise  of  its  reserved  powers  by 
compelling  the  le^slature  thereof  to  exercise  such  powers 
contibry  to  its  discretion,  and  in  opposition  to  its  will. 
The  existence  and  exercise  of  such  a  power  would  overturn 
the  Tenth  Amendment',  and  make  serious  inroads  upon 
the  fimdamental  rights  of  the  States.  In  other  words, 
the  provision  contained  in  §  2  of  Art.  Ill,  of  the  Constitu- 
tion, saving  the  Supreme  Court  ori^nal  jurisdiction  ''in 
all  cases  ...  in  which  a  State  dudl  be  a  party," 
if  it  should  have  added  to  it,  by  inference  or  argument, 
and  as  an  incident  to  such  jurisdiction,  the  power  to  en- 
force a  judgment  rendered  in  any  such  case  through  the 
medium  of  a  writ  of  mandamus  controlling  the  legislative 
action  of  a  State  in  respect  to  its  reserved  powers,  would 
render  the  subsequently  adopted  Tenth  Amendment 
abortive. 

In  the  case  of  iSoutft  DoA^ofo  V.  JVorfh  Carolina,  192  U.  S. 
286,  Mr.  Justice  Brewer,  in  delivering  the  majority  opinion 
of  tiie  court,  speaks  of  ''the  absolute  inability  of  a  court 
to  compel  a  levy  of  taxes  by  the  legislature";  and  the 
foregoing  conclusion  is  further  strengthened  by  the 
opinionsof  this  court,  speaking  throu^  Mr.  Justice  Miller, 
in  the  cases  of  Heine  v.  Levee  Carnmieeicn^e,  19  Wall.  665, 
and  Reee  v.  Waierlown,  19  Wall.  107. 

To  like  effect  is  Jlfmu^et/terv.Garr^,  102  U.  S.  472,  and 
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the  reasoning  of  this  court  in  Kentucky  v,  Denniaan^  24 
How.  66.   See.also  Carter  v.5tofc,  42  La.  Ann.  927. 

Jurisdiction  to  hear  and  determine  may,  and  does 
ordinarily,  include  the  power  to  enforce  (or  rather  the 
power  to  issue  proper  writs  for  the  enforcement  of  a  judg- 
ment); but  mandamus  cannot,  imder  the  Constitution, 
become  a  substitute  for  a  writ  of  execution  upon  a  judg- 
ment against  a  State.  Execution  may  be  Issued  upon  a 
judgment  regularly  rendered  against  a  State,  and  be  levied 
upon  any  property  owned  by  the  State,  and  not  devoted 
to  poUtical  or  governmental  purposes,  and,  if  no  such 
property  be  found,  the  writ  must  be  returned  nulla  bona, 
and  the  end  of  the  law  has  been  reached,  because,  as  we 
have  seen,  the  legislative  department  of  a  State  may  not 
be  coerced,  under  the  Constitution;  and  there  is  nothing 
remarkable  in  this  situation,  because  frequently  judgments 
are  rendered  and  executions  issued  thereon  which  are 
returned  nuUa  bona,  and  all  legal  remedies  thereby  ex- 
hausted. The  courts  can  only  give  suitors  the  proper 
process,  original  and  final,  and,  if  these  fail  to  satisfy  the 
creditor's  claim,  there  is  no  fault  in  the  judiciary.  In 
other  words,  jurisdiction  does  not  include  or  imply  the 
ooUeeticn  or  satisfaction  of  a  debt,  but  only  means  the 
power  to  hear  and  determine,'  and  to  render  judgment 
therefor  and  issue  proper  process  thereon. 

Cases  in  which  subordinate  agencies  of  a  State  have  been 
compelled  by  mandamus  to  levy  taxes  in  accordance 
with  their  duty  under  the  state  law  throw  no  U^t  on 
the  situation. 

Such  a  writ  for  such  a  purpose  would  be  contrary  to  the 
principles  and  usages  of  law,  and  does  not  fall  within  the 
category  of  final  writs  against  a  State.  At  common  law. 
Parliament  never  was,  and  could  not  be,  coerced  by  the 
writ  of  mandamus.  Peopk  v.  Morton,  15&  N.  Y.  136. 
And,  in  this  country,  the  same  principles  and  usages  have 
always  obtained.    Ex  parte  Echols ,  39  Alabama,  098; 
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State  V.  BoUe,  151  Missouri,  362.  Certainly  such  is  true 
with  respect  to  the  mandamus  of  state  legislatiffes  by 
state  courts,  and  there  is  no  case  on  record  where  this 
court  has  ever  addressed  a  writ  of  this  character  to  the 
law-making  power  of  a  State. 

We  are  not  unmindful  of  the  dangers  and  difficulties  of 
analogy;  but,  if  this  were  the  case  of  an  individual  judg- 
ment debtor,  it  is  plain  that,  after  a  writ  of  execution  had 
gone  against  him  and  been  retmned  nvMa  bona,  and  after 
it  had  been  ascertained,  in  addition  thereto,  that  he  had 
no  real  estate  out  of  which  to  satisfy  the  judgment,  al- 
though he  might  have  great  earning  capacity,  no  one 
would  contend  that  the  exercise  thereof  might  be  com- 
pelled by  the  writ  of  ntiandamus.  He  mi^t  be  able  to  sing 
or  dance,  and  even  be  bound  by  contract  to  do  both,  and 
yet  he  would  not  be  compelled  to  do  either.  Lamley  v. 
Wagner,  1  De  G.,  M.  &  G.  604. 

It  may  be  answered  that  a  fund  was  created  by  mandar 
mus  for  the  payment  of  a  debt  in  the  case  of  Supervisors  v. 
United  States,  4  Wall.  435,  and  like  cases.  But  it  will  be 
observed  that  in  each  of  those  cases  all  necessary  legislative 
action  had  theretofore  been  had,  and  the  proper  min- 
isterial agents  appointed  for  the  effectuation  thereof;  so 
that  nothing  was  left  to  be  done  except  to  have  resort 
either  to  the  state  or  federal  courts  for  a  writ  of  mandamus 
to  compel  the  performance  of  a  purely  ministerial  act; 
made  mandatory  by  the  act  of  the  only  branch  of  govern- 
ment having  any  discretion  in  the  premises. 

Section  8  of  Art.  8  of  the  West  Vir^ia  constitution  of 
1863  imposed  no  ministerial  duties  upon  the  legislature  of 
the  State,  but  only  judicial  and  legislative  duties.  We 
come  bark,  therefore,  to  the  question  whether  or  not  this 
coiiTt  can  or  will  interfere  by  noandamus  to  coerce  the 
action  of  a  state  le^slature  in  the  performance  of  purely 
letpslative  Junctions  within  its  exclusive  jurisdiction,  and 
this,  it  is  submitted,  this  court  will  not  do,  for  the  same 
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reason,  among  others,  that  it  refused  in  the  caae  of  Lou- 
isiana V.  Jumd^  107  U.  S.  711,  to  oust  the  poKticai  power 
of  the  State  of  Louisiana  of  its  jurisdiction,  and  set  the 
judiciary  in  its  place. 

It  should  be  further  observed  that  the  petition  prays 
for  a  mandamus  commanding  the  legislature  to  assess 
and  lew  a  tax  to  provide  for  the  payment  of  the  judg- 
ment unless  the  legislature  shall  provide  for  the  pay- 
ment by  bonds.  This  not  only  illustrates,  but  actually 
invokes,  the  discretion  of  the  leg^lature,  and  does  not  at 
that  embody  all  of  its  discretionary  power  when  measured 
by  the  constitutional  provision  invoked.  The  liepslature 
coulid  perhaps  imder  the  state  constitution,  either  (1)  lay 
a  tax  upon  all  property,  real  and  personal,  within  the 
State,  to  be  collected  at  once,  sufficient  to  pay  the  judg- 
ment, or  (2)  it  mi^t,  under  that  constitution  distribute 
the  tax  over  a  period  of  years,  or  (3)  it  might  resort  to  a 
bond  issue,  which  would  be  governed  eith^  by  §8  of 
Art.  8  of  the  constitution  of  1863,  or  by  §  4  of  Art.  10  of 
the  present  constitution. 

If  under  the  former,  a  sinking  fund  would  have  to  be 
provided  ''sufficient  to  pay  the  accruing  interest  and  re- 
deem the  principal  within  thirty-fo»T  years";  that  is  to 
say,  the  period  of  payment  migiht  be  short  or  long,  either 
one  year  or  thirty-four,  within  the  discretion  of  the  legisla- 
ture. And  if  under  the  latter,  payment  would  have  to  be 
''equally  distributed  over  a  period  of  at  least  twenty 
years";  that  is  to  say,  the  annual  contributions  to  the 
sinking  fund  would  have  to  be  equal  for  a  period  of  twaity 
years  or  more,  again  at  the  discretion  of  the  legislature. 
In  any  event,  the  wide  discretion  of  the  legislature  is 
iUustrated;  and  it  should  be  further  borne  in  mind  that 
that  body  is  composed  of  two  houses,  one  of  which  mig^t 
deem  its  discretionary  duty  to  lie  in  one  direction,  and 
the  other  in  another,  and  yet  the  two  must  concur  in  order 
to  lay  a  levy  or  issue  bonds. 
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MandamiiB  is  a  discretionary  writ,  and  to  issue  it  in 
this  case  would  give  an  undue  advantage  to  the  relator, 
and  operate  unjustly  against  the  respondents. 

The  matter  set  up  in  the  return  of  the  respondents 
relative  to  the  cession  of  the  Northwest  Territory  is  an 
appeal  to  this  court  to  exercise  its  discretion  against 
the  issuance  of  the  writ  herein,  under  all  the  circum- 
stances. 

If  a  controversy  arises  between  two  States  involving 
a  question  of  boundary,  this  court  applies  to  the  solution 
of  the  controvert  all  the  machinery  and  flexible  orders 
of  a  court  of  equity,  resulting  in  the  appointment  of  com- 
missioners for  the  purpose  of  ascertaining  and  monument- 
ing  the  true  boundary,  followed  by  a  final  decree  that  ex- 
tends the  jurisdiction  of  one  commonwealth  to  the  line 
so  established,  and  excludes  the  jurisdiction  of  the  other 
from  the  territory  thus  covered;  and  may  pve  final 
effect  to  this  decree  in  a  thousand  and  one  ways,  the 
particular  way  being  dependent  upon  the  charact^  of 
the  judicial  questions  that  may  subsequently  spring 
thereout. 

Again,  in  the  event  of  a  final  judgment  against  a  State 
upon  bonds  issued  by  her  and  owned  and  held  by 
another  State,  if  there  be  collateral  to  seciu^e  the  pay- 
ment, there  is  no  more  difficulty  in  subjecting  it  to  sat- 
isfaction of  the  judgment  than  there  would  be  in  the 
case  of  an  individual,  and  such  was  the  conclusion 
of  this  court  in  South  Dakota  v.  North  Cforolina,  192 
U.  S.  286. 

Likewise,  in  the  case  of  a  mere  money  judgm^t,  the 
writ  would  be  one  of  the  ordinary  writs  of  execution,  and 
would  take  its  course  as  in  the  case  of  an  individual;  and 
the  exercise  of  judicial  power  involves  nothing  more.  It 
neither  contemplates  nor  promises  the  unusual  or  the 
forbidden,  and  incompetence  may  not  be  predicated  upon 
such  a  situation  by  any  one. 
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Mr.  Chtkf  JusncE  Whttb  delivered  the  opinion  of  the 
court. 

A  rule  allowed  at  the  instance  of  Virginia  against  West 
Virginia  to  show  cause  why,  in  default  of  pi^yment  of 
the  judgment  of  this  comt  in  favor  of  the  former  State 
against  the  latter,  an  order  should  not  be  entered 
directing  the  levy  of  a  tax  by  the  legislatui^  of  West 
Virginia  to  pay  such  judgment,  and  a  motion  by 
West  Virginia  to  dismiss  the  rule  is  the  matter  be- 
fore us. 

In  the  suit  in  which  the  judgment  was  rendered,  Vir- 
ginia, invoking  the  original  jurisdiction  of  this  court, 
sought  the  enforcement  of  a  contract  by  which  it  was 
averred  West  Virginia  was  bound.  The  judgment  which 
resulted  was  for  $12,303,929.50  with  interest  and  it  was 
based  upon  three  propositicms  specifically  found  to  be 
established:  First,  that  when  territory  was  carved  out 
of  the  dominion  of  the  State  of  Virginia  for  the  puri)06e 
of  constituting  the  area  of  the  State  of  West  Virginia, 
the  new  State,  coincidently  with  its  existence,  became 
boimd  for  and  assumed  to  pay  its  just  proportion  of  the 
previous  pubEc  debt  of  Virginia.  Second,  that  this  ob- 
ligation of  West  Virginia  was  the  subject  of  a  contract  be- 
tween the  two  States,  liiade  with  the  consent  of  Congress, 
and  was  incorporated  into  the  constitution  by  which 
West  Virginia*  was  admitted  by  Congress  into  the  Union, 
and  therefore  became  a  condition  of  such  admissbn  and 
a  part  of  the  very  governmental  fiber  of  that  State. 
Third,  that  the  sum  of  the  judgment  rendered  consti- 
tuted the  equitable  proportion  of  this  debt  due  by  West 
Virginia  in  accordance  with  the  obligations  of  the  con- 
tract. 

The  suit  was  commenced  in  1906  and  the  judgment 
rendered  in  1915.  The  various  opinions  expressed  during 
the  progress  of  the  cause  will  be.  found  in  the  reported 
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cases  cited  in  the  margiEi,^  in  the  opinion  in  one  of  which 
(234  U.  8. 117),  a  chronological  statement  of  the  ineidents 
ci  the  controversy  was  made. 

The  opinions  referred  to  will  make  it  clear  that  both 
States  were  afforded  the  amplest  opportunity  to  be  heard 
and  that  all  the  propositions  of  law  and  fact  urged  were 
given  the  most  solicitous  consideration.  Indeedi  it  is 
also  true  that  in  the  course  of  the  controversyi  as  demr 
onstrated  by  the  opinions  cited,  controlled  by  great  con- 
sideration for  the  character  of  the  parties,  no  technical 
rules  were  permitted  to  frustrate  the  rig^t  of  both  of  the 
States  to  urge  the  veiy  merits  of  every  subject  deemed 
by  them  to  be  material. 

And,  controlled  by  a  like  purpose,  before  coming  to 
discharge  our  duty  in  the  matter  now  before  us,  we  have 
searched  the  recoixl  in  vain  for  any  indication  that  the 
assumed  existence  of  any  error  committed  has  operated 
to  prevent  the  discharge  by  West  Virginia  <^  the  obligik 
tions  resulting  from  the  judgment  and  hence  has  led  to 
the  proceeding  to  enforce  the  judgment  which  is  now  be- 
fore us.  In  saying  this,  however,  we  are  not  unmindful 
that  tiie  record  contains  a  sugBBstkm  of  an  alleged  daim 
of  West  Virginia  against  tiie  United  States^  which  was  not 
remotely  referred  to  while  the  suit  between  the  two  States 
was  undetermined,  the  claim  referred  to  being  based  on 
an  assumed  violation  of  trust  by  the  United  States  in  the 
adiiiinistration  of  what  was  left  of  the  great  domain  of 
the  Northwest  Territory — a  domain  as  to  which,  before 
the  adoption  of  the  Constitution  of  Uie  United  States, 
Virginia  at  the  request  of  Congress  transferred  to  the  gov- 
ernment of  the  Confederation  all  her  right,  title  and  in* 
terest  in  order  to  allay  discord  between  the  States,  as 
New  Yoric  had  previously  done  and  as  Massachuaetts^ 
Connecticut,  South  Carolina,  Ncxth  Carolina  and  Georgia 

>  206  U.  S.  290;  209  U.  S.  514;  220  U.  8.  1;  223  U.  &  17;  231  U.  8. 
80;  234  U.  8. 117;  238  U.  8. 202;  241 U.  &  58L 
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subsequently  did.^  It  is  obvious  that  the  subject  was 
referred  to,  m  connection  with  the  duty  of  West  Vir- 
ginia to  comply  with  the  requirements  of  the  judgment, 
upon  the  hypothesis  that  if  the  United  States  owed  the 
clahn,  isuid  if  in  a  3uit  against  the  United  States  recovery 
could  be  had,  and  if  West  Virginia  received  its  share,  it 
might  be  used,  if  sufficient,  for  discharging  the  judgment, 
and  thus  save  West  Vir^'nia  from  resorting  to  other  means 
for  so  doing. 

That  judicial  power  essentially  involves  the  ri^t  to 
enforce  the  results  of  its  exertion  is  elementary.  Wayman 
V.  SoiUhard,  10  Wheat.  1,  23;  Bank  of  ffie  United  States 
V.  Halsteady  10  Wheat.  57;  Gordon  v.  United  States,  117 
U.  S.  697,  702.  And  that  this  applies  to  the  exertion  of 
such  power  in  controversies  between  States  as  the  re- 
sult of  the  exercise  of  origmal  jiuisdiction  conferred  upon 
this  court  by  the  Constitution  is  therefore  certain.  The 
many  cases  in  which  such  controversies  between  States 
have  been  decided  in  the  exercise  of  original  jurisdiction 
make  this  truth  manifest.*    Nor  is  there  room  for  con- 


1  Gsanett,  BoiuidBri«i  of  the  United  States,  pp.  24-20. 

<  N$w  York  V.  ConfMdicirf,  4  Dall.  1, 3,  6;  New  Jersey  v.  New  York, 
3  Pet.  461;  5  Pet.  284;  6  Pet.  323;  Rhode  Island  v.  Massachusetts,  7 
Ptet.  651;  11  Pet.  226;  12  Pet.  657;  13  Pet.  23;  14  Pet.  210;  15  Pet. 
233;  4  How.  591;  Massachusetts  v.  Rhode  Island,  12  F^t.  7b6;  Mis- 
souri ▼.  Iowa,  7  "BoW.  660;  10  How.  1;  Florida  v.  Oeofpa,  11  How. 
293;  17  How.  478;  AUbama  v.  Georgia,  33,  How.  506;  Vtrginia  v.  Weet 
Virginia,  H  WaU.  39;  Missouri  v.  KerUwJey,  11  Wall.  395;  Soufh  Car- 
otina  V.  Georgia,  93  U.  S.  4;  Indiana  v.  Kentucky,  136  U.  S.  479;  159 
U.  S.  275;  163  U.  S.  520;  167  U.  S.  270;  Nebraska  v.  /ouw,  143  U.  S. 
359;  146  U.  S.  519;  I&wa  v.  lUtnois,  147  0.  S.  1;  151 U.  S.  238;  202  TJ.  S. 
89;  Virginia  y.  Tennessee,  148  U.  S.  503;  158  T7.  3.  267;  Missouri  v. 
Iowa,  160  II.  S.  688;  165  F.  S.  118;  Tennessee  v.  Virginia,  177  U.  8. 
SOI;  190  U.  S.  64;  Missouri  v.  IlUnms,  180  U.  S.  208;  200  U.  S.  49iK  ' 
202  n.  S.  598;  Kansas  v.  Colorado,  185  U.  S.  125;  206  U.  S.  46;  South 
Dakota  v.  North  CaroUna,  192  IT.  3.'  286;  Missouri  v.  Nebraska,  196 
U.  3. 23;  197  IT.  3. 577;  Louisiana  v.  Mississippi,  202  U.  3. 1;  Washing^ 
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tending  to  the  contraiy  beeauae^  in  all  the  eases  cited, 
the  States  against  which  judgments  were  rendered,  coii- 
f  ormably  to  their  duty  under  the  Constitution,  voluntarily 
respected  and  gave  effect  to  the  same.  This  must  be  un- 
less it  can  be  said  that,  because  a  doctrine  has  been  uni- 
versally recognized  as  being  beyond  dispute  and  has 
hence  hitherto,  in  every  case  from  the  foundation  of  the 
Government,  been  accepted  and  applied,  it  has  by  that 
fact  alone  now  become  a  fit  subject  for  dispute. 

It  is  true  that  in  one  of  the  cited  cases  {S(nUh  Dakota  v. 
North  Carolina,  192  U.  S.  286)  it  was  remarked  that  doubt 
had  been  expressed  in  some  instances  by  individual  judges 
as  to  whether  the  original  jurisdiction  conferred  on  the 
court  by  the  Constitution  embraced  the  right  of  one  State 
to  recover  a  judgment  in  a  mere  iM^on  for  debt  against 
another.  In  that  case,  however,  it  is  apparent  that  the 
court  did  not  solve  such  suggested  doubt,  as  that  question 
was  not  involved  in  the  case  then  before  it  and  that  sub- 
ject was  hence  left  open  to  be  passed  on  in  the  future  ^^n 
the  occasion  required.  But  the  question  thus  left  open 
has  no  bearing  upon  and  does  not  require  to  be  con- 
sidered in  the  case  before  us,  first,  because  the  power  to 
render  the  judgment  as  between  the  two  States  whose  en- 
forcement is  now  under  consideration  is  as  to  them  fore- 
closed by  the  fact  of  ite  rendition.  And  second,  because, 
while  the  controvert^  between  the  States  culminated  in 
a  decree  for  mon^  and  that  subject  was  within  the  is- 
sues, neverdieless,  the  generatmg  cause  of  the  controversy 
was  the  carving  out  of  the  dominion  of  one  of  the  States 
the  area  composing  the  other  and  the  resulting  and  ex- 
pressly assumed  obligation  of  the  newly  created  State 
to  pay  the  just  proportion  of  the  pre&dsting  debt,  an  ob- 

tofi  V.  Oregon,  211  U.  8.  127;  214  U.  8.  205;  Misaawri  v.  Kanm,  213 
U.  S.  78;  Marykmd  v.  WeH  Virninia,  217  U.  8.  1;  217  U.  8.  677;  225  . 
U.  8. 1;  J^Tori^  C<m(ina  V.  Tentiesaee,  235  U.  8. 1;  240  U.  8. 852;  Aribai^ 
M$  V.  TennMaee,  246  U.  8.  158. 
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Ugatioii  which,  as  we  have  seen,  rested  in  contract  be- 
tween the  two  States,  consented  to  by  Congress  and  ex- 
pressed in  substance  as  a  con(fition  in  the  Constitution  by 
wliich  the  new  State  was  admitted  into  the  Union.  In 
making  1^  latter  statement  we  do  not  overlook  the  truism 
that  the  tJnion  under  the  Constitution  is  essentially  one 
of  States  equal  in  local  governmental  power,  which  there- 
fore excludes  the  conception  of  an  inequality  of  such 
power  resulting  from  a  condition  of  admission  into  the 
Union.  TTordvilSaeeHor^,  163  U.S.  504.  But  this  prin- 
ciple has  no  application  to  the  question  of  power  to  en- 
force against  a  State  when  admitted  into  the  Union  a 
contract  entered  into  by  it  with  another  State  with  the 
consent  of  Congress,  since  such  question  but  concerns  the 
equal  opisration  upon  all  the  States  of  a  limitation  upon 
them  all' imposed  by  the  Constitution,  and  tiie  equal  ap- 
plication of  the  authority  confened  upon  Congress  to 
vivify  and  give  eflfect  by  its  consent  to  contracts  entered 
into  between  States. 

Both  parties  admit  that  West  Viiepnia  is  the  owner  of 
no  property  not  used  for  governmental  purposes  and  that 
therefore,  from  the  mere  issue  of  an  execution,  the  judg- 
ment is  not  susceptible  of  being  enforced  if,  xmder  such 
execution,  property  actuaUy  devoted  to  immediate  gov- 
ernmental uses  of  the  State  may  not  be  taken.  Passing 
a  decision  as  to  the  latter  question,  all  the  (Contentions 
on  either  side  will  be  disposed  of  by  considering  two  sub- 
jects: first,  the  limitations  on  the  right  to  enforce  inherirxg 
in  the  fact  that  the  judgment  is  against  a  State  and  its 
enforcement  agunst  such  governmental  being;  and  second, 
the  appropriateness  of  the  form  of  procedure  applicable 
for  such  enforcement.  The  solution  of  these  subjects 
may  be  disposed  of  by  answering  two  questions  which  we 
propose  to  separately  state  and  consider. 

1.  Mny  a  judgment  rendered  against  a  State  as  a  State 
be  enforced  against  U  as  such,  including  the  right,  to  the  ex^ 
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tent  necessary  far  so  doing,  of  exerting  authority  over  the  goih 
emmental  powers  and  agencies  possessed  hy  the  Staiet 

On  this  subject  Virginia  contends  that;  as  the  Con- 
stitution subjected  the  State  of  West  Virginia  to  judicial 
auth<»ity  at  the  suit  of  the  State  of  Virginiai  the  judg* 
noent  which  was  rwdered  in  such  a  suit  binds  and 
operates  upon  the  State  of  West  Viiginiai  that  is,  upon 
,  that  State  in  a  governmental  capacity^  including  all  in* 
strunxentalities  and  agenciesof  stale  power,  and  indirectly 
binding  the  whole  body  of  the  citiisEenahip  of  that  State 
and  the  property  which,  by  the  exertion  of  powers  pos- 
sessed by  the  State,  are  subject  to  be  reached  for  the 
purpose  of  meeting  and  discharging  the  state  obligation. 
As  then,  the  contention  proceeds,  the  legislature  of  West 
Virginia  possesses  the  power  to  tax  and  that  body  and 
its  powers  are  all  operated  upon  by  the  judgment,  the 
inability  to  enforce  by  means  of  ordinary  process  of 
execution  gives  the  ri^t  and  sanctions  the  eocertion  of 
the  authority  to  enforce  the  judgment  by  compelling 
the  legislature  to  exercise  its  power  of  tazatbn.  The 
significance  (d  the  contention  and  its  scope  are  aptly 
illustrated  by  the  reference  in  argument  to  the  many 
decided  cases  holding  that,  where  a  municipality  is  em- 
powered to  levy  specified  taxation  to  pay  a  particular 
debt,  the  judicial  power  may  enforce  the  levy  of  the  tax  to 
meet  a  judgment  rendered  in  consequence  of  a  default 
in  paying  the  indebtedness.^ 

On  the  other  hand.  West  Virginia  insists  that  the 
defendant  fis  a  State  may  not,  as  to  its  powers  of  gov- 
ernment reserved  to  it  by  the  Constitution,  be  controlled 
or  limited  by  process  for  ^he  purpose  of  enforcing\the 

r  f 
^Supervisors  v.  United  StaUSy  4  Wall.  435;  Von  Hoffman  ▼.  Ciiy  of 
CHan«2/,4  Wall.  535;  CiJty  qfOdenay.Amy.SWOi,  706;  A^  v.  Joh^ 
son  County,  6  WaU.  166;  WalUey  v.  City  of  Muaoatim,  6  Wall.  481; 
LabeUe  County  Commissioner/^  v.  MoulUm,  112  U.  8. 217;  Couniy  Conk' 
missioners  of  Cherokee  County,  v.  Wilson,  109  U.  S.  621. 


Digitized  by  VjOOQIC 


VIRGINIA  V.  WEST  VIRGINU.  805 

666.  Opinkxi  of  tbe  Court. 

paymoit  of  the  judgment.  Because  the  ri^^t  for  that 
end  is  reeognked,  to  obtain  an  execution  against  a  State 
and  levy  it  upon  its  property,  if  any,  not  iised  for  govem- 
mcsntal  purposes,  it  ie  argued,  affords  no  ground  for  up- 
holding the  power,  by  ccmipelled  exercise  of  the  taxing 
authority  of  Uie  State,  to  cieate  a  fund  which  may  be  used 
when  collected  for  paying  the  judgment.  The  rij^ts  re- 
served to  the  States  by  the  Omstitution,  it  is  further  in- 
sisted, may  not  be  interfered  with  by  the  judicial  power 
merely  because  that  power  has  been  given  authority  to 
adjudicate  at  the  instance  of  one  State  a  right  asserted 
against  another,  since,  although  the  authority  to  enforce 
the  adjudication  may  not  be  denied,  execution  to  give 
effect  to  that  authority  is  restrained  by  the  parovisions  of 
the  Constitution  whidi  recogniM  state  govemmental 
power. 

Mark,  in  words  a  common  premise*-a  judgment  against 
a  State  and  the  authority  to  enforce  it— is  the  predicate 
upon  which  is  rested  on  the  one  hand  the  contention 
as  to  the  ^dstence  of  complete  and  effective,  and  the 
assertion,  on  the  other,  of  limited  and  mefficacious  power. 
But  it  is  obvious  that  the  latter  can  only  rest  upon  either 
treating  the  word  state,  as  used  in  the  premise,  as  em- 
bradijig  only  a  misshapen  or  dead  entity,  that  is,  a  State 
8tri|l^  for  the  purpose  of  judicial  power  of  all  its  gov- 
ermnental  authority,  or,  if  not,  by  destroying  or  dwarf- 
mg  the  significance  of  the  word  state  as  describing  the 
entity  subject' to  enforcement,  or  both.  It  needs  no 
argument  to  demonstrate  that  both  of  these  theories 
are  incompatible  with  and  destructive  of  the  veiy  numer- 
ous cases  decided  by  this  court  to  wluch  wehave refeired. 
As  it  is  certain  that  governmental  powers  reserved  to 
tilie  Staies  by  the  Ckxnstituticm — their  sover^gnty— woe 
the  efficient  cause  of  the  general  rule  by  which  tbey  w^re 
not  subject  to  judicial  power,  that  is,  to  be  impleaded, 
it  must  follow  that,  when  the  Ck>n8titution  gave  orie^nal 
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jurisdiction  to  this  court  to  entertain  at  the  instance 
of  one  State  a  suit  against  another,  it  must  have  been 
intended  to  modify  the  general  rule,  that  is,  to  bring 
the  States  and  their  governmental  authority  within 
the  exceptional  judicial  power  which  was  created.  No 
other  rational  e3q>lanation  can  be  given  for  the  provision.. 
And  the  context  of  the  Constitution/  that  is,  the  ex- 
press prohibition  which  it  contains  as  to  the  power  of 
the  States  to  contract  with  each  other  except  with  the 
consent  of  Congress,  the  limitgnjlflns  as  to  war  and  annies, 
obviously  intended  to  prevent  any  of  the  States  from 
resorting  to  force  for  the  redress  of  any  grievance  real 
or  inriaginary,  all  harmoniae  with  and  give  force  to  this 
conception  of  the  operation  and  effect  of  the  right  to 
exert,  at  the  prayer  of  one  State^  judicial  autiiority  over 
another. 

But  it  is  in  substance  said  this  view  must  be  wrong  for 
two  reasons:  (a)  because  it  virtuaUy  overrides  the  pro- 
vision of  the  Constitution  reserving  to  the  States  the 
powers  not  delegated,  by  the  provision  making  a  grant 
of  judicial  power  for  the  puipose  of  disposing  of  con- 
troversies between  States;  and  (b)  because  it  gives  to  the 
Constitution  a  construction  incompatible  with  its  plain 
purpose,  which  was,  while  creating  the  nation,  yet,  at  the 
same  time,  to  iMieserve  the  States  with  thdr  govern- 
mental authority  in  order  that  state  and  nation  might  enr 
dure.  Ultimately,  the  aigument  at  its  best  but  urges  that 
the  text  of  the  Constitution  be  disregarded  for  fear  of 
supposed  consequences  to  arise  from  enforcing  it.  And 
it  is  difficult  to  understand  upon  what  ground  of  reason 
the  preservation  of  the  rights  of  all  the  States  can  be  pred- 
icated upon  the  assumption  that  any  one  State  may  de- 
stroy the  rights  of  any  other  without  any  power  to  redress 
or  cure  the  resulting  grievance.  Nor,  further,  can  it  be 
readily  understood  why  it  is  assumed  that  the  preservation 
and  perpetuation  of  tiie  Constitution  d^)end  upon  the  ab- 
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sence  of  all  power  to  preserve  and  fpve  effect  to  the  great 
guarantees  which  safeguard  the  authority  and  preserve 
the  rights  of  all  the  States. 

Besides,  however,  the  manifest  error  of  the  propositions 
which  these  considerations  expose,  their  want  of  merit  will 
be  additionally  demonstrated  by  the  history  of  the  in- 
stitutions from  which  the  provisions  of  the  Constitution 
under  review  were  derived,  and  by  bringing  into  view  the 
evils  which  they  were  intended  to  remedy  and  the  ri^ts 
which,  it  was  contemplated,  their  adoption  would  secure. 

Bound  by  a  conmion  allegiance  and  absolutely  con- 
trolled in  their  exterior  relations  by  the  mother  country, 
the  colonies  before  the  Revolution  were  yet  as  regards 
each  other  practically  independent,  that  is,  distinct  one 
from  the  other.  Their  common  intercourse,  more  or  less 
frequent,  the  contiguity  of  their  boundaries,  their  con- 
flicting claims,  in  many  instances,  of  authority  over  un- 
defined and  outlying  tmitory,  of  necessity  brought  about 
conflicting  contentions  between  them.  As  these  con- 
tentions became  more  and  more  irritating,  if  not  seriously 
acute,  the  necessity  for  the  creation  of  some  means  of 
settling*  them  became  more  and  more  urgent,  if  physical 
conflict  was  to  be  avoided.  And  for  this  reason,  it  is  to  be 
assumed,  it  early  came  to  pass  that  differences  between  the 
colonies  were  taken  to  the  Privy  Coimcil  for  settlement 
and  were  there  considered  and  passed  upon  during  a  long 
period  of  years,  the  sanction  afforded  to  the  conelu^ons  of 
that  body  being  the  entire  power  of  the  realm,  whether  ex- 
erted through  the  mediinn  of  a  royal  decree  or  legislation 
by  Parliament.  This  power,  it  is  undoubtedly  true,  was 
principally  called  into  play  in  cases  of  disputed  boundaiy, 
but  that  it  was  applied  also  to  the  complaint  of  an  in- 
dividual against  a  colony  concerning  the  wrongful  posses- 
sion of  property  by  the  colony  alleged  to  belong  to  him, 
is  not  disputed.  This  general  situation  as  to  the  disputes 
between  the  colonies  and  the  power  to  dispose  of  them  by 
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the  Privy  Caunoil  was  stated  in  Rhode  Idandv.  Masaaekur 
uUSf  12  Pet.  657,  739,  et  aeg.,  and  will  be  found  reviewed 
in  the  authorities  referred  to  in  the  margin.^ 

When  the  Revolution  came  and  the  relations  with  the 
mother  country  were  severed,  indisputably  controversies 
between  some  of  the  cdonies,  of  the  greatest  moment  to 
them,  had  been  submitted  to  the  Privy  Council  and  were 
undetermined.  The  necessity  for  their  consideration  and 
solution  was  obviously  not  obscured  by  the  struggle  for 
independence  which  ensued,  for,  by  the  Ninth  of  the 
Articles  of  Confederation,  an  attempt  to  provide  for  them 
as  well  as  for  future  controversies  was  made.  Without 
going  into  detail  it  suffices  to  say  that  that  article  in  ex- 
press terms  declared  the  Congress  to  be  the  final  arbiter 
of  controversies  between  the  States  and  provided  machin- 
eiy  for  bringmig  into  play  a  tribimal  which  had  power  to 
decide  the  same.  That  these  powers  were  exerted  con- 
cerning controversies  between  the  States  of  the  most 
serious  character  again  cannot  be  disputed.  But  the 
mechanism  devised  for  their  solution  proved  unavailing 
because  of  a  want  of  power  in  Congress  to  enforce  the 
findings  of  the  body  charged  with  their  solution,  a  de- 
ficiency of  power  which  was*  generic,  because  resulting 
from  the  limited  authority  over  the  States  conferred  by 
the  Articles  of  Confederation  on  Congress  as  to  every  sub- 
ject. That  this  absence  of  power  to  control  the  govern- 
mental attributes  of  the  States,  for  the  purpose  of  en- 
forcing findings  concerning  disputes  between  them,  gave . 
rise  to  the  most  serious  consequences,  and  brought  the 
States  to  the  very  vei|;e  of  physical  struggle^  and  resulted 
in  the  shedding  of  blood  and  would,  if  it  had  not  been  for 
the  adoption  of  the  Constitution  of  the  United  States,  it 

» Acts  of  the  Privy  Councfl,  Colonial  Series,  vote.  I  to  V,  passiin; 
Snow,  The  Administration  of  Dependendes,  Chap.  V  and  paaflim; 
Gannett,  Boundaries  of  the  United  States,  pp.  35,  41,  44,  49-52,  73,  v 
8S;  Story  on  the  Constitution  (5th  ed.),  §§  80, 83, 1681. 
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may  be  Teaaonably  assumed,  have  rendered*  .agatory  the 
great  i^esults  of  the  Revolutioiii  is  known  of  all  and  will  be 
found  stated  in  the  authoritative  works  on  the  history  of 
the  thne.^ 

Throwing  this  light  upon  the  constitutional  provisions, 
the  conferring  on  this  court  of  original  jurisdiction  over 
controversies  between  States,  the  taking  away  oi  all 
authority  as  to  war  and  armies  from  the  States  and  grants 
ing  it  to  Congress,  the  prohibiting  the  States  also  from 
making  agreements  or  compacts  with  each  other  without 
the  consent  of  Congress,  at  once  makes  clear  how  com- 
pletely the  past  infirmities  of  power  were  in  mind  and  were 
provided  against.  This  result  stands  out  in  the  boldest 
possible  relief  when  it  is  borne  in  mind  that,  not  a  want 
of  authority  in  Congress  to  decide  controversies  between 
States,  but  the  absence  of  power  in  Congress  to  enforce 
as  against  the  governments  of  the  States  its  decisions  on 
such  subjects,  was  the  evil  that  cried  aloud  for  ciue,  since 
it  must  be  patent  that  the  provisionis  written  into  the  Con* 
stitution,  the  power  which  was  conferred  upon  Congress 
and  the  judicial  power  as  to  States  created,  joined  with 
the  prohibitioi^  placed  upon  the  States^  all  combined  to 
unite  the  authority  to  decide  with  the  power  to  enforce — a 
unison  ^iliich  could  only  have  arisen  from  contemplating 
the  dangers  of  the  past  and  the  imalterable  purpose  to 
prevent  their^recurrence  in  the  future.  And,  while  it  may 
not  materially  add  to  the  demonstration  of  the  result 
stated,  it  may  serve  a  useful  piupose  to  direct  attention 
to  the  probable  operation  of  tradition  upon  the  mind  of 
the  framers,  shown  by  the  fact  that,  hartnonizing  with  the 
practice  which  prevailed  during  the  colonial  period  in  the 

^Fiske,  The  Critical  Period  of  American  History,  pp.  147  et  9eq.; 
McMaster,  History  of  the  Ptople  of  the  United  States,  vol.  I,  pp.  210 
d  Beq,;  Mjner,  Histoiy  of  Wyoming. 

See  abo  Stoxy  on  the  Constitution  (5th  ed.),  §$  1679,  1.68D;  131 
U.  S.,  Appendix  L.      . 
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Privy  Council,  the  original  jurisdiction  as  conferred  by 
the  Constitution  on  this  court  embraced  not  only  con- 
troversies between  States  but  between  private  individuals 
and  a  State — a  power  which,  foUowing  its  recognition  in 
Ckiaholm  v.  Georgia,  2  Dall.  419,  was  withdrawn  by  the 
adoption  of  the  Eleventh  Amendment.  The  fact  that  in 
the  Convention,  so  far  as  the  published  debates  disclose, 
the  provisions  which  we  are  considering  were  adopted  with- 
out debate,  it  may  be  inferred,  resulted  from  the  necescaty 
of  their  enactment,  as  shown  by  the  experience  of  the 
colonies  and  by  the  spectre  of  turmoil,  if  not  war,  which, 
as  we  have  seen,  had  so  recently  arisen  from  the  di»* 
putes  between  the  States,  a  danger  against  the  recurrence 
of  which  there  was  a  common  purposeefficiently  to  provide. 
And  it  may  well  be  that  a  like  mental  condition  accounts 
for  the  limited  expressions  concerning  the  provisions  in 
question  in  the  proceedings  for  the  ratification  of  the  Con- 
stitution which  followed,  although  there  are  not  wanting 
one  or  two  instances  where  they  were  referred  to  which 
when  rightly  interpreted  make  manifest  the  purposes 
which  we  have  stated.^ 

The  State,  then,  as  a  governmental  entity,  having  been 
subjected  by  the  Constitution  to  the  judicial  power  undw 
the  conditions  stated,  and  the  duty  to  enforce  the  judg- 
ment by  resort  to  appropriate  remedies  being  certam,  ev^i 
althou^  their  exertion  may  operate  upon  the  govern- 
mental powers  of  the  State,  we  ate  brought  to  oonmdw 
the  second  question,  which  is: 

2.  What  are  the  appropriate  remedies  for  weh  ei^force-^ 
mentf 

Back  of  the  consideration  of  what  remedies  are  ap* 
propriate,  whether  looked  at  from  the  point  of  view  of  the 
exertion  of  equitable  power  or  the  application  of  legal 
remedied  extraordinary  in  character  (mandamus,  etc.,)  lies 

>  Vol.  2,  EUiot'8  Debates,  pp.  4S2,  490,  527;  Vol.  3,  pp.  571,  573; 
The  Federalist,  No.  ^1. 
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the  question  what  ordmary  remedies  are  available,  and 
that  subject  must  necessarily  be  disposed  of.  As  the 
powers  to  render  the  judgment  and  to  enforce  it  arise  from 
the  grant  in  the  G>nstitution  on  that  subject,  looked  at 
from  a  generic  pomt  of  view,  both  are  fedeitd  powers  and, 
comprehensively  considered,  are  sustained  by  every 
authority  of  the  federal  government,  judicial,  legislative 
or  executive,  which  may  be  appropriately  exercised.  And, 
confining  ourselves  to  a  determhiation  of  what  is  appro- 
priate in  view  of  the  particular  judgment  in  Uiis  cause, 
two  questions  naturally  present  themselves:  (a)  the 
power  of  Congress  to  legislate  to  secure  the  enforcement 
of  the  contract  between  the  States;  and  (b)  the  appro- 
priate remedies  which  may  by  the  judicial  power  be  ex- 
erted to  enforce  the  judgment.  We  again  consider  them 
separately. 

(a)  The  power  of  Congress  to  legislate  for  (he  enforcement 
of  ihe  obligatian  of  West  Virginia. 

The  vesting  in  Congress  of  complete  power  to  control 
agreements  between  States,  that  is,  to  authorize  them 
when  deem^  advisable  and  to  refuse  to  sanction  them 
when  disapproved,  clearly  rested  upon  the  conception 
that  Congress,  as  the  repository  not  only  of  legislative 
power  but  of  primary  authority  to  maintain  armies  and 
declare  war,  speaking  for  all  the  States  and  for  their  pro* 
tection,  was  concerned  with  such  agreements,  and  there^ 
fore  was  virtually  endowed  with  the  ultimate  power  of 
final  agreement  which  was  withdrawn  from  state  authority 
and  brought  within  the  federal  power.  It  follows  as  a 
necessary  implication  that  the  power  of  Congress  to  re- 
fuse or  to  assent  to  a  contract  between  States  carried  with 
it  the  right,  if  the  contract  was  assented  to  and  hence  be- 
came operative  by  the  will  of  Congress,  to  see  to  its  en- 
forcement. This  must  be  the  case  imless  it  can  be  said 
tliat  the  duty  of  exacting  the  carrying  out  of  a  contract 
is  not,  within  the  principle  of  McCvUoch  v.  Maryland, 
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4  Wheat.  316,  relevant  to  the  power  to  detenxune  whether 
the  contract  should  be  made.  But  the  one  is  so  relevant 
to  the  other  as  to  leave  no  room  for  dispute  to  the  con* 
trary.     . 

Having  thus  the  power  to  provide  for  the  execution  of 
the  contract,  it  must  follow  that  the  power  is  plenaiy 
and  complete,  limited  of  course,  as  we  have  just  said,  by 
the  general  rule  that  the  acts  done  for  its  exertion  must 
I^  relevant  and  appropriate  to  the  power.  This  being 
true,  it  further  follows,  as  we  have  already  seen,  that,  by 
the  very  fact  that  the  national  power  is  paramoimt  in  the 
area  over  which  it  extends,  the  lawful  exertion  of  its  au- 
.thority  by  Congress  to  compel  compliance  with  the  obli- 
gation resulting  from  the  contract  between  the  two 
States  which  it  approved  is  not  circimuscribed  by  the 
powers  reserved  to  the  States.  Indeed,  the  argument  that 
the  recognition  of  such  a  power  in  Congress  is  subversive 
of  our  constitutional  institutions  from  its  mere  statement 
proves  to  the  contrary,  since  at  last  it  comes  to  insisting 
that  any  one  State  may,  by  violating  its  obligations  under 
the  Constitution,  take  away  the  rights  of  another  and 
thus  destroy  constitutional  government.  Obviously,  if 
it  be  conceded  that  no  power  obtains  to  enforce  as  against 
a  State  its  duty  under  the  Constitution  in  one  respect  and 
to  prevent  it  from  doing  wrong  to  another  State,  it  would 
follow  that  the  same  principle  would  have  to  be  applied 
to  wrongs  done  by  other  States,  and  thus  the  government 
under  the  Constitution  would  be  not  an  indissoluble 
union  of  indestructible  States  but  a  government  composed 
of  States  each  having  the  potency  with  impunity  to  wrong 
or  degrade  another — a  result  which  would  inevitably 
lead  to  a  destruction  of  the  union  between  them.  Besides, 
it  must  be  apparent  that  to  treat  the  power  of  Congress 
to  legislate  to  secure  the  performance  by  aState  of  its  duty 
under  the  Constitution,  that  is,  its  continued  respect  for 
and  obedience  to.  that  instrument,  as  coercion,  comes  back 
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at  last  to  the  theoiy  that  any  one  State  may  throw  off  and 
disr^ard  without  sanction  its  obligation  and  subjection, 
to  the  Constitutibn.  A  conclusion  which  brings  at  once 
to  the  mind  the  thought  that  to  maintain  the  proposition 
now  urged  by  West  Virginia  would  compel  a  disregard 
of  the  veiy  principles  which  led  to  the  carving  out  of  tha;t 
State  from  the  territory  of  Virginia;  in  other  words,  to 
disregard  and  overthrow  the  doctrines  irrevocably  set- 
tled by  the  great  controversy  of  the  Civil  War,  which  in . 
their  ultimate  aspect  find  their  consecration  in  the  amend- 
ments to  the  Constitution  which  followed. 

Nor  is  there  any  force  in  the  suggestion  that  the  exist- 
ence of  the  power  in  Congress  to  legislate  for  the.enforce- 
m^t  of  a  contract  made  by  a  State  under  the  circum- 
stances here  under  consideration  is  incompatible  with  the 
grant  of  original  jurisdiction  to  this  comt  to  entertain 
a  suit  between  the  States  on  the  same  subject.  The  two 
grants  in  no  way  conflict,  but  codperate  and  codrdinate 
to  a  common  end,  that  is,  the  obedijonce  of  a  State  to  the 
Constitution,  by  performing  the  duty  which  that  in- 
strument exacts.  And  this  is  unaffected  by  the  fact  that 
the  power  of  Congress  to  exert  its  legislative  authority, 
as  we  have  just  stated  it,  also  extends  to  the  (creation  of 
new  remedies  in  addition  to  those  provided  for  by  §  14 
of  the  Judiciaiy  Actof  1789  (1  Stat.  81,  c.  20,  now  §  262, 
Judicial  Code)  to  meet  the  exigency  occasioned  by  the 
judicial  duty  of  enforcing  a  judgment  against  a  State 
under  the  circxmistances  as  here  disclosed.  We  say  this 
because  we  think  it  is  apparent  that  to  provide  by  legis- 
lative action  additional  process  relevant  to  the  enforcement 
of  judicial  authority  is  the  exertion  of  a  legislative  and 
not  the  exercise  of  a  judicial  power. 

This  leaves  only  the  second  aspect  of  the  question  now 
under  consideration. 

(b)  The  appropriate  remedies  under  existing  legisUUian. 

The  reij^y  sought,  as  we  have  at  the  outset  ^een,  is 

Digitized  by  VjOOQIC 


604  OCTOBER  TERM,  1917. 

Opinion  of  the  Ck>urt.  246  U.  S. 

an  order  in  the  nature  of  mandamus  commanding  the 
levy  by  the  legislature  of  West  Virginia  of  a  tax  to  pay 
the  judgment.  In  so  far  as  the  duty  to  award  that  remedy 
is  disputed  merely  because  authority  to  enforce  a  judg- 
ment against  a  State  may  not  affect  state  power,  the 
contention  is  adversely  disposed  of  by  what  we  have 
said.  But  this  does  not  dispose  of  all  the  contentions 
between  the  parties  on  the  subject,  since,  on  the  one  haiid, 
it  is  insisted  that  the  existence  of  a  discretion  in  the  legis- 
lature of  West  Virginia  as  to  taxation  precludes  the  i>os8i- 
bility  of  issuing  the  order,  and  on  the  other  hand  it  is 
contended  that  the  duty  to  give  effect  to  the  judgment 
against  the  State,  operating  upon  all  state  powers,  ex- 
cludes the  legislative  discretion  asserted  and  gives  the 
resulting  right  to  compel.  But  we  are  of  opinion  thai  we 
should  not  now  dispose  of  such  question  and  should 
also  now  leave  imdetermined  the  f  luliher  question,  which, 
as  the  result  of  the  inherent  duty  resting  on  us  to  give 
effect. to  the  judicial  power  exercised,  we  have  been  led 
to  consider  on  oiur  own  motion,  that  is,  ijiielJier  there  is 
power  to  direct  the  levy  of  a  tax  adequate  to  pay  the 
judgment  and  provide  for  its  enforcement  irrespective 
of  state  agencies.  We  say  this  because,  impelled  now 
by  the  consideration  of  the  character  of  the  parties 
which  has  controlled  us  during  the  whole  course  of  the 
litigation,  the  right  judicially  to  enforce  by  appropriate 
proceedings  as  against  a  State  and  its  governmental 
agencies  having  been  determined,  and  the  constitutional 
power  of  Congress  to  legislate  in  a  two-fold  way  having 
been  also  pointed  out,  we  are  fain  to  believe  that,  if 
we  refrain  now  from  passing  upon  the  questions  stated, 
we  may  be  spared  in  the  future  the  necessity  of  exert- 
ing compulsory  power  against  one  of  the  States  of 
the  Union  to  compel  it  to  discharge  a  plain  duty  resting 
upon  it  uiider  the  Constitution.  Indeed,  irrespective  of 
these  considerations,  upon  the  assumption  that  both  the  re- 
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quirements  of  duty  and  the  suggestions  of  self-interest 
may  fail  to  bring  about  the  result  stated,  we  are  never- 
thdess  of  the  opinion  that  we  should  not  now  finally  dis- 
pose of  the  case,  but  because  of  the  character  of  the  parties 
and  the  nature  of  the  controversy — a  contract  approved 
by  Congress  and  subject  to  be  by  it  enforced — ^we  should 
reserve  f luHier  action  in  order  that  full  opportunity  may 
be  afforded  to  Congress  to  exercise  the  power  which  it 
undoubtedly  possesses. 

Giving  .effect  to  this  view,  accepting  the  things  whidi 
are  irrevocably  foreclosed — ^briefly  stated,  the  judgment 
against  the  State  operating  upon  it  in  all  its  govern- 
mental powers  and  the  duty  to  enforce  it  viewed  in  that  as- 
pect— ,  our  conclusion  is  that  the  case  should  be  restored 
to  the  docket  for  further  argument  at  the  next  term  after 
the  February  recess.  Such  argument  will  embrace  the 
three  questions  left  open:  1.  The  right  under  the  con- 
ditions previously  stated  to  award  the  mandamus  prayed 
for;  2.  If  not,  the  power  and  duty  to  direct  the  levy  of 
a  tax  as  stated;  3.  If  means  for  doing  so  be  found  to  exist, 
the  right,  if  necessary,  to  apply  such  other  and  appro- 
priate equitable  remedy,  by  dealing  with  the  funds  or 
taxable  property  of  West  Virginia  or  the  rights  of  that 
State,  as  may  secure  an  execution  of  the  judgment.  In 
saying  this,  however,  to  the  end  that,  if,  on  such  future 
hearings  provided  f 6r,  the  conclusion  should  be  that  any 
of  the  processes  stated  are  susceptible  of  being  lawfully 
applied  (repeating  th^  we  do  not  now  decide  ^uch 
questions),  occasion  for  a  further  delay  may  not  exist, 
we  reserve  the  right,  if  deemed  advisable,  at  a  day  here- 
after before  the  end  of  the  term  or  at  the  next  term  before 
the  period  fixed  for  the  hearing,  to  appoint  a  master  for 
the  purpose  of  examining  and  reporting  concemiAg  the 
amount  and  method  of  taxation  essential  to  be  put  into 
effect,  whether  by  way  of  order  to  the  state  legisla- 
ture or  direct  action,  to  secure  the  full  execution  of  the 
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judgment,  as  well  as  ooncerning  the  means  otherwise 
existing  in  the  State  of  West  Virginia,  if  any,  whidi,  by 
the  exercise  of  the  equitable  powers  in  the  discharge  ol 
the  duty  to  ^toforce  payment,  may  be  available  for  that 
purpose. 

And  it  18  90  crdered. 


WAITE  ET  AL.,  AS  GENERAL  APPRAISERS,  DES- 
IGNATED BY  THE  SECRETARY  OF  THE  TREAS- 
URY AS  THE  BOARD  OF  TEA  APPEALS,  v.  MACY 
ET  AL.,  DOING, BUSINESS  AS  COPARTNERS 
UNDER  THE  NAME  OF  CARTER,  MACY  & 
COMPANY- 
APPEAL  FROM  TBZ  CIBCTnT  COURT  OF  APPEALS  FOR  THB 
SECOND  CIRCXTIT. 

No.  2S6.    AigiMd  Much  28»  1918.— Decoded  April  23,  1918. 

A  tranagreasion  of  its  irtatutoiy  power  by  an  administiative  board  is 
suHect  to  judicial  restraint,  althouf^  guised  as  a  discretionary  deci- 
sion within  its  jurisdiction. 

In  testing  the  right  of  injunction  against  administrative  offices,  the 
presumption  that  they  will  follow  the  law,  thou|^  set  up  in  their 
answer,  cannot  be  indulged  where  an  intention  to  obey  an  iU^fal 
reguktion  of  their  superior  is  not  directly  disclaimed  t^  them  and 
is  admitted  by  their  counsel. 

The  onlx  grounds  recognised  by  the  Act  of  March  2, 1897,  c.  358,  29 
Stat.  604,  as  amended,  c.  170,  35  Stat.  163,  for  excludii^  tea  from 
import,  are  inferiority  to  the  standard  in  purity,  quality  and  fitness 
for  coniBumption;  and,  where  the  tea^iffered  is  otherwise  superior  to 
the  standard  in  value  and  purity,  the  fact  that  it  contains  a  minute 
and  imiocuous  quantity  of  coloring  matter  not  found  in  the  sample 
will  not  justify  shutting  it  out,  notwit|^tanding  a  regulation  of 'the 
Secretary  of  the  Treasury,  purporting  to  be  l)ased  on  the  statute, 
'  declares  the  presence  of  any  coloring  matter  an  absolute  ground  for 
exdusidn. 
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In  the  absence  of  other  adequate  remedy  for  the  importer,  the  Tea 
Board  constituted  under  the  Act  of  1897,  supra,  may.be  enjoined 
from  excluding  tea  upon  a  test  prescribed  by  the  Secretaiy  of  the 
Treasury  but  not  sanctioned  by  the  statute. 

224  Fed.  Rep.  359,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Aaaiatant  Attorney  General  Warren  for  appellants* 

Mr.  Joseph  H.  Choate,  Jr.,  for  appellees. 

Mb.  JxrsncB  Holmes  delivered  the  opinion  of  the  court. 

This  is  a  bill  brought  by  importers  of  tea  to  prevent  the 
appellants,  a  board  of  general  appraisers  known  as  the 
Tea  Board,  from  applying  to  tea  imported  by  the  plain- 
tiffs t^ts  which,  it  is  alleged,  are  illegal  and  if  applied 
will  lead  to  the  exclusion  of  the  tea.  The  bill  was  dis* 
missed  by  the  District  Ck)urt,  215' Fed.  Rep.  456,  but  the 
decree  was  reversed  and  an  injunction  ordered  by  the 
Circuit  Court  of  Appeals,  224  Fed.  Rep.  359.  140  C.  C. 
^46. 

The  case  is  within  a  narrow  compass.  The  Act  of 
March  2,  1897,  c.  358,  29  Stat.  604,  amended  by  the  Act 
of  May  16,  1908,  c.  170,  35  Stat.  163,  provides  for  the 
eistablishment  of  standards  ''of  purity,  quality,  and  fitness 
for  consumption,  of  all  kinds  of  tea  imported/'  &c.,  §  3,  and 
makes  it ''unlawful  .  •  .  to  import  any  merchandise 
as  tea  which  is  inferior  in  purity,  quality,  and  fitness 
for  consumption  to  the  standards'' refeiied  to.  §1.  When 
tiie  tea  is  entered  at  the  custom  house  it  is  compared  with 
the  standards  by  an  examiner  and  if  found  equal  to  them 
in  the  above  .particulars  it  may  be  released  by  the  custom 
house;  if  found  inferior  it  is  to  be  retained.  §5.  But 
either  ade  may  protest  and  have  the  matter  ref^red  to 
a  board  of  three  general  appraisers  such  as  the  appel- 
lants are.   If  upon  a  final  re&camination  by  theboard  "the 
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tea  shaU  be  found  inferior  in  purity,  quality,  uidfitiieaB  for 
consumption  to  the  said  standards"  the  tea  must  be  re- 
moved from  the  country  within  six  months.  §6.  The  tea 
is  to  be  tested  in  the  particulars  mentioned  ''according  to 
thetisagesand  customs  of  the  tea  trade,  including  the  test- 
ing of  an  infusion  of  the  same  in  boiling  water,  and,  if  nee- 
essaiy,  chismical  analysis."  §  7.  The  Secretaiy  of  the 
Treasury  is  given  power  to  enforce  the  provisions  of  the 
act  by  appropriate  regulations.  §10.  A  r^sulation  has 
adopted  a  test  for  the  discovery  of  artificial  coloring  mat- 
ter which  in  brief  consiste  in  rubbing  tea  leaves  reduced 
to  dust,  upon  semi-glazed  paper  with  a  spatula  and  examin- 
ing the  smear  with  a  lens.  If  particles  of  coloring  matter 
are  found  a  test  sheet  is  submitted  to  chemical  analysis 
for  identification  of  the  coloring  matter  and  as  soon  as  it  is 
identified  the  tea  is  to  be  rejected.  It  was  said  below  to 
be  imdisputed  that  if  the  tea  in  question  contains  any  col- 
oring matter,  wjiether  present  throuj^  design  or  accident, 
the  appeDahto  pursuing  the  regulation  will  keep  it  out. 
The  standard  samples  of  this  tea  contain  no  coloring 
matter  but  contain  a  far  greater  amount  of  other  foreign 
substances  than  does  this.  This  tea  is  worth  nearly  four 
times  as  much  a  pound  as  the  standard  and  the  sole  cause 
for  rejecting  it  is  the  presence  of  from  nine  to  nineteen 
parts  of  Prussian  blue  in  a  million  of  elements  otherwise 
not  objected  to.  It  is  not  contended  that  the  Fiiissian 
blue  is  deleterious.  These  facte  are  found  by  both  Courte 
below.  Upon  them  the  plaintiffs  (the  appellees)  say  that 
the  Government  is  attempting  taapply  criteria  not  allowed 
by  the  law.  The  Government  says  that  the  bill  is  an 
attempt  to  control  a  board  in  the  i)erformance  of  ite 
statutory  duty  and  to  substitute  the  judgment  of  a  court 
for  that  of  the  board. 

No  doubt  it  is  true  that  this  Court  cannot  dii^laoe  the 
judgment  of  the  board  in  any  matter  within  ite  juris- 
diction, but  it  is  equally  true  that  the  board  cannot  en- 
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large  the  powers  given  to  it  by  statute  and  cover  a  usurpar 
tion  by  calling  it  a  decision  on  purity,  quality  or  fitness 
for  consumption.  MorriU  v.  Jones,  106  U.  S.  466. 
United  States  v.  United  Verde  Copper  Co.,  196  U.  S.  207, 
216.  United  States  v.  George,  228  U.  S.  14,  21.  Again,  it 
is  true  that  Courts  will  not  issue  injimctions  against 
administrative  officers  on  the  mere  apprediension  that  they 
will  not  do  their  duty  or  will  not  follow  the  law.  First 
National  Bank  of  Albuquerque  v.  AUrigkt,  208  U.  S.  548. 
But  in  this  case  the  &ui)erior  of  the  appellants  had  pro- 
mulgated a  rule  for  them  to  follow  which  is  alleged  to  be 
beyond  the  power  of  the  Secretary  to  make.  It  is  said 
that  the  appellants  are  independent  of  the  Secretary  and 
that  it  is  to  be  presimied  that  they  will  decide  according 
to  law,  as  th^  say  in  their  answer.  But  if  the  avoidance 
of  a  direct  statement  as  to  their  intent  did  not  of  itself 
warrant  a  presumption  that  they  would  obey  orders,  the 
admissions  of  their  counsel  were  enough  to  make  their  in-, 
tent  to  do  so  plain. 

We  are  brought  then  to  the  merits,  and  we  are  of  opinion 
that  the  rule  cannot  be  sustained,  notwithstanding  that 
since  a  former  board  refused  to  follow  it  as  it  then  stood, 
there  has  been  added  clauses  intended  to  save  it  as  a 
chemical  analysis.  The  regulation  makes  the  presence  of 
any  coloring  matter  an  absolute  ground  for  exclusion. 
But  the  only  grounds  recognized  by  the  statute  are  in- 
feriority to  the  standard  in  purity,  quality  and  fitness  for 
consumption,  words  repeated  over  and  over  again  in  the 
act.  It  cannot  be  made  a  rule  of  law  that  any  tea  that  has 
an  infinitesimal  amount  of  innocuous  coloring  matter  is 
inferior  in  those  respects  to  a  standard  that  has  a  much 
greater  amount  of  other  impurities  and  is  worth  oioly  a 
quarter  as  much.  AH  extraneous  'substances  are  im- 
pmities,  and  the  presence  of  any  may  be  detected  in  any 
way  found  efficient.  But  one  such  substance  cannot  be 
picked  out  and  accorded  supremacy  in  evil  by  an  absolute 
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rule  irrefipective  of  any  harm  that  it  may  do.  We  go  one 
step  further  and  add  that  in  view  of  the  facts  as  to  the 
standard  and  this  tea^  the  presence  of  the  Prusdan  blue 
affords  no  adequate  ground  for  keeping  the  tea  out. 

The  Secretary  and  the  board  must  keep  within  the 
statute,  MerriU  y.  Welsh,  104  U.  S.  694,  which  goes  to 
their  jurisdiction,  see  Intervale  Commerce  Cotnmunan  v. 
Norihem  Pacific  Ry.  Co.,  216  U.  S.  538,  544,  and  we  see 
np  reason  why  the  restriction  should  not  be  enforced  l>y 
injunction,  as  it  was,  for  instance,  in  Bacon  v.  Rutland 
R.  R.  Co.,  232  U.  S.  134.  Philadelphia  Co.  v.  Stimson,  223 
U.  S.  605,  620.  Sante  Fe  Pacific  R.  R.  Co.  v.  Lane,  244 
U.  S.  492.  We  are  satisfied  that  no  other  remedy,  if  there 
is  any  other,  wiU  seeing  the  plaintiiffs'  rights. 

Decree  affirmed^ 


SAALFIELD,  ADMINISTRATOR  OF  BROWN,  SUR- 
VIVING CLAIMANT,  ETC.,  t^.  UNITED  STATES. 

APPEAL  FROM  THE  COURT  OF  CLAIliB. 
No.  101.    Argued  March  27, 1918.— Dedded  April  22,  1918. 

Where  a  contract  for  the  manufacture  ct  gune-for  the  United  Statee 
provided  for  a  preliminary  tiist  subject  to  the  deciaon  of  the  Chief  of 
Ordnance  and  the'  Secretary  of  War,  thoae  officials  were  to  decide, 
not  arbitrarily,  but  candidly  and  reasonably,  whether  the  test  had 
been  satisfied. 

The  findings  of  fact  justify  the  conclusion  that  the  test  gun  did  not 
meet  the  contract  requirements;  the  report  of  the  Qiief  of  Ordnance 
viewed  as  a  whole  in  the  light  of  the  circumstances  is  consistent 
with  this  conclusion;  there  is  no  ground  for  the  charge  that  the  Chief 
of  Ordnance  and  the  Secretary  of  War,  in  annulling  the  contract, 
acted  in  bad  fdth  or  under  gross  mistake,  or  for  holding  that  the 
Qovemment  by  delays  injurious  to  the  contractors  wiuved  the  right 
to  annul. 

51  Ct.  Cbns.  22,  affirmed. 
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Thb  case  m  atoted  in  the  opiiuon. 

Mr.QtoTfieA.Kwg  and  Mr.OeargeH.  Lamar  for  appel- 
lant. 

Mr.AmstcmtAtUmuyChnerdTham^^ 

liftB.  JuBHCS  Clabks  delivered  the  <q[>u^ 

This  is  an  appeal  to  review  a  judgment  l^  the  Court  of 
Claims  in  favor  of  the  Gov^rmnoit,  on  a  olaim  for  dam- 
ages growing  out  of  a  written  Qontraet  (htted  May  18, 
1808,  for  the  manufacture  of  50  wire-wound  ra|ud  fire 
guns,  25  of  5-inch  caliber  and  25  of  &-inch  calibv .  No 
guns  having  been  delivered  under  the  oontract  it  was  an- 
nulled l^  the  Chief  of  Ordnance,  with  the  approval  of  the 
Secretaiy  of  War,  in  an  order,  notice  of  which  was  given  to 
the  claimants  on  January  17,  1901.  The  appellant  » the 
adminislmtor  of  the  survivor  of  one  of  two  claimants 
to  whom  we  diall  refer  in  this  opinion  as  ''the  daimants/' 

The  essential  parts  of  the  contract  to  be  consideted 
are  as  follows: 

''The  muzzle  velocity  shall  not  be  less  than  2,600  f.  s., 
with  a  good  smokeless  powder  that  shall  not  give  a  pres- 
sure  of  over  40,000  poimds  per  square  inch,  using  a  pn>- 
jectile  of  55  pbunds  wdght  tor  the  5-inch  gun  and  100 
pounds  weight  for  the  6-inch  gun.  ...  Hie  system 
of  rapid-fire  breech  mechanism  employed  will  be  either 
the  Brown  or  Dashiell,  and  must  meet  with  the  approval 
of  the  Ordnance  Department.  .  .  .  It  must  permit  of 
being  eaaly  and  conveniently  operg^^^^  and'pennit  the 
sai&e'man  to  traverse,  elevate,  si^b^P||Kl  fit%«^wi1lkout 
moving  the  eye  from  the  sight.  .  •  .  The  first  gun 
manufactured  will  be  fired  with  full  service  charges  of 
powder,  such  as  that  used  in  testing  other  rapid-fire  guns 
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of  similar  caliber^  and  with  not  more  than  the  r^ular 
service  pressures  for  endiirance,  and  the  gmi  must  be  fired 
for  endurance  300  rounds  or  less  as  rapidly  as  practicable 
at  the  proving  groimds  of  the  manufacturers,  commencing 
as  soon  as  the  gun  is  completed  and  continue  firing  as  the 
Department  may  require,  5  rotmds  to  be  fired  with  pres- 
sures of  about  45,000  pounds,  and  shall  not  exceed  50,000 
pounds,  these  to  be  included  in  but  at  close  of  the  test, 
and  the  acceptance  "^of  the  remainder  of  the  same  caliber 
will  depend  upon  the  type  gun  passing  its  test  satis- 
factorily.   .    •    . 

''Botii  gun  and  carriage  must  endure  these  tests  in  all 
respects  satisfactorily,  both  as  to  the  strength  of  material 
and  facility  of  operation.    ... 

"It  is  stipulated  and  agreed  that  the  party  of  the  first 
part  shall  deliver  for  test  the  first  complete  gun  with  mount, 
etc.,  within  three  months  from  the  date  of  execution  of 
this  contract.    ... 

''If  any  doubts  or  diisputes  arise  as  to  the  meaning  of 
anything  in  this  or  any  of  the  papers  herexmto  attached 
and  forming  this  contract,  the  matter  shall  be  at  once  re* 
fecred  to  the  Chief  of  Ordnance,  U.  S.  Anny,  for  deter- 
mination. If,  however,  the  party  of  the  first  part  shall  feel 
aggrieved  at  any  decision  of  the  Chief  of  Ordnance,  it 
shall  have  the  rig^t  to  submit  the  same  to  the  Secre- 
tary  of  War,  and  his  decision  shall  be  final.'' 

''5th.  If  any  default  shall  be  made  by  the  parties  of  the 
firat  part  in  delivering  all  or  any  of  the  guns,  etc.,  men- 
tioned in  this  contract,  of  the  quaUty  and  at  the  times  and 
pboes  herein  q)ecified,  then,  in  that  case,  the  said  party 
of  the  second  part  may  supply  the  deficiency  by  purchase 
in  open  market  or  otherwise  (the  articles  so  procm^  to 
be  of  the  kind  herein  specified  as  near  as  practicable),  and 
the  said  parties  of  the  first  part  shall  be  charged  with  the 
expense  resulting  from  such  failure.  Nothing  contained 
in  this  stipulation  shall  be  construed  to  prevent  the  Chief 
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of  Ordnance,  at  his  option,  upon  the  happening  of  any 
such  default,  from  declaring  this  contract  to  be  thereafter 
null  and  void,  without  aflfecting  the  right  of  the  United 
States  to  recover  for  defaults  which  may  have  occurred. " 

It  is  apparent  from  these  excerpts  that  the  contract 
contemplates  the  making  and  testing  of  a  "type  gun"  of 
each  caliber;  that  the  acceptance  of  additional  guns  was 
dependent  on  this  one  "passing  its  test  satisfactorily,' ' 
and  that  the  Chief  of  Ordnance  and  his  superior  officer, 
the  Secretary  of  War,  were  to  decide,  not  arbitrarily,  but 
candidly  and  reasonably,  whether  the  gun  had  satisfied 
the  required  test.  Ripley  v.  United  States,  223  U.  S.  695, 
701-2. 

The  5-inch  t^st  gun  was  to  have  been  completed  within 
three  months  from  the  date  of  the  contract,  but  there  were 
delays,  assented  to  by  the  Government,  such  that  it  was 
not  completed  for  ten  months,  so  that  the  first  test  began 
on  March  8th  of  the  following  year  (1899). 

The  finding  by  the  Court  of  Claims  as  to  what  occurred 
during  this  firing  teat,  to  which  the  t3rpe  gun  of  &-inch 
caliber  was  subjected,  is  as  follows: 

"The  test  firing  began  with  a  pressure  of  18,000  pounds 
per  square  inch,  which  was  raised  on  the  second  round  to 
21,050  pounds,  and  on  the  third  round  to  32,800  pounds, 
with  a  muzzle  velocity  of  2,705  feet  per  second,  and  on  the 
fourth  round  to  35,750  pounds  pressure,  with  a  muzzle 
velocity  of  2,821  feet  per  second,  on  which  round  the  car- 
riage  was  injuredy  it  nqt  being  strong  enou|^  to  stand 
such  high  muzzle  velocities. 

''The  claimants  then  protested  against  the  increases 
made  in  the  powder  charge  and  insisted  that  any  charge 
that  was  suflScient  to  produce  a  muzzle  velocity  of  2,600 
feet  per  second  was  all  that  was  required  by  the  con- 
tract, except  for  the  five  high-pressure  rounds  required  at 
the  close  of  the  test.  This  question  was  suhmitt^  to  the 
Chief  of  Ordnance  before  firing  was  continued  and  by  him 
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dedded  in  favor  of  the  claimante.  Tlieoreafter  the  powder 
charge  was  so  adapted  as  to  give  this  musde  velocity  of 
2,600  feet  per  second  as  a  general  rule,  except  in  the  said 
five  high-pressure  rounds  at  the  close  of  the  test,  which 
were  fired  with  pressures  of  between  45,000  and  50,000 
pounds  per  square  inch.  On  one  of  these  highnpressure 
rounds,  the  S99rd  raundf  the  breech^  hushing  and  jacket  cf 
the  gun  were  crocked  and  the  breech  could  not  he  opened  hy 
hand. 

^'These  breaks  w^;e  repaired,  but  the  mechanism  re- 
paired  did  not  operate  satirfactorily  thereafter. 

''During  the  course  of  the  test  the  gun  was  sta^gauged 
l^  the  Government  inspector  about  every  50  rounds, 
and  these  gaugjmgs,  at  different  times  throughout  the 
test  and  at  different  points  in  the  bore,  indicated  varying 
and  sktfHng  changes,  both  increases  and  decreases,  in  the 
diameters  of  different  cross^sectiona  of  the  bore,  the  gaug- 
ing at  several  times  and  places  indicating  a  reduction  of  the 
normal  diameter  of  5  inches  down  to  4.99  inches;  and  as 
a  precaution  against  the  danger  of  rupture  or  exploBixm  of 
the  gun  by  a  reduction  of  the  bore  suffipient  to  cause  the 
.  projectile  to  stick  in  the  bore  when  the  gun  was  fired  an 
iron  plug  of  the  diameter  of  the  projectile  was  passed 
through  the  bore  about  every  10  or  12  rounds,  on  one  rf 
which  occasions,  about  the  lOCHh  round,  it  HudQ  in  the  bore 
so  tight  at  one  point  as  to  require  the  efforts  qf  three  men  to 
fores  it  through  with  a  pole. 

''At  all  times,  with  this  exception,  the  jiug  passed 
through  freely. 

''These  reduotioib  and  variations  in  the  diametier  (rf  the 
bore  of  the  gun  were  to  some  extent  due  to  deposits  of  metal 
on  the  widls  of  the  bore  by  abrasiQii  from  the  projectile  in 
its  passage  from  the  gun,  &tt(  iiiiere  princi^H^ 
in  the  cross  section  of  the  bore  from  a  round  fo  an  eUipOoal 
fornix  resulting  from  a  shifting  of  the  segments  eneeloping 
the  liner  tube  by  the  explosion  of  the  charge,  and  also  to  an 
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actual  contraction  of  the  bore  by  the  compression  of  the 
liner  tube  forming  the  walls  of  the  bore  by  the  elastic 
tension  of  ♦he  wire  with  which  the  tube  and  its  enveloping 
segments  were  wound  and  bound  together,  which  tension, 
with  the  further  increase  therein  resulting  from  the  ex- 
plosion of  the  charge  upon  reaction  after  the  explosion, 
exercised  a  compressing  effect  upon  the  liner  tube. 

"In  large  guns  of  ordinary  types  of  construction  there 
is  usuaUy  a  slight,  (umtraction  of  hare  during  the  first  few 
rounds  of  firing,  after  which  the  gun  settles  down  to  a  new 
condition,  and  thereafter  the  changes  of  hore  diameter  in  a 
normal  gun  are  almost  entirely  in  the  way  of  increase  of  diamr 
eier  from  erosion  and  abrasion, 

"While  the  variations  and  reductions  in  the  diameter 
of  the  bore  of  the  type  gun  indicated  by  the  star-gauging 
during  the  firing  test  did  not  quite  reach  a  point  of  actual 
danger  to  the  gun  from  rupture  or  explosion  by  stiokinf;  of 
the  projectile  in  the  bore  in  the  process  of  firing  t^  did 
reach  the  limit  of  safety  in  this  respect,  a,nd  created  a  f f aJton- 
€ii>le  apprehension  of  danger  in  the  minds  of  the  Chief  of 
Ordnance  and  other  officials  of  the  War  Department  connected 
with  the  execution  of  the  contract  for  the  gunSj  and  caused  the 
Chief  of  Ordnance  and  the  Secretary  of  War  to  refuse  to  pass 
and  accept  the  type  gun  unless  it  should  satisfactorily  pass  a 
further  test  of  100  additional  rounds,  as  proposed  and  recom- 
mended by  the  Chief  of  Ordnance  in  his  indorsement  of 
November  3,  1899,  hereinafter  set  forth.  This  apprehen- 
sion was  heightened  by  the  fact  of  the  new  and  com- 
paratively untried  type  of  construction  of  the  gun,  and  by 
its  reversal  of  the  usual  behavior  of  guns  of  the  ordinary 
types  of  construction  in  the  way  of  its  continued  con- 
tractions and  changes  of  bore  in  the  course  of  extended 
use." 

These  findings  of  fact,  which,  under  the  circumstances 
of  this  caA>e,  must  be  accepted  as  final  (173  U.  S.  464,  470; 
239  U.  S.  221),  if  considered  independently  of  the  report 
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of  the  Chief  of  Ordnance,  yet  to  be  discussed,  obviously 
justify  the  conclusion  that  the  test  gun  did  not  meet  the 
contract  requirements. 

The  carriage  of  this  new  and  e^qierimental  type  gun 
failed  on  the  fourth  round  of  firing,  with  a  pressure  well 
within  the  contract  maximum;  the  gun  itself  developed 
such  cracks  in  the  breech  bushing 'and  jacket  that  the 
breech  could  not  be  opened  by  hand  and  did  not  work 
salirfactorily  after  repairs  were  made;  and  it  showed  un- 
usual and  abnormal  changes  in  the  bore  which,  while  not 
resulting  in  an  explosion,  created,  in  the  mind  of  the 
Chief  of  Ordnance,  a  reasonable  apprehension  of  danger 
in  the  use  of  the  gun,  and  in  his  judgment  required  that 
it  be  modified  and  that  it  be  subjected  to  an  additional 
firing  test,  before  it  could  be  accepted  as  having  satis- 
factorily passed  the  test  prescribed  by  the  contract. 

The  report  of  the  Chief  of  Ordnance  to  the  Secretaiy 
of  War  on  the  result  of  this  contract  test  is  dated  No- 
vember 3,  1899,  and  is  as  follows: 

"In  the  opinion  of  this  office,  while  the  type  5-inch 
gun  is  not  deemed  as  satisfactory  a  gun  as  is  desrable 
for  service,  yet  its  test  has  apparendy  met  the  contract  re- 
guirements,  and  if  certain  modifications  in  the  gun  and  its 
carriage  shall  be  made  in  their  further  manufacture  to 
remedy  defects  developed  in  the  test,  and  in  other  re- 
spects be  made  to  meet  more  fully  the  requirements  of 
the  department,  to  which  propositiona  the  company  wUtr 
ingly  agrees^  it  is  recommended  that  the  5-inch  type  gun 
and  its  mount  be  accepted,  suJbject,  however^  to  the  con- 
dition that,  in  view  of  the  moderate  pressure  to  which  this 
gun  has  been  subjected,  the  department  fire  it  lIX)  addi- 
tional rounds,  or  less,  as  it  may  deem  expedient,  with^ 
charges  giving  highdr  pressures  and  assimilating  more 
nearly  the  pressures  that  would  be  experienced  in  aduai 
service,  and  that  in  the  furth^  manufacture  of  the  guns 
they  shall  be  modified,  at  the  expense  of  the  company, 
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so  as  to  remedy  any  further  defects  that  may  be  deyeloi)ed 
in  these  additional  firings.'' 

The  claimants'  contention  is  rested  largely  upon  this 
clause  in  the  above  paragraph,  viz:  ''Yet  its  test  has 
apparently  met  the  contract  requirements."  And  their 
argument  is  that  the  test  which  the  gun  must  meet  was 
prescribed  by  the  contract:  that  the  facts  foxmd,  and 
especially  this  clause,  show  that  it  proved  equal  to  the 
required  test;  that  the  subsequent  annulling  of  the  con- 
tract by  the  Chief  of  Ordnaaice,  with  the  approval  of 
the  Secretary  of  War  ''was  not  made  and  taken  in  good 
faith,  but  under  a  mistake  so  gross  as.  to  justify  an  in- 
ference of  bad  faith;"  and  that,  therefore,  the  claimants 
are  entitled  to  reco;;rer  the  damages  prayed  for. 

If  this  expression,  so  much  relied  upon,  stood  as  the 
unqualified  conclusion  of  the  Chief  of  Ordnance  and  had 
been  approved  by  the  Secretary  of  War,  the  interpreta- 
tion claimed  for  it  might  be  justified,  but  the  .contextual 
setting  of  the  clause  shows  clearly  that  in  the  opinion  of 
the  Chief  of  Ordnance  "defects  (had)  developed  in  the 
test,"  which  could  be  remedied  only  if  Certain  modifications 
were  made  in  the  manufacture  of  botii  the  gun  and  car- 
riage, and  that  his  xmderstanding  when  making  the  re- 
port was  that  the  claimants  concurred  in  this  conclusion 
and  willingly  agreed  to  conform  to  it. 

The  clause  of  the  report  so  enlphasized  is  the  expression 
of  a  soldier,  not  of  a  technical  lawyer,  and  the  paragraph 
of  the  report  in  which  it  is  foimd,  taken  altogether,  con- 
veys to  us  the  conviction  that  the  Chief  of  Ordnance,  while, 
concluding  that  the  gun  was  defective  in  design  and  con- 
struction, nevertheless  believed  that  it  contained  dements 
ol  invention  which,  modified  and  improved,  would  make 
of  it  a  weapon  of  value  to  his  countiy  and  that  he  was 
eager  to  lend  official  assistance  to  its  further  development, 
which  he  believed  the  claimants  were  equally  eager  to 
receive  and  profit  by.    In  the  interpretation  most  favor- 
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able  to  the  claimants  the  report  is  an  acceptance  con- 
ditioned upon  developments  and  improvement  of  the  gun 
which  the  Chief  of  Ordnance  thought  possible,  but  which 
conditions,  as  we  shall  see,  the  claimants,  perhaps  be- 
cause of  less  confidence  in  their  invention,  never  attempted 
to  satisfy. 

On  January  31,  1900,  this  report  of  the  Chief  of  Ord- 
nance was  approved  by  the  Secretary  of  War,  and  a  week 
later  the  decision  and  recommendation  thus  approved 
were  communicated  to  the  claimants. 

But,  instead  of  the  cooperation  which  the  Chief  of 
Ordnance  thought  assured,  the  Government  next  heard 
from  the  claimants  through  lawyers  and  then  throu^ 
a  letter  from  the  claimants  themselves,  asking  the  Secre- 
tary of  War  to  suspend  further  action  until  argument 
could  be  heard,  and  stating  that  'Hhey  had  not  as  yet 
assented  to  any  modification  of  the  gun  and  cairiage." 

The  Secretary  of  War  replied  to  the  lawyers  that  there 
was  no  question  before  him  open  to  argument,  but  what, 
if  any,  reply  was  made  to  the  letter  of  the  claimants  does 
not  appear. 

However,  long  prior  to  this,  on  May  16, 1899,  after  the 
test  firing  had  been  suspended  and  three  months  before 
it  was  coitnpleted,  it  was  suggested  by  the  Government 
to  the  claimants  that  they  should  furnish  ''the  mathemat^ 
ical  computations  and  engineering  considerations  upon 
which  their  claims  of  strength  of  construction  and  other 
qualities  of  their  gun  were  based. ''  No  notice  was  taken 
of  this  suggestion  for  almost  a  year,  and  not  xmtil  after 
claimants  were  officially  notified  of  the  approval  by  the 
Secretaiy  of  War  of  the  report  of  the  Chief  of  Ordnance 
of  November  3,  1899.  TTiereafter,  on  February  I'/th, 
1900,  the  claimants  notified  the  Chief  of  Ordnance  that 
they  had  employed  two  expert  mathematicians  to  work 
out  the  various  problems  connected  with  the  construc- 
tion of  their  gun,  and  suggesting  that  they  would  lik^  to 
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have  an  aimy  "officer  of  pracdoal  ezperieuee  with  ar- 
tilkry"  aasigDed  to  oodperate  with  tlieir  selected  experts 
and  ihat  they  would  compensate  him  for  the  service.  Two 
days  later  the  Govenmient  acceded  to  thus  and  authcnized 
a  major  in  the  army  to  join  in  making  the  computations 
as  suggested  l^  the  chumants. 

The  finding  of  the  Court  of  Claims  does  not  show  that 
anything  further  was  done  until,  on  J&nuaiy  17,  1901, 
afanost  three  years  after  this  three  months'  contract  was 
to  have  been  completed,  when,  after  the  claimants  had 
permitted  almost  a  year  to  pass  without  accepting  the 
suggestion  of  the  Government  that  modifications  should 
be  made  in  the  gun  and  carriage  to  cure  the  defects  which 
the  firing  test  had  disclosed,  the  Chief  of  Ordnance,  with 
the  approval  of  the  Secretary  of  War^  notified  the  claim- 
ants that,  for  failure  to  deliver  an  acceptable  gun,  their 
contract  had  been  declared  quU  and  void.  Against  this 
conclusion  the  claimants  inrotested  and  appealed  to  the 
Seonetaiy  of  War  for  a  revocation  of  the  annulfanent  <»v 
der,  but  after  hearing  the  claimants  and  tb»r  lawyws 
several  times,  the  Secretary  of  War  refused  to  revoke 
this  order. 

A  mcmth  after  the  revocation  order,  the  experts,  em- 
pk^yed  almost  a  year  before  by  the  claimants,  rendered  to 
their  employers  a  report  aa  the  technical  problems  con- 
nected with  the  construction  of  the  gun,  which  the  Gov- 
erument  had  called  for  almost  two  years  before.  This 
report  the  Court  oi  Clabns  finds  was  ''upon  the  whole, 
favorable  to  the  style  of  construction  of  the  gun;  but  de- 
fects of  construction  were  pointed  out  and  remedies 
therefor  suggested  in  the  way  of  modifications  in  the  con- 
struction.'' 

This  discussion  of  the  findings  of  fact  by  the  Court  of 
Claims  leads  us  unhesitatini^  to  the  conclusion  that  the 
daim  that  the  Secretary  of  War  and  the  Chief  of  Ord- 
nance acted  in  bad  faith  or  under  a  gross  mistake  is  wholly 
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imfoxinded  and  gratuitous;  that,  on  the  contraiy,  they 
dealt  candidly,  generously,  even  helpfully,  with  the  claim- 
ants and  that  the  annullment  of  the  contract  under 
the  circumstances  was  abundantly  justified.  The  cause 
of  the  misfortune,  which  the  claimants  undoubtedly 
suffered,  is  not  to  be  found  in  their  treatment  by  the 
officials  of  the  War  Department  but»in  their  own  re- 
fusal, from  whatever  cause,  to  accept  the  encouraging  sug- 
gestion of  the  Chief  of  Ordnance  that  the  Department 
was  willing,  by  generous  dealing  and  codperation,  to  assist 
them  in  cartying  forward  their  experim^ital  gun  to  a 
successful  development; 

The  claims  made  in  argument  that  by  various  delays 
on  its  part  the  Government,  in  some  indefinite  way, 
waived  its  right  to  annul  the  contract,  and  that  this  ri^t 
to  annul  was  suspended  until  report  should  be  made  on 
the  technical  problems  involved,  by  the  experts  selected 
by  the  claimants,  it  is  true  with  the  cooperation  of  the 
Government,  but  almost  a  year  before,  cannot  be  se- 
riously considered.  In  the  ntiatter  of  delays  the  claim- 
ants were  as  much  at  fault  and  more,  than  the  Govern- 
ment, and  the  delay  of  the  technical  report  for  almost  a 
year  was  reasonable  ground  for  assuming  that  no  report 
was  likely  to  be  made,  or  that  if  made  it  would  not  bjd 
favorable  to  the  acceptance  of  the  gun,  which  last,  as  we 
have  seen,  is  shown  by  the  finding  of  facts  by  the  Court 
of  Claims,  to  have  proved  to  be  the  case. 

The  judgment  of  the  Court  of  Claims  must  be 

Affirmed. 
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ZOILO  IBANEZ  DE  ALDECOA  Y  PALET  ET  AL.  v. 
HONGKONG  &  SHANGHAI  BANKING  COR- 
PORATION ET  AL. 

APPEAL   FROM   THE   SUPREME   COURT  OF  THE   PHILIPPINE 

ISLANDS. 

No.  230.    Aigued  March  20»  21,  1918.— Decided  April  29,  1918. 

As  to  cases  existing  at  the  time  of  its  enactment,  the  Philippine  Code 
of  Civil  Procedure  did  not  displace  the  system  of  parental  control 
and  usufructuary  interest  defined  by  the  Civil  Code,  respecting 
the  property  of  minor  children.  Held,  therefore,  that  the  right  of  a 
parent  to  emancipate  minor  children  and  thus  endow  them  with 
capacity  to  make  a  valid  mortgage  of  their  real  estate  persisted  not- 
.withstanding  the  Code  of  Civil  Procedure. 

Section  581  of  the  Code  of  Civil  Procedure,  providing  that  "all  pro- 
ceedings in  cases  of  guardianship  pending  ...  at  the  time  of 
the  passage  ci  this  Act,  shall  proceed  in  accordance  with  the  existing 
Spanish  procedure  under  which  the  guardians  were  appointed,"  is 
eonstrued  broadly  as  relating  not  merely  to  court  proceedings,  but 
as  expressly  preserving  existing  powers  and  usufructuary  rights  of 
parents  over  the  property  of  minor  children,  existing  under  the  Civil 
Code. 

30  Phil.  Rep.  228,  affirmed. 

The  case  is  stated  in  the  opinion. 

Mr.  Antonio  M*  Opisso  for  appellants. 

Mr.  C.  C  Tucker,  with  whom  Mr.  Alexander  Britton, 
Mr.  Evans  Browne  and  Mr.  F.  C.  Fisher  were  o*n  the  briefs, 
for  appellees. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the 
court. 

Suit  by  appellants  Joaquin  Ibanez  de  Aldecoa  and 
Zoilo  Ibanez  de  Aldecoa,  brought  in  the  Court  of  First 
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Instance  of  Manila,  to  have  declared  null  and  void  a 
mortgage  executed  by  them  in  favor  ci  appdieee  on  the 
ground  that  whm  ihey  executed  the  mortgage  they  wen 
unemancipated  minora. 

After  some  preliminary  procedure  and  upon  answer 
filed  and  hearing  had,  the  Court  (rf  First  Instance  dis- 
missed the  suit  as  to  Joaqum  Ibanei  but  granted  relief 
in  favor  of  Zoilo  Ibanes.  Upon  appeal  the  Supreme 
Court  of  the  Philipjune  Islands  affirmed  the  judgment 
so  far  as  it  sustained  the  validity  of  the  mwtgage  as  to 
Joaquin  Ibanes  and  reversed  the  judgment  so  far  as  it 
declared  the  nullity  of  the  mortgage  as  to  Zoilo  Ibanesi 
and  declared  the  mortgage  binding  upon  the  latter;  that 
is,  declared  the  mortgage  valid  as  to  both.  This  appeal 
was  then  prosecuted. 

The  facts  are  not  in  dispute.  The  appellants  were 
bom  in  the  Islands,  their  parents  bdng  natives  of  Spain. 
Their  father's  domicile  was  in  Manila,  where  he  died  Octo- 
ber 4, 1895.  After  his  death  the  film  of  Aldaeoa  and  Com- 
pany, of  which  he  had  been  a  regular  member,  was  reor- 
ganised and  his  widow  became  one  of  the  genersl  or 
'^capitalistic''  partners  of  the  firm  and  she  appeared  as 
such  in  the  articles  of  partnership. 

On  July  31,  1903,  the  mother  of  the  appellants,  they 
then  bong  over  the  age  of  eiji^teen  years,  went  b^ore  a 
notary  public  and  executed  two  instruments  wherein  and 
whereby  she  emancipated  them  with  their  eonsmt. 

No  guardian  oi  the  person  or  property  of  i^ipdlants 
has  ever  been  aiq^died  for  or  nppdniied  under  the  Code 
of  Civil  Ptocedure  of  the  Islands  since  its  promulgation; 
instead  appellants  had  continued  from  the  death  of  their 
father  under  the  custody  of  their  mother  4mtil  tiie  exe- 
cuti<m  of  the  instruments  of  emancipation.  -     .^ 

February  23,  1906,  the  firm  <tf  AMecoa  and  Company 
was  heavi^  inddbted  to  the  appellee  bank  and  the  bank 
ras  pressing  for  payment  or  secimty.    In  orasequeneei 
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the  mortgage,  which  is  the  subject  of  this  suit,  was  exe- 
cuted February  23,  1906,  On  December  31,  1906,  the 
firm  expired  by  limitation  and  went  into  liquidation.   • 

The  question  presented  is  whether  the  mother  of  appel- 
lants could  legally  emancipate  them  and  thus  confer  upon 
them  capacity  to  execute  a  valid  mortgage  of  their  real 
property,  they  consenting.  The  solution  of  the  question, 
the  Supreme.  Court  said,  "involves  an  inquiry  as  to  the 
effect  of  the  provisions  of  the  New  Code  of  Civil  Procedure 
relating  to  guardianship  upon  certain  provisions  of  the 
Civil  Code  relating  to  the  control  by  parents  over  the 
persons  and  property  of  their  minor  children." 

In  other  words,  the  question  in  the  case  turns  upon  the 
acconmiodation  or  conflict  between  certain  provisions  of 
the  Civil  Code  and  certain  provisions  of  the  Code  of  Civil 
Procedure,  the  latter  being  later  in  enactment.  If  its  pro- 
visions did  not  repeal  or  supersede  the  provisions  of  the 
other,  the  mother  of  appellants  had  power  to  emancipate 
them  and  their  mortgage  was  a  valid  instrument.  On  this 
question  the  courts  below  are  in  dissonance.  The  Court 
of  First  Instance  considered  that  the  codes  were  irrec- 
oncilable and  gave  a  repealing  strength  to  the  Code  of 
Civil  Procedure.  The  Supreme  Court  rejected  this  con- 
clusion and  gave  accommodation  to  the  provisions  of 
the  codes  by  excluding  those  of  the  Code  of  Civil  Procedure 
from  operation  upon  parents  who  had  assinned  charge  of 
the  property  of  their  minor  children  and  were  enjoying 
its  usufruct  prior  to  the  adoption  of  that  code.  In  other 
words,  the  rights  and  duvies  of  such  parents  with  respect 
to  their  children,  including  the  right  of  emancipation, 
continued  to  be  regulated  by  the  Civil  Code. 

The  court  deduced  this  conclusion  from  the  explicit 
language  of  the  Civil  Code  conferring  parental  author^ 
ity,  the  absence  of  a  repealing,  or  modifying  or  superseding 
Word  in  the  Code  of  Civil  Procedure,  and  the  declaration 
of  the  latter  that  guardianships  pending  at  the  time  of  its 
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paaeage  should  '' proceed  in  accordance  with  Spanish 
law,"  with  certain  exceptions,  which  emphasis  the  deo- 
laration«  The  declaration  is  important  and  we  therefore 
quote  it.  It  is  §  581  and  is  as  follows:  'Tending  guard- 
ianships to  proceed  in  accordance  with  Spanish  law,  with 
certain  exceptions.  ^All  proceedings  in  cases  of  guard- 
ianship pending  in  the  Philippine  Islands  at  the  time  of 
the  passage  of  this  Act,  shall  proceed  in  accordance  with 
the  existing  Spanish  procedure  under  which  the  guardians 
were^ appointed;  Provided,  nevertheless,  That  any  guardian 
appointed  under  existing  Spanish  law  may  be  removed 
in  accordance  with  the  provisions  of  section  574  of  this 
Act,  and  his  successor  may  be  appointed  as  therein  pro- 
vided, and  every  successor  to  a  guardian  so  removed 
shall,  in  the  administration  of  the  person  or  estate,  or 
eith^,  as  the  case  may  be,  of  his  ward,  be  governed  by 
the  provisions  of  this  Act. '' 

The  construction  by  the  Supreme  Court  is  vigorously 
assailed  by  appellants.  It  was  so  assailed  in  the  Supreme 
Court  and  the  court  answered  it  and  otiier  contentions 
of  appellants  by  a  discussion  at  once  minute  and  com- 
prehensive. It  is  not  possible  to  reproduce  it  or  even 
epitomize  it.  Its  basis  is  the  customs  and  habits  of  a 
people  with  resulting  rights  which  f otmd  expression  and 
sanction  in  the  Civil  Code  and  of  which  there  is  no  re- 
peal, it  was  held,  or  displacement  in  the  Code  of  Civil 
Procedure.  And  the  abruptness  of  the  change  and  dis- 
order of  rights  which  the  contention^  of  appellants  involve 
the  court  felt  and  declared. 

The  change,  if  change  there  was,  was  certainly  abrupt 
and  quite  radical.  Under  the  Civil  Code  parents  had 
general  control  over  the  property  of  their  children.  "The 
father,  or,  in  his  absence,  the  mother,  is  the  legal  admin- 
istrator of  the  property  of  the  children  who  are  under 
their  authority"  (§  159),  and  by  subsequent  sections  a 
usufruct  in  the  property  was  given  to  the  parents.    "Pil- 
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iation/'  the  court  said,  '^stood  in  lieu  of  those  legal  safe- 
guards" with  which  the  "Code  of  Civil  Procedure  en- 
velops the  property  of  a  minor  child."  And  the  court 
pointed  out  that  there  were  certain  restrictions  upon  the 
parent  but  they  "did  not  make  the  parent  a  guardian." 
It  was  further  held  that  the  Civil.  Code  drew  a  sharp  and 
clearly  distinguishable  line  between  guardianship  properly 
so-called,  and  the  pabria  potestas,  or  parental  authority, 
and  confined  the  fohner  to  guardianship  contained  in 
article  199  of  that  code  which  defined  it  as  "the  custody 
of  the  person  and  property  or  only  of  the  property  of 
tiiose  who,  not  being  under  the  parental  authority,  are 
incapable  of  taking  care  of  themselves." 

It  was  upon  these  considerations  that  the  court  based 
.  its  judgment,  and  if  it  be  granted  there  are  cotmter  con- 
fflderations  of  strength  we  are  disposed  to  defer  to  the 
tribunal  "on  the  spot."  It  has  support  in  the  principles 
of  our  jurisprudence  which  are  repellent  to  retrospective 
operation  of  a  law  and  the  repeal  byjimplication^of  one 
law  by  another.  These  principles  have  xu^ncy  in  the 
present  case.  The  change  contended  for  is  not  only 
abrupt  but  fundamental.  Tt  is  not  change  of  procedure 
merely  but  of  systems,  disturbing  rights,  devesting  or 
imposing  obligations.  Indeed,  the  present  case  is  an  exam- 
ple. The  mother  of  appellants,  in  confidence  of  her 
right  to  do  so,  emancipated  the  appellants,  and  the  appel-. 
lees  in  equal  confidence  accepted  it  as  legal,  and  that 
many  are  in  like  situation  imder  like  confidences  may  be 
conjectured. 

It  is  in  effect  urged,  however,  that  such  disorder  was 
foreseen  and  accepted  as  a  consequence  of  existing  laws 
which  the  legislators  with  ability  and  care. made  a  study 
of,  and,  "finding  the  law  of  guardianship  and  the  law  of 
parental  authority,  as  they  stood  then,  repugnant  to  the 
American  idea  of  justice,  'ruthlessly  brushed  aside'  the 
did  ordfer  and  inaugurated  'the  new  in  the  form  which  had 
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withstood  the  test  of  time  in  the  United  States/''  In 
other  words,  displaced  the  parental  authority  and  all 
that  it  meant  of  power  of  administration  and  enjoyment 
by  the  parents  of  the  estates  of  theirminor  children. 

We  concede  the  care  and  ability  of  the  legislators  but 
deduce  a  conclusion  different  from  that  of  counsel.  We 
are  convinced  that  neither  would  have  been  exercised  to 
diq>lace  abruptly  a  system  so  fixed  m  the  habits  and  sen- 
timents of  a  people  as  parental  authority  waa  in  the 
habits  of  the  Islands,  and*  certainly  not  without  explicit 
declaration,  and  leave  without  warning  so  radical  and  im- 
portant a  change  to  be  collected  from  disputable*  im- 
plications. We  concur,  therefore,  with  the  Supreme  Court 
that  §  581,  supruy  was  intended  to  save  ''from  the  opera- 
tion of  the  new  act  all  proceedings  in  cases  of  guardian- 
ship pending  in  the  Philippine  Islands  at  the  time  of  its 
passage."  And  guardianship  and  the  administration  of 
an  estate  did  not  mean,  as  contended  by  appellants,  some- 
thing procedural  in  a  court,  but  th^  meant  what  the  laws 
recognised  as  such  and,  we  have  seen,  §  159  of  the  Civil 
Code  provides  that  ''the  father,  or,  in  his  absence,  the 
mother,  is  the  legal  administrator  of  the  property  of  the 
children  who  are  under  their  authority.''  The  right  is  a 
valuable  one  and  it  has  as  an  incident  a  right  as  valuable, 
the  usufruct  of  the  estate  administered. 

The  value  and  extent  of  both  righto  this  court  has  had 
occasion  to  declare  in  Darlington  v.  Turner,  202  U.  S.  195, 
230,  et  8eq.y  and  in  view  of  that  case  we  are  forced  to  think 
that,  however  our  habite  may  induce  us  to  approve  the 
American  ^tem  of  the  relation  of  parent  and  child  and 
that  there  should  be  interposed  between  them  when 
property  intereste  are  involved  the  order  of  a  court  and 
the  security  of  bonds,  there  are  other  peoples — ^including 
a  State  of  this  Union— who  have  found  tliat  they  could 
rely  with  confidence  on  other  than  material  considera- 
tions for  the  performance  of  duty  and  that  "filiation'' 
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could  stand  in  lieu  of  those  1^^  safeguards''  with  which 
the  iiew  code  of  procedure  ''envelops  the  propertyx>f  a 
minor  child/' 

There  are  other  contentions  of  appellants  which  are 
dther  mixed  with  questions  of  fact  or  dq)end  upon  an 
apineciation  of  local  matters  and  procedure  the  decision 
of  the  local  court  upon  which  we  accept. 

Judgment  affirmed. 


JOAQUIN  IBANEZ  DE  ALDECOA  Y  PALET  ET  AL. 
».  HONGKONG  k  SHANGHAI  BANKING  COR- 
PORATION. 

AFFBAL  FBOM  THB  SUPBIIME   COUBT  OF  TOE  FHIIJFFINB 

ISLANDS. 

No.  281.    Argued  Maich  20, 21,  1918.— Decided  Aixril  29,  1918. 

Mortgagors,  in  an  action  to  foredoee,  unsucoeBsfully  irieaded  in  abate- 
ment their  pending  action  to  annul  the  mortgage,  whidi  had  been 
aubmitted.  JJeld,  that  tiie  ruling,  even  if  erroneous,  became  harm- 
less in  view  erf  a  judgment  in  the  eariier  action  by  which  the  va- 
lidity of  the  mortgage  was  correctly  sustained. 

The  court  accepts  the  lower  courts'  interpretation  of  the  Philippine 
law  (Civil  Code,  Art.  1851)  to  the  effect  that  mere  failure  of  a  cred- 
itor to  sue  when  the  obligation  in  whde  or  in  part  matures  does  not 
extend  its  tenn,  and  that  to  extinguish  a  surety's  liability  an  exten-^ 
sioh  must  be  based  mi  some  new  agreement  by.  whidi  the  creditor 
dqirives  himself  of  the  right  immediately  to  enforce  his  claim. 

The  judgment  of  the  trial  court  is  modified  to  correct  a  deri^  error, 
appealing  by  the  trial  court's  opinion  and  by  concession  erf  appellee's 
counseL 

80  FhiL  Bep.  255,  affirmed. 

Thb  case  is  stated  in  the  oinnion. 
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Mr.  Antonio  M.  Opisso  for  appellants. 

Mr.  C.  C.  Tucker,  with  whom  Mr.  Alexander  Britton,  Mr. 
Evans  Browne  and  Mr.  F.  C.  Fiaher  wcsre  on  the  briefs,  for 
appellee. 

Mr.  Justice  McEenna  delivered  the  opinion  of  the 
court. 

This  suit  was  submitted  with  No.  230,  just  decided, 
ante,  621.  It  was  brought  in  the  Court  of  First  Instance 
of  Manila  to  foreclose,  among  other  purposes,  the  mort- 
gage which  that  suit  was  brought  to  declare  void.  The 
defense  in  this  case  of  Joaquin  Ibanez  and  Zoilo  Ibanez 
is  based  on  the  same  ground  that  they  alleged  as  a  cause 
of  action  in  the  other  case,  that  is,  that  the  mortgage  is  a 
nullity  because  they  were  unemancipated  minors  when  it 
was  executed.  This  contention  and  the  facts  and  legal 
propositions  relevant  to  it  are  set  out  in  No.  230  and  need 
not  be  repeated.  It  was  there  decided  that  their  emanci- 
pation was  complete  and  legal  and  the  mortgage  executed 
by  them  therefore  valid,  the  Civil  Code  providing  for 
such  emancipation  not  having  been  repealed  or  super- 
seded by  the  Code  of  Civil  Procedure — ^this  being  the  basic 
contention. 

Other  defenses  are,  however,  set  up  which  were  more 
or  less  mingled' with  defenses  of  other  parties  to  the  suit- 
who  are  not  here.    Those  special  to  Joaquin  and  Zoilo 
Ibanez  were,  as  separated  by  the  Supreme  Court :   (1)  The 
pendency  of  another  suit,  and  (2)  a  former  judgment. 

(1)  Under  this  it  was  urged  that  the  suit  for  the  an- 
nulling of  the  mortgage  (case  No.  230)  had  been  sub- 
mitted for  adjudication  and  had  not  been  disposed  of. 
Identity  was  hence  asserted  between  the  two  actions 
and  it  was  insisted  that  the  second  should  have  awaited 
the  disposition  of  the  first.    The  Supreme  Court  took  a 
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di£Ferent  view,  urged  thereto  by  cases  which  it  cited. 
But  counsel  say  that  if  the  mortgage  had  1>een  declared 
null  in  the  first  action  (No.  230)  it  could  not  have  been 
foreclosed  in  the  second  (that  at  bar),  as  it  would  have 
encountered  the  plea  of  res  jvdioata.  If,  however,  the 
mortgage  had  been  upheld  in  the  first  action  the  appel- 
lants would  have  been  precluded  from  attacking  it  in  the 
second.  That  the  alternatives  would  have  occurred 
may  be  conceded;  one  of  them,  indeed,  has  occurred  and 
has  demonstrated  that  appellants  suffered  no  detriment 
from  the  ruling. 

The  appellant  Isabel  Palet  assigns  as  error  that  the 
Supreme  Court  failed  to  hold  (1)  that  her  liability  as 
surety  of  Aldecoa  &  Company  had  been  extinguished  in 
accordance  with  the  provisions  of  article  1851  of  the  Civil 
Code,  which  provides  that  ''The  extension  granted  to 
the  debtor  by  the  creditor,  without  the  consent  of  the 
surety,  extinguishes  the  security.''  (2)  Refused  to  order 
for  her  benefit  that  the  property  of  the  company  shouM 
be  exhausted  before  resort  be  had  to  her  property  for 
satisfaction  of  the  bank's  claim. 

It  will  be  observed  at  once  that  the  defenses  have  some 
dependence  upon  questions  of  fact  upon  which  the  two 
courts  below  concmred.  Prom  article  1851  of  the  Civil 
Code,  abstractly  considered,  nothing  can  be  deduced. 
Both  the  trial  and  Supreme  Courts  held  that  ''the  mere 
failure  to  bring  an  action  upon  a  credit,  as  soon  as  the 
same  or  any  part  of  it  matures,  does  not  constitute  an 
extension  of  the  term  of  the  obligation."  And.  it  was 
further  held  that  the  extend(Hi,  to  produce  the  extinction 
of  the  liability,  "must  be  based  on  some  new  agreement 
by  which  the  creditor  deprives  himself  of  the  right  to  im- 
mediately eoforcejthe  claim."  This  hiterpretation  of  the 
local  courts  of  the  local  law  we  defer  to.  The  construction, 
moreover,  expresses  the  rule  that  obtains  in  other  juris- 
dictions. 
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As  to  the  other  asagmnent  of  errw  the  court  rqilied 
that  Isabel  Palet  did  not  deny  that  as  a  member  of 
the  firm  of  Aldecoa  k  Company  she  was  liable  with  the 
company  and  that,  besides,  the  trial  court  had  directed 
that  the  mortgaged  jproperties,  including  the  properties 
mortgaged  by  her,  should  be  sold  under  foreclosure 
in  the  event  the  company  should  not  pay  into  court  the 
amount  of  the  judgment  within  the  thne  designated  for 
the  purpose. 

Ckiunsd  for  appellee,  however,  admits  that  by  clerical 
eiTor  the  judgment  is  made  to  run  ^'against  the  com- 
pany and  Isabel  Palet  jointly  and  severally  and  does  not 
in  tenns  express  the  subsidiary  character"  of  her  liability, 
and  he  th^iefore  does  not  oppose  a  modificatkm  of  the 
judgment  to  conform  to  the  opinion  of  the  trial  court, 
that  is,  ''that  saveas  r^ards  the  foreclosure  of  the  mort- 
gage no  execution  shall  issue  against  Isabel  Palet  until 
after  the  exhaustion  of  the  assets  of  the  principal  ddbtor 
[the  company]— which,  by  the  way,''  counsel  adds,  ''is'a 
mere  formality,  as  there  are  no  such  assets  available, 
Aldecoa  k  Company  bang  notoriously  insolvent,  as 
stated  by  the  Supreme  Court  in  its  decision."  Opposing 
counsel  may  not  be  of  this  opinion  and  we  therefore 
modify  the  judgment  as  indicated,  and,  as  modified,  it  is 
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DICKINSON,  AS  RECEIVER  OF  THE  CHICAGO, 
ROCK  ISLAND  A  PACIFIC  RAILWAY  COMPANY, 
V.  STILES. 

BBBOR  to  THS  SUPBBBfE  COX7RT  OF  THE  STATE  OF 
MINNB80TA. 

No.  786.    Anpied  April  18, 19, 1918.— Decided  April  29, 1918. 

Here  h  no  inoonastenQr  between  the  Employers'  Liability  Act  and 
the  applicatum  to  cases  arising  under  it  in  the  state  oourt  of  a  general 
state  law  giving  tiie  attora^y  a  lied  on  his  client's  cause  of  aetion 
and  rendering  the  defendant  directly  liable  to  the  attorney. 

Where  this  question  was  called  to  the  attention  of  the  state  trial  and 
supreme  courts  and  discussed  by  the  latter,  upon  an  intervention  of 
the  attorney  in  an  action  wherein  the  complaint  stated  a  case  under 
the  act,  this  court  has  jurisdiction  by  writ  of  error  to  review  the 
judgment  sustaining  the  Ken.' 

1S7  Minnesota,  410,  affinned. 

The  case  is  stated  in  the  opim0n« 

Mr.  Edward  S.  Stringer,  with  whom  Mr.  McNeil  V. 
SeymovT,  Mr.  Thomas  P.  LiUkpage  and  Mr.  Sidney  F. 
TaUaferro  yrere  on  the  briefs,  for  plaintiff  in  error. 

Mr.  Oeorge  H.  Lamar  for  defendant  m  error. 

Mb.  JxTsncE  Houcss  delivered  the  opinion  of  the  oourt. 

This  is  a  writ  of  error  to  correct  a  judgment  of  the 
Supreme  Court  of  Minnesota  which  sustained  the  validity 
of  a  statute  of  the  State  held  applicable  to  this  case  and 
alleged  by  the  plaintiff  in  error  to  be  repugnant  to  the  Con- 
stitution and  laws  of  the  United  States  when  so  applied. 
The  facts  that  raise  the  question  are  simple.  One  Hol- 
loway  sued  the  plaintiff  in  error  under  the  Employers' 
Liability  Act  for  personal  injuries  and  engaged  the  de* 
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fendant  in  error,  St3es,  as  hi>  attorney,  agreeing  to  pay 
him  one-third  of  the  amount  recovered  by  suit  or  set- 
tlement. The  statutes  of  Minnesota  gnre  the  atiomey 
a  lien  upon  the  cause  of  action.  Gen,  Stats,  of  1913, 
§4955.  Before  trial  the  plaintiff  in  error  settled  biy  paying 
$6,500.  Stiles  intervened  in  the  cause  and  ^laimed  his 
fee  pursuant  to  his  contract.  There 'was  a  trial  which 
ended  in  a  judgment  for  Stiles — the  trial  Court  ruling  that 
the  Minnesota  statute  ^as  effeative  to  impose  a  lien  upon 
a  cause  of  action  arising  under  the  Act  of  Congress  re- 
lating to  the  liability  of  carriers  by  raiboad  to  their 
employees.  April  22,  1908,  c.  149,  35  Stat.  65.  Apni  5, 
1910,  c.  143,  36  Stat.  291.  The  Supreme  Court  of  the 
State  su8taii4d  this  ruling,  137  Minnesota,  410,  ajid  sub- 
sequently, without  further  discussion,  affirmed  the  judg- 
ment for  Stiles 

It  is  argued  for  the  defendant  in  error  that  it  does  not 
appear  sufficiently  in  the  record  thivt  the  case  tuned  upon 
the  ruling  supposed.  But  the  original  declaration  was  for 
an  injury  alleged  to  have  been  received  in  interstate  com-, 
merce  and,whatever  the  answer  denied,  that  was  the  claun 
that  was  settled.  The  question  was  caUed  to  the  atten- 
tion of  the  trial  Court  and  was  discussed  at  length  by  the 
Supreme  Court.  We  perceive  no  groimd  for  the  motion  to 
dismiss. 

Coming  to  the  merits,  cases  that  declare  that  the  acts 
of  Congress  supersede  all  state  legislation  on  the  subject  of 
the  liability  of  railroad  companies  to  their  employees  have 
nothing  to  do  with  the  matter.  The  Minnesota  statute 
does  not  meddle  with  that.  It  affects  neither  the  amount 
recovered  nor  the  persons  by  whom  it  is  recovered,  nor 
again  the  principles  of  distribution.  It  deals  only  with  a 
necessary  expense  of  recovery.  Congress  cannot  have 
contemplated  that  the  claims  to  which  its  action  gave 
rise  or  power  would  be  paid  in  all  cases  without  litigation, 
or  that  suits  would  be  tried  by  lawyers  for  nothing,  yet 
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it  did  not  r^^te  attorneys'  fees.  It  oontemplated  suits 
in  state  courts  and  accepted  state  procedure  in  advance* 
Minneapolis  &  St.  Louis  R.  R.  Co.  v.  Bombclis,  241  U.  S. 
211.  IxmismOe  it  NasJwitte  R.  R.  Co.  v.  Stewart,  241 U.  S. 
261.  We  see  no  reason  why  it  should  be  supposed  to  have 
excluded  ordinary  incidents  of  state  procedure.  Before  the 
Gannack  Amendment  it  was  held  not  to  invalidate  state 
legislation  requiring,  under  a  penalty,  prompt  settlement 
of  claims  for  loss  of  freight  in  the  State,  AHantk  Coast 
Line  R.  R.  Co.  v.  MazurOcy,  216  IT.  S.  122;  see  Charleston 
&  Western  Carolina  Ry.  Co.  v.  VamviUe  Furniture  Co., 
237  U.  S.  597;  or,  since  that  amendment,  allowing  in  the 
costs  a  moderate  attorney's  fee  for  small  claims  unsuccess- 
fully disputed,  Missouri,  Kansas  A  Texas  Ry.  Co.  v. 
Harris,  234  U.  S.  412,  although  both  laws  affect  com- 
merce among  the  States. 

The  statutes  referred  to  in  the  last  cited  cases  imposed 
liability  for  an  additional  sum.  The  present  one  does  not. 
We  presume  that  it  would  not  be  contended  that  the 
Employers'  Liability  Act  prevented  tiie  assignment  of 
a  judgment  imder  it  in  such  form  as  was  allowed  by  the 
law  of  Minnesota,  or  that  it  allowed  the  defendant  to  dis- 
regard such  an  assignment  after  notice.  Nor  do  we  per- 
ceive any  different  rule  for  an  assignment  of  judgment  or 
cause  of  action  by  way  of  security,  which  under  the 
Minnesota  statute  the  contract  with  Holloway  brought 
to  pass.  It  is  true  that  this  security  is  made  effectual  by 
requiring  payment  to  the  attorney,  Dam  v.  Greai  North- 
em  Ry.  Co.,  128  Minnesota,  364,  358,  and  this  may  be 
said  to  result  in  reqtiiiing  die  judgment  debtor  to  split 
up  the  payment.  But  singly  l^ere  is  nothing  in  that 
liability,  seemingly  common  to  all  Minnesota  judgments, 
Wheaton  v.  Spooner,  52  Minnesota,  417,  423,  that  in- 
troduces an  interference  with  the  Act  of  Congress  that 
otherwise  would  not  exist.  In  cases  where  a  partial  as- 
signment is  provided  for  irrespective  of  attorneys'  fees  we 
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ahcmld  not  expect  to  hear  the  suggestion  of  such  a  pdnt. 
The  whole  case  is  simply  that  the  State  allows  the  attorney 
employed  to  collect  a  claim  to  be  subrogated  to  the  rights 
of  the  claimant  so  far  as  to  secure  the  attorney's  fees. 
We  see  no  reason  why  it  should  not. 

Jud/ffment  affirmed. 


E.  H.  EMERY  &  COMPANY  ir.  AMERICAN  RE- 
FRIGERATOR TRANSIT  COMPANY. 

APPEAL  FBOM  THE  DIBTBIGT  COUBT  OF  THE  UNITED  &SATBS 
FOR  THE  80I719EBN  DISTRICT  OF  IOWA. 

No.  739.    AigU6d  April  19,  1918.— Decided  April  29,  1918. 

In  respect  ct  the  removability  to  the  District  Court  of  an  aetidii  agBioBt 
a  refrigerator  car  company  *f or  damacoB  of  ksa  than  9ifi60M  to 
goods  in  interstate  transits- 
Held:  (1)  That  an  undertaking  for  proper  care  and  service  imfdied 
with  the  company's  contract  to  furnish  cars  tothe  shipper  could  not 
be  a  basis  for  liability  under  the  Carmack  Amendment. 

(2)  Upon  the  theory  that  the  car  company  and  the  railroad  were  part* 
ners  as  to  the  shipments,  the  former  would  become  a  common  caiiier 
pft^Aocnce,  and  th^  amount  involved  would  be  insufficient.  Act  of 
July  20, 1914,  ammding  Jud.  Code,  §  28. 

(3)  liability  of  the  car  company  undo-  a  contract  assuming  liability 
of  the  raflroad  (if  the  shipper  could  avail  of  it),  would  not  make 
the  case  one  arising  under  the  Act  to  Regulate  Commerce. 

(4)  A  charge  that  the  car  company,  by  furnishing  improper  cars  and 
service,  failed  in  duty  owed  to  the  ndlroad  and  to  the  public,  and  sa 
caused  the  damage,  if  it  did  not  make  out  the  oampany'a  common 
carrier,  stated  no  duty  under  the  act  but  only  one  at  common  law. 

Reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Chester  W.  WhUmore  for  appellant. 

Afr.  Fred  W.  Lehmann,  Jr.^  for  appdlee,  submitted. 


Digitized  by  VjOOQIC 


EMERY  ft  CO.  f.  AMERICAN  REFRIGERATOR  00.  635 
834.  Opmkm  of  the  Court. 

Mb.  JusncB  Houixs  delivered  the  opinion  of  the 
court. 

The  plaintiff,  the  appellant,  brought  a  suit  in  a  state 
court  against  the  Chicago,  Burlington  and  Quincy  Rail- 
road Company  and  the  appellee.  The  original  petition 
sought  to  charge  both,  as  conunon  carriers,  under  the 
Interstate  Commerce  Act,  for  damage  to  peaches  caused 
by  theur  bdng  improperly  stowed,  handled  and  iced, 
jEunounting  to  less  than  $3,000.  After  a  trial  a  judgment 
was  entered  for  the  railroad  and  it  was  held  that  under 
the  Iowa  Statutes  the  present  appellee  waa  entitled  to  be 
dismissed,  as  sued  in  the  wrong  county.  Thereupon  the 
plaintiff  issued  a  garnishee  process  against'  the  railroad 
as  a  debtor  of  the  appellee,  upon  which  the  railroad  made 
default.  Then  the  appellee  was  dismissed  ''as  to  the  per- 
sonal action  but  not  as  to  said  proceeding  in  rem,*^  and  a 
time  was.allowed  for  the  filing  of  a  petition  by  the  appel- 
lant.  A  petition  calling  itself  "  Substituted  Petition ''  was 
filed  on  October  16,  1916,  and  a  few  days  later  in 
the  same  month  a  petition  for  removal  to  tiie  District 
Court  of  the  United  States  was  presented,  which  was 
granted  by  the  state  court.  A  motion  to'  remand  was 
made  and  denied.  The.  plaintiff  stood  upon  its  motion 
and  declined  to  proceed  farther,  denying  the  jurisdiction 
of  the  Court,  whereupon  the  petition  was  dismissed,  judg- 
ment was  entered  for  the  defendant,  an  appeal  was  taken 
and  it  was  certified  that  the  appeal  was  taken  solely  upon 
the  jurisdiction  of  the  Coxirt. 

We  are  content  to  assume  without  deciding  that  the 
case,  whether  a  new  action  or  not,  had  become  removable 
if  the  difiKculties  to  be  mentioned  can  be  overcome.  On 
this  assumption  the  jurisdiction  is  maintained  on  the  ar- 
gument that  the  plaintiff  seeks  to  impose  liability  upon  the 
defendant  through  the  provisions  of  the  Interstate  Com* 
merce  Act,  the  govtoiing  tariffs  and  an  interstate  biU  of 
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lading  issued  by  the  Missouri^  Kansas  and  Texas  Railway 
Company  of  Texas.  The  amendment  to  the  Judicial  Code, 
§  28,  by  the  Act  of  January  20,  1914,  c.  11,  38  Stat.  278, 
prohibiting  the  removal  from  state  courts  of  suits,  under  §  20 
of  the  Act  to  Regulate  Commerce,  against  common  carriers 
for  iiiJiiry  to  property,  where  the  matter  in  controversy 
does  not  exceed  $3,000,  is  met  by  the  fact  that  the  sub- 
stituted petition  does  not  charge  the  defendant  as  a  com- 
mon carrier,  and  both  parties  now  agree  that  it  was  not 
one.  Hence,  it  is  said,  the  suit  can  be  removed  iirespective 
of  the  amount  involved.  It  becomes  necessary  therefore 
to  inquire  in  what  way  the  defendant  is  supposed  to  be 
liable  imder  the  acts  of  Congress.  The  substituted  peti- 
tion relies  upon  a  contract  between  the  defendant  and  the 
Missouri,  Kansas  and  Texas  road  by  which  the  former 
assumed  liability  for  the  damages  of  the  kind  alleged,  or 
some  of  them,  and  the  fact  that  the  raiboad  was  a  party 
to  the  bills  of  lading  and  the  governing  interstate  tariffs, 
although  the  appellee  was  not.  It  also  relies  upon  an  al- 
leged contract  between  it  and  the  defendant  for  the  cars 
involved  and  an  implied  undertaking  for  proper  care  and 
service.  This  last  groimd  and  other  similar  ones  may  be 
laid  on  one  side  as  they  clearly  are  outside  the  scope  of  the 
statutes  concerned.  So  may  a  count  allying  a  partner- 
ship with  the  MissoiuJ,  Kansas  and  Texas  in  these  transac- 
tions, as  that  would  mean  that  the  defendant  became  a 
common  carrier  jjto  hoc  vice  and  so  within  the  above 
amendment  to  the  Judicial  Code. 

The  chief  if  not  the  only  way  in  which  the  acts  of  Con- 
gress aje  brought  in  so  as  to  give  color  to  the  attempt  to 
remove  is  through  the  subjection  of  the  Missouri,  Kansas 
and  Texas  to  those  acts.  But  that  affects  the  defendant 
only  by  virtue  of  a  contract  between  it  and  the  road. 
If  in  some  way  unexplained  a  stranger  to  the  contract  is 
entitled  to  profit  by  it,  the  foundation  is  the  contract,  not 
the  laws  which  fixed  the  liability  of  the  railroad  that  the 
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defendant  assumed.  The  laws  did  not  operate  upon  the 
defendant  by  their  own  f orc6  but  merely  as  a  measure  of 
the  damages  agreed  to  be  paid.  To  follow  the  language 
of  a  somewhat  different  case,  the  contract  ''is  the  sole  de- 
terminant of  the  conditions  supposed,  and  its  reference 
elsewhere  for  their  fulfiUment  is  like  the  reference  to  a 
docmnent  that  it  adopts  and  makes  part  of  itself .''  Louis- 
mUe  A  NashviUe  R.  R.  Co.  v.  Western  Union  Telegraph  Co., 
237  F.  S.  300,  303. 

One  count  alleges  that  the  defendant  caused  the  damage 
as  agent  for  the  Missouri,  Kansas  &  Texas  road  by  fut- 
nishing  cars  with  insufficient  tanks,  employing  inexpe- 
rienced men  and  defectively  stowing  and  failing  to  ice  the 
peaches,  and  that  these  ^LCts  ''constituted  misfeasance 
on  the  part  of  defendant  of  the  duties  it  owed  to  its  prin- 
cipal the  M.,  K.  &  T.  Ry.  Co.  of  Texas,  and  to  the  public 
at  large."  If  this  is  not  disposed  of  by  what  we  have  said, 
then  it  states  no  duty  under  the  Act  to  Regulate  Com- 
merce, but  only  one  at  conmion  law.  In  no  aspect 
can  it  be  maintained  that  any  count  attempts  to  all^e 
a  primaiy  liability  of  the  d^endant  under  the  Act  to 
Regulate  Commerce  otherwise  than  as  carrier,  and  if 
sued  as  a  carrier  it  cannot  remove  because  the  amoimt  in 
controversy  is  too  small* 

Judgment  reversed. 
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UNITED  STATES  EX  REL.  LOUISVILLE  CEMENT 
COMPANY  V.  mTERSTATE  COMMERCE  COM- 
MISSION. 

XBBOB  TO  THB  00X7RT  OF  AFFEALB  OF  THJB  VWTBlCt  OF 

COLUMBIA. 

No.  7a    AigiMd  Marah  14,  1918.— Djedded  April  29,  191& 

Tlie  provisioii  of  §  16  of  the  Act  to  Regulate  Commeroe  that  "all  oom- 
plaints  for  the  reoovery'crf  damages  shall  be  filed  with  the  CommiB- 
8km  within  two  jrean  from  the  time  the  cauae  of  aetbn  aoerues,  and 
not  after/'  la  not  a  mere  statute  of  limitation  but  is  jurisdictiooaL 

The  "cause  of  action  aeorues"  to  a  shipper,  within  the  meaning  of  this 
provision,  when  the  .unreasonable  chazges  are  paid,  noC  when  the 
shipment  is  received  or  delivered  by  the  carrier: 

It  having  been  definitely  settled  by  prior  dedsionB  of  this  court  that 
the  time  when  a  "cause  of  action  accrues''  is  the  time  when  suit  may 
first  be  legally  instituted  upon  it,  it  niust  be  assumed  that  CkM^ress, 
in  using  that  expressbn  without  qualif;^ng  wonb,  adopted  the  mean- 
ing  thus  attached  to  it. 

In  the  absence  of  other  modes  of  judicial  review,  the  Supreme  Court  of 
the  District  of  Q>lumbia  has  power  to  direct  the  Intefstate  Ck>amiei«e 
Commission  by  mandamus  to  entertain  and  proceed  to  adjudicate  a 
cause  which  it  has  erroneously  declared  not  to  be  within  its  juiisifio- 
tion. 

12  App.  D.  C.  514,  reversed. 

The  ca8e  is  stated -in  the  opinion. 

Mr.  J.  Vim  Dyke  Nornim,  with  vdiom  Mr.  John  8. 
KeOey^  Jr.,  and  Mr.  George  H.  Lamar  were  on  the  brief, 
for  plaintiff  in  error. 

Mr.  Charles  W.  Needham,  with  whom  Mr.  Joaepfi  W. 
Fotk  was  on  the  brief,  for  the  Interstate  Commeroe  Cam- 
mission* 


Digitized  by 


Google 


LOUISVILLE  CEMENT  CO.  v.  INT.  COM.  COMM.  090 
638.  Opinion  of  the  Court. 

Mr.  Justicb  Clarke  delivered  the  opinion  of  the  court. 

The  facts  of  this  case  are  not  disputed  and  are  as  foHoWB: 

By  mistake  in  printing  its  tariff,  the  published  rate  of 
the  LouisviUe  &  Nashville  R.  R.  Co.  on  coal  from  mines 
in  Kentucky  to  Speeds,  Indiana,  was  increased  on*JuIy  22, 
1906,  to  $1.10  per  ton  from  $1.00,  whidli  had  been  the 
rate  before. 

The  mistake  was  not  noticed  and  the  old  rate  was 
charged  and  paid  by  relator  (plaintiff  in  error)  on  ship- 
ments imtil  the  following  February,  when,  the  inek'eased 
published  rate  being  discovered^  it  was  charged  and  col- 
lected until  the  next  April,  when  the  former  rate  was 
restored. 

Plromptly  on  April  19,  1907,  the  relator  wrote  the  In- 
terstate Commerce  Commiscdon,  explaining  the  circum- 
stances, and  requesting  that  the  railroad  company  be  au* 
thorized  to  refund  the  overcharges  paid,  Februaiy  llth^ 
to  April  19,  1907,  amounting  to  $595.65. 

The  Commission  replied  to  this  letter  that  if  the  rail- 
road company  would  file  with  the  Commission  an  admieh 
sion  that  the  rate  had  been  increased  through  error  and 
would  ask  for  authority  to  make  the  refund,  the  subject 
would  receive  consideration. 

This  statement  of  the  Commission  was  immediately 
communicated  to  the  raihoad  company,  but  it  refused  to 
make  the  required  admission  of  mistake  and  to  request 
authority  to  make  the  refund  until  the  full  published  rate 
was  paid  on  shipments  made  before  the  mistake  was  dich 
covered.  This  led  to  dispute  and  delay,  with  the  result 
that  these  excess  charges  ($1,335.25)  vrexe  not  paid  until 
Februaiy  1, 1911. 

In  the  following  November  the  relator  filed  its  petition 
with  the  Commission  asking  for  an  order  permitting  the 
railroad  company  to  ref imd  the  entire  amount,  in  excess  of 
the  former  rate,  paid  under  the  mistakenly  published  tariff. 
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The  nilxoad  ooanpaay  admitted  that  it  never  intended 
to  increase  the  rate  and  consented  that  the  reparation  or- 
der prayed  for  should  be  issued 

The  CommisBion  found,  as  a  matter  of  fact,  that  the 
mistakenly  published  rate  of  $U0  was  unreasonable  to 
the  extent  that  it  exceeded  $1.00  per  ton,  and  then,  hold- 
ing that  all  complaints  for  the  recovery  of  damages  must 
be  filed  with  the  Commission  within  two  years  from  ihe 
date  of  the  deliveiy  of  the  shipment,  it  ruled  that  the 
letter  of  the  relator  to  the  Commission  of  April  19, 1907, 
making  claim  for  the  overcharges  which  had  been  paid 
between  February  11th,  and  April  10th,  1907,  was  suffi- 
cient to  satisfy  the  law,  and  ultimately  issued  to  the  rail- 
road*company  authority  to  pay  this  amoimt  to  the  rela- 
tor; but  the  Commission  further  held  that  the  complaint 
for  the  recovery  of  the  overcharges  for  the  period  prior 
to  Februaiy  11th,  although  filed  within  nine  months  of 
the  date  of  their  payment,  was  not  in  time  to  meet  the 
requirement  of  { 16  of  the  act  that  ''All  complaints  for 
the  recovery  of  damages  shall  be  filed  with  the  Commission 
within  two  years  from  the  time  the  cause  of  action  ac- 
crues, and  not  after,"  and  that  ''they  [the  overcharges] 
are  therefore  barred  from  our  consideration.  '^ 

The  relator  filed  its  petition  for  a  writ  of  mandamus  in 
the  Supreme  Court  of  the  District  of  Colmnbia,  which  peti- 
tion was  denied,  and  the  judgment  of  the  Court  of  Appeals 
for  the  District  affirming  this  holding  is  here  for  review. 

The  lower  courts  anived  at  their  conclusion  by  hold- 
ing that  the  Commission  entertained  jurisdiction  over  the 
portion  of  the  relator's  claim  which  was  rejected;  that  in 
^the  eaoerdse  of  that  jurisdiction  it  held  the  claim  to  be 
barred  and  that  this  was  an  exercise  of  discretion  com- 
mitted by  law  to  the  Commission  which  is  not  subject  to 
o(Hitrol  l^  the  writ  of  mandamus. 

We  think  the  courts  fell  into  error  in  thud  interpret* 
ing  the  language  used  bv  the  Commission  in  its  report. 
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As  to  tbe  portion  of  the  claim  which  we  are  ooneidfiring, 
the  report  of  the  Conmiisdon  is  as  follows: 

''The  only  question  left  for  detennination  is  whether 
the  claim  is  barred,  in  whole  or  in  part,  by  the  following 
limitation  of  the  Act:  'AH  complaints  for  the  recovefy 
of  damages  shall  be  filed  with  the  Ccmmiission  within 
two  years  from  the  time  the  cause  of  action  aocraeSi 
and  not  after.^ 

''The  Commisdon  holds  that  the  date  wh^i  tiie  cause 
of  action  accrues  is  the  date  of  the  deliveiyof  tbeahipment. 
Blinn  Lumber  Co.  v.  Southern  Pacific  Co.,  18 1.  C.  C.  Bep. 
430.  ...  No  complaint  was  filed  by  complainant 
[relator]  with  reference  to  shipments  made  before  Feb- 
ruary 1, 1907,  until  the  petition  here  in  question  was  filed 
on  November  15,  1911,  and  these  shipments  had  all  been 
deliyered  more  than  four  years  before  the  filing  of  that 
petition.  They  [the  overcharges]  are  therefore  baired 
from  our  consideration.'' 

The  concluding  sentence  thus  used  by  the  Commisrion 
that  "They  [the  overcharges]  are  theiefore  baned  from 
our  consideration,''  unplies  that  in  the  opinion  of  the 
Commission  the  two-year  provision  of  the  16th  section 
of  the  act  is  a  limitation  upon  its  power,  and  that  the  con- 
struction which  it  gave  to  this  limitation  placed  the  chum 
we  are  considering  so  beyond  its  jiuisdiction  that  it  could 
not  consider  it,  and  ref  erep.ce  to  the  case  cited  as  authority 
for  its  conclusion,  Blinn  Lumber  Co.  v.  SoyJhem  Pacific  Co., 
18  I.  C.  C.  430,  makes  it  clear  that  such  was  the  in- 
tended holding.  In  that  case  the  Commisdon  expresses 
its  conclusion  in  this  form: 

"After  careful  consideration  of  the  contentions  of  all 
parties  ...  as  to  the  right  of  the  complainant" 
(alter  two  years)  "to  maintain  this  proceeding  for  rep- 
aration before  the  Commission,  it  is  our  conclusion  that 
we  are  without  power  to  grant  the  relief  prayed  for." 

And  in  Anaconda  Copper  Mining  Co.  v.  Chicago  A  Erie 
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B.  B.  Co.,  19  I.  C.  C.  502,  dBckfed  seven  monthe  later, 
the  Commission  makes  a  yet  more  en4)hatic  annouzwe- 
ment  of  its  views  upcm  the  subject,  saying: 

"In  this  report  only  such  shipments  will  be  considered 
as  moved  within  two  years  &om  the  time  the  complaint 
embradng  them  was  ^ed,  and  with  respect  to  shipments 
moving  prior  to  such  two-year  period^we  think  it  proper 
to  state  that,  following  the  spirit  as  well  as  the  letter  of  the 
limitatioi^  clause  contained  in  section  16  of  the  act,  we 
believe  we  are  vnthout  jwriadicHon,  and  therefore  we  will 
not  make  any  finding  whatever  concerning  such  shipments 
or  the  rates  and  charges  assessed  thereon.'' 

It  is  thus  made  veiy  clear  that  the  holding  of  the  Cc»n- 
mission  was,  not  that  having  jurisdiction  over  the  claim, 
upon  consideration  thereof,  it  was  found  to  be  barred  by  a 
statute  of  lunitatian,  but  that  the  language  of  the  two- 
year  provision  of  the  act  was  jurisdictional  and  placed  it 
so  beyond  its  power  that  it  could  not  be  considered  at  all, 
and  that,  for  this  reason,  the  petition,  to  the  extent  it 
related  to  the  overcharges  paid  on  February  1, 1911,  was 
dismissed. 

We  agree  with  this  conclusion  of  the  Commission,  that 
the  two-year  provision  of  the  act  is  not  a  mere  statute 
of  limitation  but  is  jurisdictional, — is  a  limit  set  to  the 
power  of  the  Commission  as  distinguished  from  a.rule  of 
law  for  the  guidance  of  it  in  reaching  its  conclusion 
{IvtertiUrie  Commerce  Commission  v.  Northern  Pacific  By. 
Co.,  216  U.S.  538, 544).  That  such  was  the  opinion  of  this 
court  was  clearly  intimated  in  PhiOipe  Co^  v.  Chrand 
Trunk  Western  By.  Co.,  236  U.  S.  662,  667,  and  it  con- 
forms m  principle  to  the  holdings  of  the  court  with  respect 
to  a  shnilar  limitation,  but  for  six  years,  on  the  jurisdiction 
of  the  Court  of  Clauna  {Ford  v.  United  States,  116  U.  S. 
213;Finny.  UnitedStaies,  12SV.  8. 227,232;  United  States 
V.  WardweU,  172  U.  S.  48,  52). 

That  the  Supreme  Court  of  the  District  of  Columbia, 
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m  n  prqiMr  cnne^  hns  pernor  to  direct  the  C^ximiiflBMm  1^ 
BmndamiHi  to  ontertninand  pnweed  to  adjudioate  n  came 
which  it  has  enoneoualy  dedaied  to  be  not  witibm  its 
jurisdiction  ia  decided  m  Jnlerjtefe  Cammmw  Canmiukn 
Y.  Hima)ddtSlum$ldpCo.,2iiV.a.4!I^  UthsGcm- 
BUflmm  did  80  err,  on  the  aatboi%  of  many  deoifliooa, 
among  them  Sx  parte  RumU,  13  WaU.  M4;  Ex  park 
SehcOenberger,  96  U.  S.  809;  ffoOoa  Parhsr,  PetUimm, 
131V.S.221;InreGra8$maver,177V.9.4S,wodifUerw^ 
Cammeree'  Cammimnon  v.  HunAoUt  Steamahip  Co.^  22A 
U.  8.  474,  485|  the  eonits  may  oonect  soeb  eirar  on  a 
petition  for  manda)UU8,  whera,  as  in  thia  ease,  the  cnoi^^ 
dectflion  camiot  be  rsviefwed  on  appeil  or  writ  ol  enw. 

There  remaina  the  question,  Did  the  Commission  fdaoe 
an  enoneous  mterpretation  upon  the  scope  of  its  jnria- 
diction  mider  tins  two-year  pioviBi0n  in  1 16  of  the  net, 
in  exchiding  ttie  daim  irtiieh  we  have  before  na  from  its 
consideration? 

This  provision  first  ajypears  in  an  ammdmenfr  to  the 
act,  approved  Jtine  20,  1906^  §S,  c.  38G|1,  34  Stat  690; 
and  in  January,  1906,  flie  Commission  publisfaed  as  its 
construction  d  the  limitatien  the  following,  vis: 

''A  cause  of  actiim  accrues,  as  that  jribnae  is  used  in 
the  act,  on  the  date  the  freight  charges  are  actually  paid/' 

The  decisions  of  the  Commission  sho^v  (15 1.  C.  C.  201, 
235,  533;  16  I.  C.  C.  386)  that  it  adhered  to  thia  con- 
struction until  May,  1910,  when,  in  BUnn  Lumker  C6.  v, 
Southern  Pndfic  Co.,  18  I.  a  C.  430,  it  changed  its  ruBng 
and  adopted  the  holding  that  the  cause  of  action  accmsd 
when  tiie  shipment  was  delivered. 

This  diange,  as  the  report  of  tiie  Commisiion  shows, 
resulted  not  fram  any  modificMion  of  <qpinion  aa  to  the  < 
meaning  of  the  language  used  but  from  the  condasioti: 
of  a  majority  of  its  members  that  such  mterpretation 
was  neoessBiy  to  9ve  effect  to  other  provisions  of  the  act, 
especially  those  relating  to  rebates  and  imdue  preferences. 
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But  this  two-year  providpn,  obvioudy  enoui^,  relates 
only  to  the  recoveiy  of  money  damages,  and  if  Congress 
had  intended  that  the  cause  of  action  of  1^  shipper  to 
recover  damages  for  unreasonable  charges  should  accrue 
when  the  shipment  was  received,  or  when  it  was  deliv- 
eied  by  the  carrier,  we  cannot  doubt  that  a  sunide  and 
obvious  form  for  expressing  that  intention  would  have 
been  used,  instead  of  the  expression  "from  the  time  the 
cause  of  action  accrues.''  And  in  this  connection  we  can- 
not fail  to  recognise  that  when  the  statute  was  enacted 
the  time  when  a  cause  of  action  accrues  had  been  settled 
by  repeated  decisions  of  this  court  to  be  when  a  suit  may 
first  be  legally  instituted  upon  it  (Amy  v.  Dubugue,  98 
U.  S.  470,  474;  United  States  v.  Taylor,  104  U.  S.  216, 
222;  Rice  v.  United  States,  122  U.  S.  611,  617)  and,  since 
no  clearly  controlling  languid  to  the  contrary  is  used, 
it  must  be  assumed  that  Congress  intended  that  this 
f amilar  expression  should  be  given  the  well  understood 
meaning  which  had  been  given  to  it  by  this  court.  We 
therefore  conclude,  as  was  held,  without  special  discussion 
of  the  point,  in  PhiUips  Co.  v.  Orand  Trunk  Western 
By.  Co.,  236  U.  S.  662,  666,  668,  which  in  this  respect 
jfcally  rules  the  case  before  us,  that  the  proper  con- 
struction of  this  jurisdictional  provision  requires  that  the 
cause  of  action  of  the  shipper  in  this  case  ^Aiall  be  held 
not  to  have  accrued  until  payment  had  been  made  of  the 
unreasonable  charges,  and  that,  therefore,  tibye  interpretsr 
tion  which  the  Commission  placed  upon  its  jurisdicti<«ial 
power  is  erroneous. 

The  unusual  and  purely  fortuitous  circumstance,  that 
the  character  of  this  jurisdictional  limitation  on  the 
power  of  the  Commission  chances  to  be  such  that  the 
giving  of  a  correct  construction  to  it  must  result  in  de- 
termining the  character  of  the  decision  which  the  Com- 
mission must  render  when  the  case  is  returned  to  it,  can- 
not affect  the  power  of  this  court  or  that  of  the  lower 
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courts  to  define  what  that  jurisdiction  is  under  the  act  of 
Congress  or  the  duty  of  the  Commission  to  accept  and 
act  upon  such  definition  when  announced. 

It  results  that  the  judgment  of  the  Court  of  Appeals 
must  be  reversed  and  that  the  case  must  be  remanded 
to  the  Supreme  Court  of  the  Districtvof  Columbia,  with 
direction  that  a  writ  of  mandamus  issue  to  the  Com- 
mission, directing  that  it  proceed  to  diqjose  of  the  claim 
in  controveny  under  the  construction  placed  upon  its 
jurisdiction  by  this  opinion^ 

RewTBed. 
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DECISIONS  PER  CURIAM,  FROM  MARCH  4,  1918, 
TO  MAY  6,  1918,  NOT  INCLUDING  ACTION  ON 
PETITIONS  FOR  WRITS  OF  CERTIORARI. 

No.  489.  OuuBQOw  Nayioahon  CoMPiiNT,  Lid./ 
AppsLLAirr,  V.  Munbon  Steamship  Line.  App»Btl  from 
the  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit.  Motion  to  dismiss  or  aflSrm  submitted  February 
4,1918.  Decided  March  4, 1918.  Per  Curiam.  Dismissed 
for  want  of  jurisdiction. upon  the  authority  of  (1)  §  128, 
Judicial  Code;  Oregon  Ry.  &  Nov.  Co.  v.  Bdffour,  179 
U.  S.  55.  See  Marfadden.  v.  United  States,  213  17.  S.  288; 
CkM  V.  Eumig,  237  U.  S.  197.  (2)  §  237,  Judicial  Code, 
as  amended  by  the  Act  of  Congress  of  September  6, 1916, 
§6,  c.  448,  39  Stat.  726.  See  Glaegow  Na».  Co.,  Ltd.,  v. 
Munean  S.  S.  Co.,  243  U.  S.  643.  Mr.  J.  Parker  KirKn, 
Mr.  John  M.  Woeieey  and  Mr.  Cletus  Keating  for  appeUant«r 
Mr.  John  W.  Oriffin  latB^pp^Hkae. 


No.  179.  .  FoBD  Motor  Compakt,  Afpbllant,  v. 
Jobs  S.  Chambebb,  as  Contbollbr  of  thb  State  of 
California,  et  al.  Appeal  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of  California. 
Ai^ed  February  1,  1918.  Decided  March  4,  1918.  Per 
Curiam.  Judgment  affirmed  with  costs  upon  the  author- 
ity of  ArkansCis  Building  &  Loan  Association  v.  Madden, 
175  U.  S.  269;  Bmse  Artesian  Water  Co.  v.  Boise  City,  213 
U.  S.  276;  Singer  Sewing  Machine  Co.  v.  Benedid,  229 
U.  S.  481.  Mr.  W.  F.  WiUiamson,  Mr.  Alfred  Lucking 
and  Mr.  L.  B.  Robertson  for  appellant.  Mr.  U.  8., 
Wdb  and  Mr.  Raymond  Benjamin,  for  appellees,  sub- 
mitted. 
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No.  476.  STBAMsmp  Bowdoin  Company,  Plaentiff 
IN  Ebbob,  v.  Indxtbtbial  Agcidbnt  Commission  of  tbx 
Statb  of  Califobnia  et  al.  In  error  to  the  Supreme 
Court  of  the  State  of  California.  Argued  January  21, 
1918.  Decided  March  4,  1918.  Per  Curiam.  Judgment 
reversed  upon  the  authority  of  ScfuJOiem  Pacific  Co.  v. 
Jeruen,  244  U.  S.  205;  Clvde  SteamOdp  Co.  v.  Walker,  244 
U.  S.  255.  Mr.  Edward  J.  MeCukhen  and  Mr.  Ira  A. 
CompbeS  for  plaintiff  in  eiTor.  Mr.  Chrielopher  M.  Brad- 
ley tor  ddeodBsiiR  in  error. 


Nos.  474  AND  475.   Alaska  Pacdic  Ssbambhip  Com- 
pany,   PliAINllFFyN   EbBOB,    V.   InDUBTBIAL  AcaDBMT 

Commission  of  fax  Statb  of  Caufobnu  xt  al.  In 
error  to  the  Supreme  Court  of  the  State  of  Calif omia. 
March  4,  1918.  Per  Curiam.  Stipulations  d  ooonsel 
to  the  effect  that  the  same  judgments  may  be  entsied  in ' 
these  cases  as  in  case  No.  476,  (nest  eupra)  having  been 
filed,  the  judgments  are  therefore  reversed  and  the  cases 
remanded  for  further  proceedings.  Mr.  Ira  A.  CamipbeU 
and  Mr.  Edward  J.  MeCulchen  for  plaintiff  m  error.  Mr. 
Ckrietapher  M.  Bradley  for  defendants  in  enor. 


No.  539.  John  Enobll  bt  al.,  Plaintiffb  in  Ebbob, 
V.  UNrTED  States.  In  error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit.  Motion  to  dis- 
miss submitted  February  4, 1918.  Decided  March  4 ,1918. 
Per  Curiam.  Dismissed  for  want  of  jurisdiction  upon  the 
autiioiity  of  Maqfaddenv.  United  States,  213  U.  S.  288; 
Friedman  v.  United  Statee,  244  U.  S.  643.  Mr.  R.  0. 
Moan  and  Mr.  William  A.  Cray  for  plaintiffs  in  error. 
The  SoUcitar  General  for  the  United  States. 
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No.  148.    PtTGKT  Sound  Traction,  Light  <fc  Powbr 

Ck>MPANT  ST  AL.,  PlAINTIFFB  IN  ErBOB,  t^.  FrBD  W.  NsW- 

BLL  BT  AL.,  CoMMissiONXBS,  ETC.  In  eROF  to  the  Su- 
preme Court  of  the  State  of  WashingtoiL  Argued  Jan- 
uary 23,  24,  1918.  Decided  March  4, 1918.  Per  Cvariam. 
Dismissed  for  want  of  jurisdiction  upon  the  authority  of 
(1)  Fka  National  Bank  v.  EathemUe,  215  U.  3.  341,  346; 
Roff^s  V.  Clark  Iran  Co.,  217  U.  8.  589;  BoUer  v.  Mur- 
ray, .234  U.  S.  738;  (2)  St  Anthony  Fatta  Water  Co.  v. 
Board  of  Water  CommimonerB,  168  U.  S.  349,  368,  370- 
371;  Joy  v.  St.  Louis,  201  U.  S.  322,  342;  Weema  Steamr 
boat  Co.  V.  People's  Co.,  214  U.  S.  345,  355;  (3)  Deming 
V.  Carlisle  Packing  Co.,  226  U.  S,  102,  105;  Consolidated 
Turnpike  Co.  v.  Norfolk,  etc..  By.  Co.,  228  U.  S.  696,  600; 
Ennis  Water  Works  v.  Ennis,  233  U.  &  652,  658.  Mr. 
James  B.  Howe,  for  plcdntiffs  in  error,  submitted.  Mr. 
W.  0.  McLaren,  Mr.  James  C.  Hering  and  Mr.  John  B. 
^  Shorett  for  defendants  in  error. 


No.  767.  Hugo  Yantab,  PLAiNitFr  in  EbboBi  v. 
Unitbd  Staiss;  and 

No.  788.  Otto  Yantab,  Plaintiff  in  Ebbor,  v. 
UNmn  States.  In  error  to  the  District  Ciourt  of  the 
United  States  for  the  District  of  Rhode  Island.  Motion 
to  dismiss  submitted  March  4, 1918.  Dcicided  March  11, 
1918.  Per  Curiam.  Judgments  affirmed  upon  the  au- 
thority of  Selective  Draft  Law  Cases,  245  U.  S.  366.  Mr. 
Waller  NeUes  for  plaintiffs  in  error.  The  Solicitor  Oeheral 
for  the  United  States. 


No.  196.  Anna  MabtiN,  Adbonibtratbix,  btc.. 
Plaintiff  in  Error,  v.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company.   In  error  to  the  Supreme  Court 
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of  the  State  of  Wisoondn.  Argued  March  IS,  1918. 
Decided  March  18,  1918.  Per  Curiam.  Judgment  af- 
firmed with  costs  upon  the  authority  of  Chicago  Junction 
Ry.  Co.  V.  King,  222  V.  8.  222;  Seaboard  Air  Line  By.  v. 
Padgett,  236  U.  S.  668,  673;  Seaboard  Air  Line  By.  v. 
Koennecke,  239  IT.  S.  852,  356;  Great  Northern  By.  Co.  v. 
Knapp,  240  U.  S.  464,  466;  Baltimore  &  Ohio  B.  B.  Co. 
V.  Whitacre,  242  U.  S.  169.  Mr.  WaUer  L.  GM  and  Mr. 
Henry  Mahoney  for  plaintiff  in  error.  Mr.  H.  J.  KHUlea, 
Mr.  C.  H.  Van  AMne  and  Mr.  JEtodger  M.  Trump  for 
defendant  in  error* 


No.  868.  Rhodes  E.  Cavb  xt  al.,  Plajntswwb  m 
EBROB,tF.  State  OP  MissoimiBXBifiii.  Jambs  P.  Nb well. 
In  error  to  the  Supreme  Oourt  of  the  State  of  Missouri. 
Motion  to  dismiss  submitted  March  11,  1918.  Dedded 
March  18|  1918.  Per  Curiam.  Dismissed  for  want  of 
jurisdiction  upon  the  authority  of  (1)  §237,  Judicial 
Code,  as  amended  by  the  Act  of  Congress  oS  September  6, 
1916,  c.  448,  39  Stat.  726;  PhiladelphOi  A  Beading  Coal 
it  Iron  Co.  V.  GUberl,  246  U.  S.  162;  (2)  Wilson  v.  North 
Carolma,  169  U.  S.  586,  592;  Taylor  A  MarMa  v.  Beck- 
ham, 17STJ.  8. 54S,  576.  Mr.  George  B.WeMer,  Mr.  EUiott 
W.  Major,  Mr.  Charles  G.  BemOe  and  Mr.  Selden  P. 
Spencer  for  plaintiffs  in  error.  Mr.  George  F.  Haid  and 
Mr.  Prank  H.  SuBioan  for  defendant  in  error. 


No.  188.  Oliver  H.  Smtth,  Jr.,  Puknrrm  m  Error, 
V.  Wa8Hikgton-Sox7thern  Railway  Company.  In  error 
to  the  Court  of  Appeals  of  the  District  of  Columbia. 
Argued  March  13,  1918.  Decided  March  18, 4918.  Per 
Curiam.  Dismissed  for  want  of  jurisdiction  upon  the  au- 
thority of  MacfarUmd  v.  Brmm,  187  IT.  S.  239,  246;  Mac- 
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/4trUmd  V.  Byme$,  187  U.  S.  246;  Bark  v.  Myen,  207  U.  8. 
244;  Cce  v.  Armour  FertOuer  Works,  237  U.  S.  413,  41S- 
419.  Mr.  Ralph  D,  FUharty  aad  Mn  J.  S.  Eaiby-Smith 
tot  plaintiff  in  error.  Mr.  Frederic  D.  McKermey,  Mr. 
J.  S.  FUmnery.Mr.  0.  B.  CrrngkOl  and  Mr.  W.  C.  Car- 
penter for  defendant  in  error. 


No.  187.  John  GuMD  Bbbwino  CkwPANT,  Aprau.Airr, 
9.  Gbbat  Nobthbbn  Railway  Compamt  bt  al.  Appeal 
from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota.  Argued  Mardi  13,  1918.  Dedded 
Miarch  18,  1918.  Per  Curiam.  Judgment  affirmed  upon 
Ihe  authority  of  (1)  The  Cherokee  Tobaeeo,  11  Wall.  616, 
624;  Whitney  v.  Boberteon,  124  U.  S.  190,  194;  Ward 
V.  Race  Horte,  163  U.  S.  504,  511;  (2)  Urnted  Stalee  v. 
4SGanon»<^Whitkey,9SV.a.l8S.  QeePernnv.UniUd 
Statet,  232  U.  S.  478,  483-485.  (3)  Johneon  v.  Oearlde. 
234  U.S.  422.  Mr.  FrederickW.ZoOman,  Mr.  Levi  Cooke, 
Mr.  Louie  W.  Frankd  and  Mr.  Robert  Cndn  for  appellant. 
Mr,  Aeeidant  Attorney  Qeneral  Waxren  for  appellees. 


No.  810.  Edwabd  JaFFSBSON  Bbtam,  Plaintiff  in 
Erbob,  v.  XjctmsnuM  A  Nasbvillb  Railboad  Com- 
FANT.  In  emu  to  the  United  States  Circuit  Court  of 
Appeab  for  the  Eighth  Circuit.  Motion  to  dismiss  or 
affirm  submitted  March  4,  1918.  Decided  March  18, 
1918.  Per  Curiam.  Dismissed  for  want  of  jurisdiction 
iqxm  the  authwity  of  Bagley  v.  OenenU  Fire  Extinyui$her 
Co.,  212  U.  S.  477;  Merriam  Co.  v.  SyntUeate  PubUahing 
Co.,  237  U.  S.  618;  SkuUhia  v.  McDougdL,  225  U.  S.  561; 
ffuS  V.  Bun,  234  U.  Q.  712, 720;  Norton  v.  WhUeeide,  239 
U.  S.  144, 146-147.   Petition  for  writ  of  certiorari  denied. 
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Mr.  Shepard  Barclay  tor  plaintiff  in  error.  Mr.  Henry  L. 
Stone,  Mr.  Edward  S.  J(mM  and  Mr.  Harold  R.  SmaU  for 
the  defendant  in  error. 


No.  320.  Illinois  Central  Railroad  Company, 
Plaintiff  in  Error,  v.  Mrs.  Marshall  Lanis,  Adminis- 
tratrix OF  Marshall  Lanis,  Deceased.  In  error  tq 
the  Supreme  Court  of  the  State  of  Louisiana.  ,.Motion 
to  dismiss  or  affirmed  submitted  March  11,  1918.  De- 
cided March  18,  1918.  Per  Cvriam.  Judgment  affirmed 
with  costs  upon  the  authority  of  Miesayri,  Kamas  dt 
Texas  Ry.  Co.  v.  Wulf,  226  U.  S.  570,  576;  lUinaia  Surety 
Co.  V.  United  States,  240  U.  S.  214, 221;  Seaboard  Air  Line 
Ry.  V.  Renn,  241  U.  S.  290,  293-294.  Mr.  Gustam  Lends, 
Mr.  Hunter  C.  Leake,  Mr.  Blewett  Lee  and  Mr.  R.  V. 
Fletcher  for  plaintiff  in  error.  Mr.  CHrauU  Farrar  for  de- 
fendant in  error. 

4 


No.  — ,  Original.  Ex  parte:  In  the  Matter  of  Wil- 
liam H.  Bltmtbr,  Petitioner.  Submitted  March  4, 
1918.  Decided  March  18,  1918.  Motion  for  leave  to  file 
a  petition  for  writ  of  mandamus  denied.  Mr.  WHUam  H. 
Blymyer  prose. 


No.  115.  Grand  Trunk  Western  Railway  Compant, 
Appellant,  9.  United  States.  Appeal  from  the  Court  of 
Claims.  Argued  March  ?1,  1918.  Decided  March  26, 
1918.  Per  Curiam.  Dismissed  for  want  of  jurisdiction 
upon  the  authority  of  §  242,  Judicial  Code.  Mr.  L.  T. 
Michener  for  appellant.  Mr.  Assistant  Attorney  Oeneral 
Thompson  for  the  United  States. 
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No.  728.  Valentinb  T.  Collard,  ADBHrnffmAioR  op 
THE  Estate  op  SABfcncL  T.  Collard,  Deceased,  Plain- 
Tipp  IN  Error,  v.  Pittsburgh,  Cincinnati,  Chicago  A 
St.  Louis  Railway  Company.  In  error  to  the  Court 
of  Appeals  of  the  State  of  Kentucky.  Motion  to  dismiss 
submitted  March  11,  1918.  Decided  March  25,  1918. 
Per  Curiam.  Dismissed  for  want  of  jurisdiction  upon  the 
authority  of  (1)  §  237,  Judicial  Code,  as  amended  by 
the  Act  of  Congress  of  September  6,  1916,  c.  448,  §  6,  39 
Stat.  726;  (2)  Schhsaer  v.  HemphiU,  198  U.  S.  173; 
Mtssouri  &  Kansas  Interurban  Ry.  Co.  v.  OkUhCf  222 
U.  S.,  186;  Louisiana  Navigation  Co.  v.  Oyster  Commission 
of  Louisiana,  226  U.  S.  99.  Mr.  Matthew  O'Doherty  for 
plaintiff  in  error.  Mr.  William  W.  Crawford,  Mr.  Edmund 
F:  Trabue  and  Mr.  John  C.  Doolan  for  defendant  in  error. 


No.  203.  Bai/timorb  &  Ohio  Railroad  GompanTi 
Plaintiff  in  Error,  t^.  Jambs  H.  Smith.  In  error  to  the 
Court  of  Appeals  of  the  State  of  Kentucky.  Argued 
March  18,  19,  1918.  Decided  March  25,  1918.  Per 
Curiam.  Judgment  affirmed  with  costs  upon  the  authority 
of  (1)  Missouriy.  Kansas  A  Texas  Ry.  Co.  v.  Wulf^  226 
U.  S.  570,  576;  lUinois  Surety  Co.  v.  United  States,  240 
U.  S.  214,  221;  Seaboard  Air  Line  Ry.  v.  Renn,  241  U.  S, 
290,  293-294;  (2)  Chicago  Junction  Ry.  Co.  v.  King,  222 
U.  S.  222;  Seaboard  Air  Line  Ry.  v.  PadgeU,  236  U.  S.  668, 
673;  Seaboard  Air  Line  Ry.  v.  Koennecke,  239  U.  S.  352, 
355;  Gh-eat  Northern  Ry.  Co.  v.  Knapp,  240  U.  S.  464,  466; 
Baltimore  &  Ohio  R.  R.  Co.  v.  Whitacre,  242  U.  S.  169. 
Mr.  William  W.  Crawford^  Mr.  Edmund  F.  Trabue  and 
Mr.  J.  C.  Doolan  for  plaintiff  in  error.  Afr.  Eugene  Hub- 
hard  for  defendant  in  error. 


No.  228.    Prank  McKnight,  Plaintiff  in  Error,  v. 
State  op  New  Mexico.    In  error  to  the  Supreme  Court 
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of  the  State  of  New  Mesioo.  Aigued  March  20,  1918. 
DMided  March  25,  1918.  Fet  Curiam.  DiamiBBed  for 
want  of  jurisdiction  upon  the  authority  of  McCarquodale 
V.  Texas,  211 U.  S.  432, 437;  Forbes  v.  State  CauncU  of  Vir- 
ginia, 216  U.  S.  396, 399;  St.  Louis  A  San  Francisco  B.  B. 
Co.  V.  Shepherd,  240  U.  S.  240,  241;  BUbyv.  Stewart,  ante, 
255.  Mr.  C.  0.  Thompson  and  Mr.  Wittiam  A.  Dwm  for 
plaintiff  in  error.  Mr.  Harry  L.  Fatton,  for  defendant  ir 
error,  submitted. 


No.  232.  H.  A.  Moss  amd  J.  F.  BBADrom>,  PL^nmm 
IN  Ebbor,  v.  C.  C.  Moobx  et  al.  In  error  to  the  Su- 
prente  Court  of  the  State  of  California.  Argued  Mardi  21, 
1918.  Decided  March  25,  1918.  Fer  Curiam.  Dis^ 
missed  for  want  of  jurisdiction  upon  the  authority  of 
Thomas  v.  Iowa,  209  U.  S.  258;  Appleby  v.  Buffalo,  221 
U.  S.  524, 529;  Manhattan  Life  Ins.  Co.  v.  Cohen,  234  U.  S. 
123,  134.  Mr.  A.  E.  Shaw,  for  plaintiffs  in  error,  submit- 
ted. Mr.  E.S.  FiOsbury,  Mr.  WiXUam  F.  Berrin,  Mr. 
Alexander  Britton,  Mr.  Bvans  Browne,  Mr.  JuUus  Kahn, 
Mr.  Burke  Corbet  and  Mr.  John  B.  Sdby  for  defeodanta 
in  error. 


No.  — .  Qrii^nal.  Ex  parte:  In  hbs  Mattbb  or  Ht- 
MAN  L.  SiGBiBCHilmB,  PxTiTiONXB.  Submitted  March 
27,1918.  Decided  April  1, 1918.  Motion  for  leave  to  file 
petition  for  a  writ  of  mandamus  denied.  Mr.  Morris  0. 
Michaels  for  petitioner. 


No.  239.  Jambs  F.  Tatlob  m  au,  AFPnuiAim,  e. 
United  States.  Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  fifth  Circuit.  Submitted 
March  20,  1918.    Decided  April  15,  1918.    Fer  Cvriam. 
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Judgment  affinned  upon  the  authority  of  Washinglon 
SecurUiea  Co.  v.  United  States,  234  U.  S.  76,  78;  Wnghlr 
BlodgeU  Co.  y.  United  States,  236  U.  S.  397, 402^106;  Linn 
&  Lane  Timber  Co.  v.  United  States,  236  U.  S.  574,  575, 
576.  Mr.  B.  E.  MiUing  and  Mr.  E.H.  Randolph  for  ap- 
pellants. Mr.  Assistant  Attorney  Oeneral  Kearfid  for  the 
United  Sta)». 


No.  254.  Centrax  of  Geobgu  Railway  Company, 
Plaintiff  in  Erbob,  v.  Bibdus  V.  Deloagh.  In  error 
to  the  Court  of  Appeals  of  the  State  of  Georgia.  Ai^ed 
March  28,  1918.  Decided  April  15,  1918.  Per  Curiam. 
Judgment  reversed  with  costs  upon  the  authority  of 
Permsyltxmia  Co.  v.  Danat,  239  U.  S.  50;  New  York  Central 
&  Hudson  River  R.  R.  Co.  v.  Carr,  238  U.  S.  260.  Mr,  T. 
M.  Cunningham,  Jr.,  for  pIainti£F  in  error.  Mr.  Edgar  J. 
Oliver  and  Mr.  Francis  M.  Olv»r  (ot  defendant  in  error* 


No.  598.  James  S.  Hopkins,  as  Receiver,  etc., 
Plaintiff  in  Ebbob,  v.  United  States  of  Amebica, 
Suing  fob  the  Use  and  Benefit  of  Elungton  &  Guy 
(Inc.)  et  al.  In  error  to  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  North  Carolina.  Motion 
to  dismiss  or  affirm  submitted  March  25,  1918.  Decided 
April  15,  1918.  Per  Curiam.  Judgment  affirmed  with 
costs  upon  the  authority  of  United  Stales  v.  Congress  Con- 
struction  Co.,  222  U.  S.  199.  Mr.  Mark  W.  Brown  and 
Mr.  Albert  J.  Hopkins  for  plaintiff  in  error.  Mr.  A.  B. 
Dickinson  for  defendants  in  error. 


No.  335.   Donald  A.  Cubban,  Plaintiff  in  Ebbob,  v. 
Chicago  Shobt  Line  Railway  Company.   In  error  to  the 
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Appellate  Court,  First  District  of  the  State  of  lUiiicMs. 
Motion  to  dismisB  submitted  April  15,  1918.  Decided 
April  22,  1918.  Per  Curiam.  Dismiflsed  for  want  of 
jurisdiction  upon  the'autli<nity  of  Miedreich  y.  Lauen- 
Mein,  232  U.  S.  236,  243;  Interetaie  Amueement  Co.  v.' 
Albert,  230  U.  8.  560,  566-567.  Mr.  Mane  Iv68  for  plain- 
tiff in  error.  Mr.  WHUam  Rathmann  for  defendant  in 
error. 


No.  495.    EnWABDB.PftTOBANnEDWABnF.EjBABNBT, 

RscEiyBBa  of  tHS  Wabash  Railroad  Company,  Pl^in- 

TEFn  IN  ESBOBy  V.  LaUBA  CHBISTri  AniONISTRAIBIX 
OF  THB  ESTATB  OF  EnWABD  F.  ChBISTT,  DECEASED.     In 

error  to  the  Kansas  City  Court  of  Appeals  of  the  State  of 
Missouri.  Motion  to  dismiss  submitted  April  15,  1918. 
Decided  April  22,  1918.  Per  Curiam.  Dismissed  for 
want  of  jurisdiction  upon  the  authority  of  §  237,  Judicial 
Code,  as  amended  by  the  Act  of  September  6,  1916,  c. 
448,  39  Stat  726.  Mr.  VoTnes  L.  Afinnis  for  plaintiffs  in 
error.  Afr.  Bnioe  Bomeff  for  defendant  in  error. 


No.  799.  Geobge  F.  Montgomebt,  Appellant,  v. 
Abthub  Woods,  Pouge  Coioossioneb  of  the  Cmr  of 
New  Yobk.  Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York. 
Argued  AprU  19,  1918.  Decided  April  22,  1918.  Per 
Curiam.  Judgment  affirmed  with  costs  upon  the  authority 
of  (1)  Munsey  v.  Claugh,  196  U.  S.  364,  373-374;  Apple- 
yard  V.  Maaeachusetta,  203  TJ.  S.  222;  McNichols  v.  Pease, 
207  U.  S.  100;  Biddinger  v.  Cammieeianer  of  Police,  245 
U.  S.  128;  (2)  Muneey  v.  Claugh,  196  U.  S.  364,  373; 
Pierce  v.  Creecy,  210  U.  S.  387,  401,  402^  404r-405;  Drm 
V.  T%ato,  235  U.  S.  432,  439HM0.    Mr.  Herbert  N Me  iw 
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appellant    Mr.  Rcbert  S.  JohnsUme  and  Mr.  Edmund  K. 
TmU  for  appellee. 


No.  660.  GiABBNCB  F.  BntDBBTB,  Appellant,  v. 
AmHUB  Woods,  Poucb  CoMMisfiioNBB  of  the  Citt  of 
New  Yobk;  and 

No.  661.  Eellogo  Bikdsbte,  Appellant,  t;.  Arthur 
Woods,  Police  Cohmissioner  of  the  City  of  New 
York.  Appeals  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York.  Argued 
April  19,  1918.  Decided  April  22,  1918.  Per  Curiam. 
Judgments  affirmed  with  costs  upon  the  authority  of 
Munsey  v.  Clough,  196  U.  S.  364,  373;  Pierce  v.  Creecy, 
210  U.  S.  387,  401,  402,  404,  405;  Drew  v.  Thaw,  236 
tl.  S.  432,  43&-440.  Mr.  Charles  L.  Craig  for  appellants. 
Mr.  Robert  S.  Johnstone  and  Mr.  Edmund  K.  Trent  for 
appellee. 


No.  269.  D.  E.  Footb  &  Company,  Inc.,  et  al.. 
Plaintiffs  in  Error,  v.  Emerson  C.  Harbinoton, 
Governor  of  the^ate  of  Maryland,  et  al.  In  error 
to  the  Court  of  Appeals  of  the  State  of  Maryland.  Argued 
April  23,  24, 1918.  Decided  April  29,  1918.  Per  Curiam. 
Dismissed  for  want  of  jurisdiction  upon  the  authority  of 
Eustis  ^\  BoUes,  150  U.  S.  361;  Leathe  v.  Thomas,  207  U. 
S.  93;  Holden  Land  Co.  v.  Inter-Stale  Trading  Co.,  233  U. 
S.  536,  541 ;  BiJby  v.  Stewart,  ante,  255.  Mr.  George  While- 
lock  for  plaintiffs  in  error.  Mr.  Ogle  Marhw^  and  Mr. 
Albert  C.Ritchie  (or  ddendsaitsm  error. 


No.  263.    Chicaoo,  Kalamazoo  &  Saqinaw  Railway 
Company,  Plaintiff  in  Error,  v.  Gale  Kindlesparker. 


Digitized  by  VjOOQIC 


658  OCrOBEIt  TERM,  1917. 

DedakMiB  Per  Curiam,  Etc.  M6  U.  S. 

In  error  to  the  United  States  Uircuit  C!ourt  of  Appeals  fw 
the  Sixth  Circuit.  Argued  April  24,  25;  1918.  Decided 
April  29,  1918.  Per  Curiam.  Judgment  reversed  with 
costs,  and  case  remanded  to  the  District  Court  of  the 
United  States  for  the  Western  District  of  Michigan  for 
further  proceedings,  upon  the  authority  of  Minneapolis 
&  St.  Louis  R.  R.  Co.  v.  Winters,  242  U.  S.  353.  Afr. 
Stuart  E.  Knappen  and  Mr.  Frank  E.  Robscn  for  plaintiff 
in  error.  Mr.  Charles  F.  Hext  and  Mr.  H.  Monroe  Dun- 
ham for  defendant  in  error. 


No.  256.  Mrs.  Laura  L.. Bunch,  Pbtitionsb,  t^.  J.  S. 
Malonet,  as  Tbusteb  in  Bankruptcy  for  the  T.  H. 
Bunch  Commission  Company,  Bankrupt.  On  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit.  Argued  April  23,  1918.  Decide^} 
April  29,  1918.  Per  Curiam.  .Judgment  reversed  with 
costs,  and  case  remanded  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Arkansas  for 
further  proceedings,  uppn  the  authority  of  Martin  v. 
Commercial  National  Bank,  246  U.  S.  513.  Mr.JV.  E. 
Hemingway,  Mr.  G.  B.  Rose,  Mr.  J.  F.  Loughborough  and 
Mr.  V.  M.  Mike  for  petitioner.  Mr.  R.  8.  Wimberly  and 
Mr.  J.  M.  Moore  for  respondent. 


No.  478.  Mary  A.  Parmsudb,  as  Administbatroc 
OF  the  Estatb  of  David  Pabmblbe,  Dbcbabed,  Plain- 
tiff IN  Error,  v.  Chicago,  Milwaitkeb  &  St.  Paul 
Railway  Company.  In  error  to  the  Supreme  Court  of  the 
State  of  Washington.  Motion  to  aflSrm  or  transfer  to 
summary  docket  submitted  April  24,  1918.  Decided 
April  29,  1918.    Per  Curiam.    Judgment  aflSrmed  with 
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costs  upon. the  authority  of  Chicago  Junctitm  Ry.  Co.  v. 
King,  222  U.  S.  222;  Seaboard  Air  Line  Ry.  v.  Padgett, 
236  tJ.  S.  668,  673;  Secboard  Air  Line  Ry.  v.  Koennecke, 
239  U.  S.  352,  356;  Great  NarOem  Ry.  Co.  v.  Knapp,  240 
U.  S.  464, 466;  BaUimare  A  Ohio  R.  R.  Co.  v.  Whiiacre,  242 
U.  S.  169.  Mr.  Arthur  E.  Griffin  and  Mr.  TJumas  B. 
MeMattin  tm  plaintiff  in  error.  Mr;  Reman  H.  Fietd  for 
defendant  in  eixor. 


DECISIONS  ON  PETITIONS  FOR  WRITS  OF  CER- 
TIORARI, FROM  MARCH  4, 1918,  TO  MAY  6, 1918. 

No."*  806.  JosiFH  ScHLTTE  Bbswinq  Compant,  Pb- 
TiTioNXB,  P.  Houston  Ice  &  Bbew^o  Company  bt  al. 
March  4,  1918.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Fifth  Cir- 
cuit granted.  Mr.  RuseeU  Jaekeon  for  petitioner.  No 
aiqpearanoe  f w  reepondents. 


No.  831.  Ebie  Railroad  Company,  Pibtitionbb,  v. 
John  R.  Shuabt  et  al.,  etc.  March  4,  1918.  Petition 
for  a  writ  of  certiorari  to  the  Supreme  Court  of  the  State 
of  New  York  granted.  Mr.  Thomas  Watts  for  petitioner. 
Mr.  Reeves  T.  Strickland  for  respondents. 


No.  821.  Macbeth-Evans  Glass  Company^  Pe- 
TmoNEB,  V.  General  Elbctbic  Company.  March  4, 
1918.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court,  of  Appeals  for  the  Sixth  Circuit  denied. 
Mr.  Joseph  TFtl&y  and  Mr.  Paul  Synnestvedt  for  petiticmer. 
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Mr.  Frederick  P.  Fish,  Mr.  W.  K.  Bichardmm  and  Mr. 
WiOiam  W.  Dodge  for  raspondnt. 


No.  843.  John  L.  Cbsvxung,  PBrrnoKXB,  v.  J.  T. 
NswTON,  GomciBBiOKBB  OF  PAnim.  Mansh  4,  1018. 
Petition  for  a  writ  of  oertionri  to  the.Court  of  Appeals  of 
the  District  of -Columbia  denied.  Mr.  Ddoe  O.  HayneSy 
Mr.  Robert  8.  BUnr  and  Mr.  Pond  A.  BUdr  for  petitioner. 
No  brief  filed  for  respondent. 


No.  846.  Ebib  Railroad  CmtPAvr,  PmnoNSBy  v. 
Edwin  J.  Bxuv,  Jr.,  an  Infant,  bt  his  Nxxt  Fbibnd,  r 
AL.  Mareh  11,  1918.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Third 
Circuit  granted.  Mr.  Oeorge  8.  Hobartf  Mr.  F.  D.  Mo- 
Kenney  and  Mr.  Otibert  CoUine  for  petitioner.  Mr.  Jamee 
/.  MuiT^Ay  and  Mr.  fioymofid  I>(Meon  for  leq^ 


No.  851.  Edward  B.Prtob  XT  AL,  AS  RacxivxBS,  ETC., 
PBTinoNEBS,  V.  Allbqa  Wiujams.  March  11,  1918. 
Petition  for  a  writ  of  certiorari  to  the  Supreme  Court 
of  the  State  of  Missouri  granted.  Mr.  Jamee  L.  MinnU 
for  petitioners.   No  appearance  for  respondent. 


No.  886.  Frank  A.  Bonb,  Pbtetionxb,  p.  Cqumib- 
siONBB  OF  Mabion  Countt.  March  11,  1918.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
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of  Appeals  for  the  Seventh  Circmt  granted.  Mr.  Clarence 
E.  Mehlhope  and  Mr.  Arthur  H.  Ewaid  for  petitioner. 
Mr.  V.  H.  Lockwood  for  respondent. 


No.  823.  Jacob  Rouas,  PxrnTioNSB,  t^.  Tidc  Associa* 
TiON  OF  THE  Bar  OP  THE  CiTY  OP  Nbw  Yore.  March  1 1 , 
1918.  Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  New  York  denied.  Mr.  Charles  E. 
LeBarhier  for  petitioner.  Mr.  Einar  Chrystie  and  Mr. 
George  W.  Widcersham  for  respondent. 


No.  832.  AiiPBXD  T.  Petbbson,  PormoNSB,  v.  United 
States.  March  11, 1918.  Petition  for  a  writ  of  oertiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  denied.  Mr.  R.  A.  Ayera  for  petitioner. 
TAe  iSoitcifor  GteneroZ  for  the  United  States. 


No.  837.  Anne  Marie  Berg  bt  al.,  PsTiTCONERSt  v. 
Charles  D.  Baker.  March  11,  1918.  Petition  for  a 
¥mt  of  oertiorari  to  the  Supreme  Court  of  the  State  of 
Minnesota  denied.  Mr.  Halvor  Steeneracn  for  petitioners. 
No  appearance  for  respondent. 


No.  842.  Mattee  RiEGER,  Petitioner;  v.  Robert 
Abrahs.  March  11;  1918;  Petition  for  a  writ  of  cer* 
tiorari  to  the  Supreme  Court  of  the  State  of  Washington 
denied.  Mr.  DdUas  V.  Halveretadt  for  petitioner.  No 
appearance  for  respond  nt. 
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No.  850.  Capital  Savingb  Bank  A  Trust  Compakt, 
Pbhtioner,  v.  Inhabitants  of  thb  Town  of  Framing- 
ham.  March  11,  1918.  Petition  for  a  writ  of  oerticmri 
to  the  United  States  Circuit  Court  of  AppealSf  for  the 
First  Circuit  denied.  Mr.  Charles  F.  Choaie,  Jr.^  and 
Mr.  Samud  E.  Swayte  for  petitioner.  Mr.  Alfred  Hemen- 
way  and  Mr.  Edwin  H.  Abbot,  Jr.,  for  respondents. 


No.  854.  CmcAoa,  Rock  Island  A  Pacific  Railway 
Company,  PbtitionxRi  v.  L.  J.  Ray,  AnMiNiSTRATiax, 
BTC.  March  11, 1918.  Petition  for  a  writ  of  certiorari  to 
the  Supreme  Court  of  the  State  of  Oklahoma  denied. 
Mr.  R.  J.  RcberU,  Mr.  M.  L.  Bett,  Mr.  Thamae  P.  LitOe- 
page,  and  Mr.  Sidney  F.  Taliaferro  for  petitioner.  No 
appearance  for  reqiondent. 


No.  855.  McCuntic-Marshall  CoNSTRucnoir  Com- 
PANYi  PBTmoNXRy  V.  EuYORA  FoRGY.  March  11,  1918. , 
Petition  for  a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeab  for  the  Eighth  Circuit  denied.  Mr. 
0.  H.  Dean,  Mr.  W.  D.  McLeod  and  Mr.  H.  M.  Umg- 
toortf^  for  petitioner.  Afr.  Daniel  7.  iJbtoeS  for  req)ond6nt. 


No.  867.  Hamruro-Ambrikanisghb-Packbtfahrt 
Aktien-Gksellsghaft,  etc.,  bt  al.,  Prtitionsrs,  v. 
UmnsD  States.  March  11,  1918.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  ^peab 
for  the  Second  Circuit  denied.  Mr.  Walkr  C.  Noyee  for 
petitioners.  The  SolieUor  Oeneral  and  Mr.  AssieUuU  Ai^ 
tomey  Oeneral  Warren  for  the  United  States. 
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No.  874.     Illinois  Cbntbal  Railroad  Compant, 

IhDTmONBB,  t^.  AlLINB  SkINNBB,  ADimnSTRATiaX,  BTC. 

March  ll,  1918.  Petition  for  a  writ  of  certiorari  to  the 
Court  of  Appeak  of  the  State  of  Kentucky  denied.  Mr. 
Robert  V.  Fletcher,  Mr.  Edmund  F.  Trabue,  Mr.  Blewett  Lee 
and  Mr.  Charles  K.  Wheeler  for  petitioner.  Mr.  David  A . 
Boier  for  reqiondent. 


No.  886.  Michigan  Cknthal  Railroad  Cohpant, 
PBTinoNXRy  V.  United  Stai*e6.  March  11,  1918.  Pe- 
tition for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  denied.  Mr.  J. 
Walter  Dohany  and  Mr.  Frank  E.  Bobson  for  petitioner. 
The  ScUcUor  Oeneral  and  Afr.  Aeei^ant  to  the  Attorney 
(Sbmrol  TocU  for  the  United  States. 


No.  896.  QuARANTT  Tbust  Coicpant  of  New  York, 
Petetioicbb,  p.  Kingdom  of  Roumania.  March  11, 1918. 
Petition  lor  a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit  denied.  Mr. 
Frank  M.  Patterson  and  Mr.  Jt  F.  Morgan  for  petitioner. 
Mr.  JoiepA  Af.  ITorf^ieU  for  respondent.  / 


No.  898.  Gbatbonia-Nasbviujs  Liticbeb  Compant 
BT  al.,  PkTinoNEBS,  V.  Alvin  D.  Goldman,  TbustbIis. 
March  11,  1918.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  denied.  Afr.  H.  S.  Priest,  Mr.  Morton  Jovrdan 
and  Mr.  T.  E.  Francis  for  petitioners.  Mr.  W.  E.  Hem- 
mgwofy^Mr.  0.  B.  Rose,  Mr.  J.  F.  Loughborough  and  Mr. 
V.  M.  MUes  for  respondent. 
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No.  810.  Edwabd  JsFmeoN  BbtaNi  Plaxntifp  ik 
Errob,  v.  LoinsyiLLB  &  Nashyuoj}  Rhiaoad  Goif- 
PANT.   See  cmte^  651. 


JNo.  848.  Albert  Q.  Dickinbon,  PKnnoNiL ,  «/.  O. 
&  W.  Thitm  Company.  March  18,  1918.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  denied.  Mr.  Roger  W.  Butter- 
field  and  Mr.  Wittard  F.  Keeney  for  petitioner.  Mr. 
Fred  L.  ChappeU  for  respondent. 


.    No.  849.     A.  E.  ACKERMAN  COICPAKT^  PlSTITIOMSRy  V. 

O.  &  W.  Thitm  Company.  March  18, 1918.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Sixth  Cu^uit  denied.  Mr.RcjerW.BvUer- 
field  and  Mr.  WiUard  F.  Keeney  for  petitioner.  Mr. 
Fred  L.  ChappeU  for  respondent. 


No.  845.  ViAVi  Company,  Petitionkr,  v.  Vimedia 
Company  et  al.  March  18,  1918.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  denied.  Mr.  John  A.  Bcamee 
for  petitioner.    Mr.  Frank  T.  Brown  for  respondents. 


No.  853.  Tatum  Brothers  Real  Estate  &  Invebt- 
MENT  Company,  Petitioner,  v.  W.  E.  Shbnk.  March  18, 
1918.  Petition  for  a  wi^it  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit  denied. 
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Mr.  WiUiam  P.  Smith  and  Mr.  Frank  B.  ShtUta  for  pe- 
titioner.  Mr.  Frederick  M.  Hudson  for  respondent. 


JNo.  857.  John  Fair  New,  PxTmoNUB,  v.  Vkited 
States.  March  18, 1918.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  denied.  Afr.  R.  E.  Ragkmd  forpetitioner. 
The  Solidtar  Oenergl  and  Mr.  Amatant  Attorney  Oeneral 
FOfo  for  the  United  States. 


No.  879.  H.  P.  MmwiiBHAM,  PBrmoNBt,  v.  Mas. 
ViBonoA.  A.  Grafton.  March  18/ 1918.  Petiticm  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  denied.  Mr.  Arthur  O. 
PaweU  and  Mr.  Robert  C.  Alston  for  petitioner.  Mr. 
Oeorg^  E.  Maddox  for  respondent. 


No.  880.  John  Pateruni  rt  al.,  JtocTmoNRRS;  v. 
Memorial  Hospital  Association  of  Monqngahela 
CiTT,  Pa.,  bt  al.  March  18,  1918.  Petition  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit  denied.  Mr.  Arthur  0.  Fording  for 
petitioners.   No  appearance  for  respondents. 


No.  882.  Upper  Hxtdson  Stone  Company,  PETPnoNER, 
V.  Joseph  Leslie  White  et  al.  March  18,  1918,  Pe- 
tition for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the..Sepond  Jpircuit  denied.    Mr. 
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Francis  Marbn  for  petitioiier.    Mr.  Mark  Anh  for  re- 
spondents. 


No.  884.  JuDSON  Harmon  et  al.,  RBCEiymts,  btc., 
Petitionebb^  v.  Lucinda  Babbbr,  Abionistratrix. 
March  ISf,  1918.  Petitiop  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  denied.  Mr.  Morison  R.  Waite  and  Mr.  John 
Randolph  Schindd  for  petitioners.  Mr.  C.  B.  Matthews  for 
respondent. 


No.  888.  Armanis  F.  EInottb,  PBrmoNER,  v.  Clark 
Construction  CgHfany.  March  18,  1918.  Petition 
for  a  writ  of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  denied.  Mr.  W.  J. 
Whinery  for  petitioner.  Mr.  Joseph  W.  Mosss^  Mr. 
Hamiltan  Moses  and  Mr.  Walter  Baekrach  for  respondent. 


No.  889.  James  AllbNi  PBTrnoNER,  v.  CmcAoo  k 
Alton  Railroad  Company.  *  M&rch  18,  1918.  Petition 
for  a.  writ  of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit  denied.  Mr.  Oearge 
C.  Otto  for  petitioner.  Mr.  SHas  H.  Siravm  and  Mr.  Ed- 
ward W.  Everett  for  respondent. 


No.  907.  L.  B.  Beard  bt  al.,  Petitioners,  v.  Horace 
L.  Patne  et  al.  March  18,  1918.  Petition  for  a  writ 
of  certiorari  to  the  Unit^  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  denied.  Mr.  Nathan  A.  Gibson  and 
Mr.  Joseph  L.  HuU  for  petitioners.  •  Mr.  George  S.  Ram- 
sey^ Mr.  Edgar  A.  deMevies,  Mr.  Malcolm  E.  Rosser^ 
Mr.^  ViUard  Martin  and  Mr.  J.  Berry  King  {or  respondents. 
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No.  911.  Ed  Sfbab,  PwrnomsL,  v.  TJilmD  Statu. 
March  18,  1918.  Petition  for  a  writ  of  oertiorari  to  the 
United  Stated  Cirauit  Court  of  Appeals  for. the  Eighth 
Circuit  denied.  Mr.  8.  W.  Fardyee,  Jr.,  and  Mr.  Tnanan 
Poit  Young  for  petitioner.  The  Scliettor  General  and  Mr. 
AseieUmtAtUmieyihnfiralFmfcrii^^^ 


No.  897.  CKAJQMovnTAisTjxmBmCouTAxnr^T^^ 
PknnoMEi^  V.  Jambs  Sumxt.  Mardi  25, 1918.  Petition 
'  for  a  writ  of  certiorsri  to  the  Supreme  Court  of  the  State 
of  Idaho  denied;  Mr.Jackecn  H.Rdletcn  for  petitioner. 
Mr.  WHUam  B.  Harr  and  Mr.  Charlee  H.  Batee  for  re- 
spondent. ^ 


No.  863.   LtJis  HxTLuat  XT  al.,  PLAiNrms  in  Ebbor, 
V.  State  of  Nxw  Mexico  on  td  Bxlation  of.ihx 

NOBTHWXfSTBBN  COLONISAV^ON  &  XkraOVBiaBNT  COM- 
PANY, or  Chihuahua.  Mardi  26,  1918.  Petition  for  a 
writ  of  certiorari  to  the  Supreme  Court  of  the  State  of 
New  Mexico  denied.  Mr.  WaUer  D.  Hauk^  Mr.  Samuel 
S.  Hclmea,  Mr.  A.  B.  Benehan,  Mr^  Charlee  A.  Dauglae 
and  Mr.  Jo  V.  Morgan  for  petitioners.  Mr.  Jamee  B. 
Oarfidd,  Mr.  D.  J.  Cable,  Mr.  Harry  L.  PaUon  and  Mr. 
Francis  C.  WHeon  for  respondent. 


No.  870.  Frederic  W.  GtOudt,  Petitionxb,  v. 
&ENBT  Alfred  Hansen,  Executor,  etc.  March  25, 
1918.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeab  for  the  First  Circuit  denied. 
Mr.  E.  W.  Bradford  and  Mr.  Charles  E.  Hughes  for  pe- 
titioner.   Mr.  Nathan  Heard  for  respondent. 
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No.  871.  Grand  Lodge  of  Fbbe  and  Accepted  Ma- 
sons OF  THE  State  of  Mississippi  et  al.,  Pstitionbbs,  t^. 
ViCKSBURO  LoDQE|  No.  26,  OF  Fbee  and  Accepted  Ma* 
SONS  ET  AL.  March  25^  1918«  Petition  for  a  writ  of  cer- 
tiorari  to  the  Supreme  Court  of  the  State  of  Mississippi 
denied.  Mr.  Robert  B.  Mayes  for  petitioners.  Mr.  J.  C 
Brysan  for  respondents. 


No.  900.  Cincinnati  Nobtusbk  Railroad  Com- 
pany, Petitioner,  v.  Leo  Guy.  March  26,  1918.  Pe- 
tition for  a  writ  of  certiorari  to  the  Supreme  Court  of  the 
State  of  Michigan  denied.  Mr.  Harry  N.  Quigley  for  pe- 
titioner. Miss  Corinne  L.  Rice  and  Mr.  Ahnzo  H.  Rones 
for  respondent. 


No!  902.  City  of  Cleveland,  Petitioner,  v.  Viola 
M.  NicHOif(.  March  25,  19i8.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  denied.  Mr.  Alfred  Clun  ior  peti- 
tioner.  Mr.  E.  0.  Qvihery  for  respondent. 


No.  917.  Cooper  Hewitt  Electric  Company,  Pe- 
titioner, V.  General  Electric  Company.  March  25, 
1918.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  denied. 
Mr.  Thomas  B.  Ken  and  Mr.  Parker  W.  Page  for  peti- 
tioner.  Mr.  John  C.  Pennie  for  respondent. 


No.  901.    W.  C.  StERRETr,  as  Receiver,  etc..  Pe- 
titioner, V.  Second  National  Bank  of  Cincinnak; 
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Omo.  April  1|  1918.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  granted.  Mr.  Forney  JohnsUm  and  Mr.  Edmund 
H.  Dryer  for  petitioner.  Np  appearance  for  respondent. 


No.  036.  Ebik  Sandbebo  et  al.^  PmrmoKBBS,  v. 
Jobs  McDonau),  Claimant,  stc.  April  l,  1918.  P^ 
tiHon  for  a  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeab  for  the  fifth  Circuit  granted.  Mr. 
Alex.  T.  Howard  and  Mr.  J.  W.  Waguwpatk  for  peti- 
tionerB.    Mr. Pobner PiZZoMfor reqxmdent. 


No.  936.  Paxtl  Nibubn  m  al.,  PBiniOHSBa,  v. 
Reins  SmmNO  Compant,  Claqcant,  xtc.  April,  1^ 
1918,  Petitkm  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  CSrcuit  granted. 
Iff.  iSOosB.il^EieS  for  petitioners.  Mr.  BoBeoe  H.  Hup- 
per  for  respondent. 


No.  937.   John  Habdt  et  al.^  Petitionxbs,  v.  Seep- 

ABn  &  MOBSB  LtTHBEB  COMPANT,  ClAIBCANT,  BTC.     April 

1,  1918.  Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  Circuit 
granted.  Mr.  SUae  B.  AxteU  for  petitioners.  Mr.  Roecoe 
H.  Hupper  for  respondent. 


No.  893.  Consolidation  Coal  Company,  Pbhtionbe, 
V.  Cabbie  Salter,  Admtnisteatrix,  etc.-  April  1,  1918. 
Petition  for  a  writ  of  certiorari  to  the  United  States  CSr- 
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cuit  Court  of  Appeals  for  the  Sizih  C&cuit  denied.  Mi. 
Edward  C.  (yRear  for  petitioner.  No  appearance  for  re- 
spondent. 


No.  906.  Cooper  Qbocsbt  Cokpant,  PnmoNKB, 
V.  G.  H.  PBNLikia),  Trustbb,  stc.  April  1,  1918.  Peti- 
tion for  a  writ  of  certiorari  to  the  Uiut^d  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  denied.  Mr.B.Y. 
CunnminifB  for  petitioner.  Mr.  C^iarles  A.  Baynlcn  and 
If r.  Jomes  I).  TTiBiaifMdn  for  respondent. 


No.  908.    MABTLikimCASnALrTGoilPAKT/PlraTIOKaBy 

V.  FnrsT  National  Bank  or  MoNTOoiotfr,  Ala.  ^pril  1, 
1918.  Petition  fw  la  writ  of  certiorari  to  the  United  States 
Circdt  Court  of  Appeals  (or  the  Fifth  CSrcuit  denied. 
Mr.  WmUm  C.  PrmiUmi  ^r.  WaUer  L.  Clark  and  Ifr. 
F.  S.  BaU  for  petitioner.  Mr,  Horace  SiringfeBaw,  Mr. 
B.P.  Crum  and  Mr.  L&m  WeU  tot  respondent. 


No.  915.   CoKPANU  Palomab  db  Tbbbbnob  t  Gana- 

DOS  ST  AL.)  PbHTIONXBS,  p.  SiCBiUND  LlNDAUBB  NT  AL. 

April  1/  1918v  Petition  for  a  writ  6f  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  ]S|^th 
Circuit  denied.  .il#n  Jamee  R.  Oarfidd,  Mr.  D.  J.  Cable 
and  Mr.  Fronde  C.  WHeon  -for  petitioners.  Mr.  Waiter 
D.  Hawkf  Mr.  Samuel  S.  Holmee,  Mr^  A.  B.  Bmehan  and 
Iff.  CAarIe9  A.  I>(ni0lM  for  respCNodents.        . 


Noj  916.  TtatpiCAB  J.  EvANB^  SoLB  SuBviviNO  Rbcsivsi^ 
JBTC.^  PETinoiaii^  t^.  Nauonal  Bank  of  Savannah. 
April  15^  1918.    PetitiMi  for  a  writ  of  certiorari  to  the 
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Court  of  Appeab  of  the  State  of  Geoqpa  granted.  JIfr. 
Fndmek  T.  SauBty  for  petitioner.  Mr.  WiUiiam  Oarrard 
9MMr.Edward8.ElUM{mTeBpoi^ 


No.  919.  SotJiH  CoiAcrr  Sitbaiisbip  Gompant,  Fbti- 
TioMEBy  t^.  J.  G.  RuDBA€H.  April  IQ,  1918.  Petition  for 
a  writ  of  oertiontfi  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  granted.  Mr.  OUver  WbhU 
for  petitioner.  No  appearance  for  respondent. 


No.  914.  Ws8T  End  Street  Railway  Cohpant, 
PiTiTioMXB,  t^.  John  F.  Malubt,  Coli^ctor  of  Intei^- 
NAL  RsvBNUB.  April  15,  1918.  Petition  for  a  writ  of 
certdorsri  to  the  United  States  Circuit  Court  of  Appeals 
for  the  First  Circuit  denied.  Mr.  Alex.  Brittan  and  Mr. 
Evam  Braume  for  petitioner.  The  Solicitor  Oeneral  for 
leqxindent. 


No.  941.    RbnfwabTjATBB  &  Saratoqa  Railroad  Com- 
pany,   PBTinONXR,    V.    ROBOOE    IrWIN,    COLLECTOR    OF 

Internal  Revenue.  April  15, 1918.  Petition  for  a  writ 
xyf  certiorari  to  the  United  States  Circuit  Court  of'Ap- 
peals  for  the  Second  Circuit  denied.  Mr.  0.  B.  WeUing- 
Urn  for.petitioner.   The  SoUcUor  Oenerd  for  respondent. 


No.  894.  White  Qulcr  Mininq  Company,  Peti- 
tioner, V.  Indxtbtrial  Accident  Commission  of  the 
State  of  Caufornia  et  al.  April  15,  1918.  Petition 
for  a  writ  of  certiorari  to  the  Supreme  Court  of  the  State 
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of  Califonua  denied.  Mr.  W.  E.  P.  Deal,  Mr.  Charles  F. 
Canaaul  and  Mr.  Charles  C.  HdUman  for  petHioner.  Mr. 
Christopher  M.  Bradley  for  respondents. 


No.  800.  Framxun  Shaw  xt  al.,  AppBUiAMm,  v. 
Franklin  E.  Lane,  Sbcbetabt  of  tbx  Intebior.  April 
15|  1018.  Petition  for  a  writ  of  certiorari  to  the  Court  of 
Appeak  of  the  District  of  Columbia  denied.  Mr.  Charles 
A.  TowM  tuid  Afr.  Duans  E.  Fox  foif  petitioners.  Mr.  C. 
Edward  Wright,  Mr.  Charles  D.  Mahaffie  and  The  Attorney 
Oenerql  for  respondent. 


No.  912.  Tom  Hollis,  Petitioner,  v.  United  States. 
Ainril  15,  1918.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Fifth  Cir- 
cuit denied.  Mr.  John  Stone  Hoskins  for  petitioner.  The 
SdUcitor  General  and  Mr.  Assistant  Attorney  General  Pitts 
for  the  United  States. 


No.  913.  Simp  Pat7^.b80n,  PBTmoNER,  v.  United 
States.  April  15,  1018.  Petition  for  a  writ  of  c^iiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  denied.  Mr.  John  Stone  Hoskins  for  i)etitioner. 
The  Schcitor  General  and  Mr.  Assistant  Attorney  General 
Fats  for  the  United  Stateis. 


No.  018.  Denver  A  Rio  Grande  Railroad  Company, 
Petitioner,  v.  Equttable  Trust  Company  of  New  York, 
A8  Trustee,  etc.   April  16, 1018.   Petition  for  a  writ  of 
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oeitionri  to  the  United  States  Circuit  Coxirt  of  Appeab 
for  the  Second  Circuit  denied.  Mr.  John  (?.  MiBmm^  Mr. 
WiOfUm  Wallace,  Jr.,  and  Mr.  Arthur  J.  Shares  for  pe- 
tijtioner.  Mr.  Oeorge  Wdwood  Murray,  Mr.  J.  F.  Baune 
and  Mr.  W.  R.  Begg  for  respondent. 


No.  023.    J.  C.  HARKBRy  SUBSTITUTESD  BT  ChABLKS  0. 

HarkbUi  Adminxstrator^  etc.,  bt  al.,  Pbtetionbbs,  v. 
Board  of  Sufbsvisors  of  Grebnb  Cotjntt,  Iowa,  et  al. 
April  15|  1918.  Petition  for  a  writ  of  certiorari  to  the 
Supreme  Court  of  the  State  of  Iowa  denied.  Mr.  0.  M. 
Brockett  for  petitioners.    No  appearance  for  reqx)ndent8. 


No.  964.  Liverpool,  Brazil  &  River  Plate  Steam 
Navigation  CompanTi  Petitioner,  v.  Brooklyn  East- 
ern District  Terminal.  April  22,  1918.  Petition  for 
a  writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  granted.  Mr.  Roecoe  H. 
Hupper  for  petitioner.  Mr.  Samuel  Park  and  Mr.  Henry 
E.  Mattison  for  respondent. 


No.  610.  CiTizENB  Bank  of  Michigan  Citt,  Ind., 
Plaintiff  in  Error,  t;.  Mary  Opperman.  April  22, 
1918.  Petition  for  a  writ  of  certiorari  to  the  Supreme 
Court  of  the  State  of  Indiana  denied.  Mr.  Worth  W. 
Pepple  and  Mr.  Jeremiah  B.  CoUins  for  petitioner.  Mr. 
Samuel  Parker  for  respondent. 


Na  921.  New  York  Central  Railroad  Company 
BT  AL.,  Petitioners,  v.  City  of  Chicago.  April  22, 1918. 
Petition  for  a  writ  of  certiorari  to  the  Supreme  Court  of 
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the  State  of  Illinois  denied.  Mr.  Robert  J.  Cory,  Mr.  F. 
Harold  Schmitt,  Mr.  M.  L.  BeU,  Mr.  Thomas  P.  LOO^ 
page  and  Mr.  Sidney  F.  TaUoferro  for  petitioneiB.  No 
appearance  for  respond^t. 


No.  922.  Faibbanks,  Mobsb  A  Compant  m  al.,  Pe- 
titioners, V.  American  Valve  A  Meier  Cohpant  et 
AL.  April  22,  1918.  Petition  for  a  writ  of  oertionui  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  denied.  Mr.  Fred  L.  ChappeU  and  Mr.  WiUum  S. 
Hodges  for  petitioners.  Mr.  Charles  M.  Cist  and  Mr. 
Dwight  S.  Marfidd  for  respondents^ 


No.  927.  Sam  Sanger  et  al.,  SuRvrviNa  MemberSi 
ETC.,  ET  AL.,  Petitioners,  v.  Sarah  Catharine  Wood- 
ward. April  22,  1918.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  denied.  Mr.  Charles  A.  BoyrUon  for  pe- 
titioners.  No  appearance  for  respondent. 


No.  033.  Mariano  Lim,  Pbtitioiibr,.  v.  Unitbd 
States.  April  22,  1918.  Petition  for  a  writ  of  certiorari 
to  the  Supreme  Court  of  the  Philippine  Islands  denied. 
Mr.  Alex*  Britlon  apd  Mr.  Evans  Browne  for  petitioner. 
The  Soficiior  General  and  Mr.  Assistant  Attorney  Oeneral 
Warren  for  the  United  States. 


No.  939.  C.  S.  Dabhdbll,  Trub'Abe,  et  al.^  Peti- 
tioners, V.  Lewis  T.  FrrzHuoH,  Trustee,  etc.  April  22, 
1918.  Petition  for  a  writ  of  certiorari  to  the  United  States 
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Circuit  Court  of  Appeals  for  the  Sxtk  Circuit  denied. 
Mr.  Walter  C.  Chandler  for  petitionerB.  No  appearance 
f or  reqx>ndent. 


No.  049.     REDBBIAKTIEBOIiilGBT  AmIE,  PbHTIONBB,  V. 

Uniysbsal  Transportation  Company  (Inc.)*  April  22, 
1918.  Petition  for  a  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Second  Circuit  denied. 
\afr.Triniam/.Canfen  for  petitioner.  Mr.  J.Parker  Kir- 
Un  for  reqx>ndent. 


No.  952.  United  States,  PETmoNEB,  v.  Henbt 
Veedsb.  April  22, 1918.  Petition  for  a  writ  of  certiorari  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  denied.  The  SolicUar  General  for  the  United 
States.  Mr.  John  J.  Healy  and  Mr^  Oearge  P.  McCabe 
for  respondent.  . 


No.  962.   CoMMONWEAi/ra  Tbust  Compant  of  PriiB- 

BUBGH,   PeTITIONEB,   V.  FlBST-SsCOND^  NATIONAL  BaNK 

OF  Pittbbubgh  £T  al.  April  22, 1918.  Petition  for  a  writ 
of  certiorari  to  the  Supreme  Court  of  the  State  of  Penn- 
sylvania  denied.  Mr.H.F.Siamba^ss^Mr.JohnM. 
Freeman,  for  petitioner.    Mr.  Alexander  J.  Barren  for 


No.  963.  Jambs  O.  Habbcs,  PmniONEB,  v.  Unftbd 
States.  April  22, 1918.  Petition  for  a  writ  of  certiorari 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  denied.  Mr.  Danid  W.  Baker  and  Mr. 
Alva  A.  Andrews  for  petitioner.  No  brief  for  the  United 
States. 
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No.  950.  BiBOB-FoBBES  Company^  PstitioneBi  v. 
Carl  R.  Hete.  April  29,  1918.  Petition  for  a  writ  of 
certiorari  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  granted.  Mr.  Henry  0.  Head  for 
petitioner.    Mr,  Newton  Hance  Lamler  for  respondent. 


No.  932.  Filer  k  Stowell  Company,  PETrnoNEB,  v. 
DiAMOto  Iron  Works.  April  29,  1918.  Petition  for  a 
writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  denied.  Mr.  William  0. 
Henderson,  for  petitioner.  Mr.  Fra/nk  A.  WhfUdey  for 
respondent. 


No.  954,  General  Electric  Company,  Petitioner, 
V.  Cooper  Hewitt  Electric  Company.  April  29,  1918. 
Petition  for  a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Sixth  Circuit  denied.  Mr. 
John  C.  Pennie  for  petitioner.  Mr.  Thomae  B.  Kerr  and 
Mr.  Parker  W.  Page  for  respondent. 


No.  960.  CoMPAGNm  de  Coubobbcb  bt  dv  Naviga- 
tion d'  Extresme  Orient,  Petitioner,  v.  Hambttbg- 
Amebika  Packetfahbt  AcnENGBSELLSCHAFF.  April  29, 
1918.  Petition  for  a  writ  of  certiorari  to  the  ^Supreme 
Court  of  the  Philippine  Islands  denied.  Mr.  W.  A.  Kinr 
caidj  Mr.  Alex.  Britton  and  Mr.  Evara  Browne  for  peti- 
tioner.  No  appearance  for  respondent. 


No.  965.    George  Stuart,  as  Trustee,  etc.,  Peti- 
tioner, V.  EsTELLB  Manegold  Beaven.    April  29,  1918. 
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Petition  for  a  writ  of  certiorari  to  the  United  States  Cir- 
cuit Coturt  of  Appeals  for  the  Fifth  Circuit  denied.  Mr. 
Gustave  F.  Mertena  and  Mr.  Benjamin  P.  Crum  for  peti- 
tioner.  No  appearance  for  respondent. 


No.  987.  ReDpath  Lyceum  Btjkeau,  Petitionbe,  v. 
John  L.  Pickering,  Collector  of  Internal  Revenue. 
April  29,  1918.  Petition  for  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Seventh 
Circuit  denied.  Mr.  Albert  M.  Kales  and  Mr.^  Victor 
EUing  for  petitioner.   No  brief  for  the  United  States. 


CASES  DISPOSED  OF  WITHOUT  CONSIDERATION 
BY  THE  COURT,  FROM  MARCH  4, 1918,  TO  MAY 
6,1918. 

No.  413.  Intbbb(»io  Brewing  Company  (Inc.),  Pb- 
TinoNSR,  V.  Standabd  Bbbwing  Company  of  Balti- 
more. On  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit.  March  4,  1918. 
Dismissed  with  costs,  on  motion  of  counsel  for  petitioner. 
Mr.  Warren  H.  SmaU  and  Mr.  George  Ramsey  for  peti- 
tioner.  No  appearance  for  respondent. 


No.  331.  David  Goldsmith,  et  al.,  Plaintifps.in 
Error,  v.  Alfred  C.  F.  Meyer.  In  error  to  the  St. 
Louis  Court  of  Appeals  of  the  State  of  Missouri,  v  March 
4, 1918.  Dismissed,  per  stipulation.  Mr.  David  Goldsmitk 
for  plaintiffs  in  error.  Mr.  Hickman  P.  Rodgers  for  de- 
fendant in  error. 
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No.  631*  David  GoLDamTB  BT  al.,  PLAnmns  m 
Ebbob,  v^  Alfred  C.  F.  Mjbsywsu  In  error  to  the  Supreme 
Court  of  the  State  of  Miasouii  March  4,  1918.  Dis- 
missed per  stipulation.  Mr.  tkwid  Ootdsmith  for  plaintiffs 
in  error.  'Mr.  Hickman  P.  Rodgers  for  defendant  in  error. 


No.  229.  Peter  Marshall,  Plaintefi^  in  Error,  v. 
Chicago,  Roci^  Island  &  P^anc  Railway  Cohpant. 
In  arror  to  the  Supreme  Court  of  the  State  of  Minnesota. 
March  18>  1918.  Disnnssed  with  costs,  pursuant  to  the 
tenth  rule.  Mr.  Harlan  E.  Leach  for  plaintiff  in  error. 
Mr.  McNeU  V.  Seymour  for  defendant  in  toor. 


No.  779.  ORBGON-WAfitiiNGiON  Railroad  and  Navi*- 
OATioN  Company,  Plaintiff  in  Error,  v.  Thurston 
County;  State  of  WAmiNoroN,  bt  ak  In  error  to 
the  Supreme  Court  of  the  State  of  WiEusihington.  March  20, 
1918.  Dismissed  with  costs,  on  motion  of  oounsd  for 
plaintiff  in  error.  Mr.  Arthur  C.  Spencer  for  plaintiff  in 
^Tor.   No  appearance  tor  defendants  in  error. 


No.  806.  Navy  Yard  Route,  Plaintiff  in  Erbob,  v. 
H.  E.  Devlin.  In  error  to  the  District  Court  of  the 
United  States  for  the  Western  District  of  Washington. 
March  21,  1918.  Dismissed,  per  stipulaticm.  Mr.  Ira 
Bran$on  for  plaintiff  in  eiiw.  Mr.  Thomas  B.  Shepard 
for  defendant  in  error. 


No.  746.    Jame9  Hallaoan  bt  al.,  ThAnnnrFB  in 
Erbob,  v.  Simeon  A.  Dowell.    In  error  to  the  Supreme 
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Court  of  the  State  of  Iowa.  March  22^  1918.  Dismissed 
with  costs,  on  motion  of  coimsel  for  plaintiffs  in  error. 
Mr.  James  P.  Flick  for  plaintiffs  in  error.  No  appearance 
for  defendant  in  error. 


No.  262.  CmcAQO,  Burlington  &  Quinct  Railroad 
Company  et  al.,  Plaintiffs  in  Error,  i).  St.  Paul  As- 
sociation OF  CoMBffiRCE  ST  AL.  In  erroT  to  the  Supreme 
Court  of  the  State  of  Minnesota.  March  28, 1918.  Dis- 
missed witii  costs,  on  motion  of  counsel  for  the  plaintiffs 
in  error.  Mr.  Asa  0.  Briggs,  Mr.  E.  C.  Lindley,  Mr.  W.  H. 
Bremnefj  Mr.  James  B.  Sheean,  Mr.  McNeil  V.  Seymow, 
Mr.  Edward  M.  Hyzer,  Mr.  Cari  C.  Wright,  Mr.  Chark9 
W.  Bunn,  Mr.  Charles  Dimndly,  Mr.  P.  W.  Boa  and 
Mr.  Alfred  H.  Bright  for  plaintiffs  in  error.  Mr.  Thomas 
D.  (yBrien  for  defendants  in  error. 


No.  287.  Pedro  Gutierrez,  Plaintiff  in  Error,  v. 
Walter  B.  Grant,  Sole  Surviving  Executor  of  the 
Will  and  Estate  of  Frank  B.  Cotton,  Deceased.  In 
error  to  the  District  Court  of  the  United  States  for  the 
Western  District  of  Texas.  April  1,  1918.  Dismissed, 
per  stipulation.  Mr.  A.  Seymour  Thurmond  for  plaintiff 
in  error.  Mr..  T.  J.  BeaU  and  Mr.  Walter  B.  Grant  for 
defendant  in  error. 


No*  — .  Original.  Ex  parte:  In  the  Matter  of  The 
United  States,  Petitioner.  Motion  for  leave  to  file 
information  for  contempt  submitted  January  14,  1918. 
Discontinued  April  15,  1918,  on  motion  of  The  Solicitor 
General  for  the  United  States. 
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No.  296.  Mississippi  Central  Railroad  Compant, 
Plaintiff  in  Ebror,  v.  Wade  Lott.  In  error  to  the  Su- 
preme Court  of  the  State  of  Mississippi.  April  15,  1918. 
Dismissed  with  costs,  on  motion  of  counsel  for  plaintiff 
in  error.  Mr.  S.  E.  Travis  for  plaintiff  in  error.  No  ap- 
pearance for  defendant  in  error. 


No.  446.  J.  B.  SHOWAi/nm  bt  al.,  ApfbllamtBi  t^. 
Trttstebs  of  the  Internal  Improvbhent  Fund  of  the 
State  of  Florida  et  al.  Appeal  from  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
Florida.  April  15,  1918*  Dismissed  with  costs,  on  mo- 
tion of  counsel  for  appellants.  Afr.  Clair  D.  VoJktte  and 
Mr.  A.  B.  Quirdon  for  appellants.  Mr.  Qknn  TerrtH  for 
appellees. 
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ABANDONID  PBOPKBTT  ACT:  paqb 

1^  Juriadictkm  of  Court  of  Claims  under  {  162/ Jud.  Code, 

._     is  limited  to  daims  based  on  own^nship  at  time  of  sdiure. 
Thompson  y.  United  States 547 

2.  Where  owner  of  cotton  sold  it  to  Confederate  Govern- 
ment, aoe^ting  Confederate  bonds  in  full  payment  and 
agreeing  to  care  for  and  deliver  it  as  ordered,  and  cotton 
was  seised  under  Act  of  1863  while  still  in  his  possession, 
held  that  he  was  neither  owner  nor  lienor  and  there  was  no  . 
basis  for  suit  by  his  administrator  in  Court  of  Claims.   Id. 

AGGOUNTIHa: 

Effect  of  Act  of  June  25, 1910,  on  liability  of  contractor  with 
Government  to  account  for  damages  and  profits  arising  from 
infringement  of  patent.    See 

Cramp  A  Sans  v.  Curtis  Ttarbine  Co 28 

Mareoni  Wireless  Co.  v.  Simon 46 

AGTI0N8  AND  DErENSES.   See  Insurance,  3. 

Power  of  Congress  to  create  new  judicial  remedies  for  en- 
forcement of  contracts  between  States.  See  Gonstitutional 
Law,  II,  1. 

1.  Suit  to  restrain  Assistant  Postmaster  General  from  an- 
nulling contract  hdd  suit  against  United  States.  WeUs  v. 
Roper  . . 335 

2.  Cause  of  actidn  accrues  to  a  slupper,  within  meaning  of 
{ 16  of  Commerce  Act,  when  unreasonable  charges  are  paid, 
not  when  shipment  le  received  or  delivered  by  carrier. 
LouismUe  Cement  Co.  v.  Interstate  Com.  Comm 638 

3.  Liability  of  car  company  under  contract  assuming  liabil- 
ity of  railroad  (if  shipper  could  avail  of  it)  would  not  make 
action  against  former  for  damages  to  goods  in  interstate 
transit  one  arising  under  Commerce  Act.  Emery  &  Co.  v. 
American  RefrigeratoT  Qo.  634 

(681) 
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4.  Where  no  direct  taking  under  power  of  eminent  domain, 
riparian  owner  complaining  of  act  of  city  in  damming  and 
diverting  stream  for  municipal  water  supply,  remitted  to  ac- 
tion at  law  for  damages,  unless  injury  clear  and  exceptional 
circumstances  are  present  warranting  resort  to  equity. 
Sears  v.  City  of  Akron 242 

5.  Defense  of  bonu  fide  purchase  is  affirmative;  burden  on 
party  making  it,  in  suit  by  United  States  to  caned  patent 

for  fraud.    Krueger  v.  United  States 69 

6.  Where  there  are  two  remedies  for  protection  of  same 
right,  one  may  be  barred'  and  the  other  not.     United  States 

V.  Whited  A  Whdess 562 

ACTS    or   OONOEISS.     See  Table   at  front  of  volume; 
StatutM. 

ADBONISTBATIVE  OmCEES.    See  Equity,  2-5;  Inter* 
state  Commerce  Acta. 

ADMIBALTT: 

1.  Act  of  1884  does  not  limit  liability  ot  ship  owner  upon 
his  penKAal  wanranty  of  seaworthiness.  PenSetan  v.  Beimer 
Line 353 

2.  Owner  of  vessel  liable  on  his  express  warranty  of  sea- 
worthiness whether  to  blame  for  breach  or  not.    Id, 

3.  Warranty  of  seaworthiness,  oontuned  in  charter  party, 
purporting  to  be  eotefed  into  by  firm  as  agents  of  voaseli  but 
signed  in  firm  name  by  one  of  its  members  who  was  part 
owner,  hM  personal  contract.   Id. 

4.  Transpwtation  company,  hdding  itself  out  as  comm<m 
carrier  by  sea,  and  employing  chartered  vessel,  held  liable 
over  to  owners  of  cargo  lost  through  unseaworthiness  of  ves- 
sel, and  by  subrogation  to  insurers,  with  right  of  recovery 
for  full  value  of  cargo  from  vessel  owners  under  their  ex-. 

.  press  warranty  of  seaworthiness,  even  if  technically  posses- 
sion of  carga  was  with  vessel  owners.   Id. 

ADULTERATION.    See  Vood  and  Drugs  Aet. 

AOENCT.   See  Intoxicating  Liquors;  Jurisdiction,  II. 
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▲OEUMSNTS  BKTWIEN  8TATI8.    See  Goniiitutioiial  num 
Law,  IL 

AUXNATION,  BK8TBAZNT  ON.   See  Gonstltuiioiua  Law, 
Y;  IndiMU. 

AUONMXirT  07  PABTIK8.   See  JurUdletlon,  IV  (2)  6. 

ALL0TMXNT8.   f$ee  Indiftst. 

ANTI-TBU8T  ACT. 

1.,  A  rule  or  agreement  by  which  men  occupjring  strong 
positions  in  a  branch  of  trade  fix  prices  at  which  they  will 
buy  or  sell  during  important  part  of  business  day  is  not  nec- 
essarily an  illegal  restraint  of  trade.  Chicago  Board  o/ 
Trade  \.  United  StaU$ ,.  231 

2.  The  true  test  of  legality  of  agreement  is  whether  restraint 
'  of  trade  is  merely  such  as  regulates  competition,  or  whether 

it  is  such  as  may  suppress  or  even  destroy  it.  To  determine 
this  question  courts  must  ordinarily  conmder  the  facts  pe- 
culiar to  the  busmess,  its  condition  before  and  after  re- 
straint was  imposed,  nature  of  the  restraint  and  its  effect, 
actual  or  probable.-  History  of  the  restramt,  the  evil  be- 
lieved to  exist,  the  reason  for  adopting  the  particular 
remedy,  the  purpose  or  end  sought  to  be  attained,  are  all 
relevant  fads.   Id.  -  . 

3.  "Call "  rule  of  Chicago  Board  of  Trade  hdd  not  to  violate 
the  Anti-Trust  Law.    Id. 

4.  As  applied  to  a  corporation  defendant,  ''resides  or  is 
found/'  in  i  7  of  Sherman  Act,  means  that  corporation  must 
be  present  in  the  district,  by  its  officers  or  agents,  carrying 
on  its  business.  Peoples  Tobacco  Co.  v.  American  Tobacco 
Co. ..    79 

APPSAL  AND  SBBOB.    See  JurisdIetiOA;  Proeedim. 

ABKAM8A8. 

Boundary  line  between  Arkansas  and  Tomeesee  is  middle  of 
main  channelof  Mississippi  as  it  existed  in  1783,  subject  to 
such  changes  as  have  occurred  through  natural  and  gradual 

processes.   Arkanede  v.  Tenneseee :.     158 

Ciwna  v.  Tennessee .. : 289 
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Constitutional  provision  depriving  States  of  anny  and  war- 
making  powers,  reviewed.    Virginia  v.  Wesi  Virginia 565 

ASSESSMENT.   See  Taxation. 

ASSUMPTION  OF  RISK.  See  Nmplonn' U&blUtf  A«t»  6, 7. 

ATTORNEY  AND  CLIENT.    See  Jnriadlctloii,  III,  17. 

AVULSION  AND  ACCRETION.    See  Boundariaa. 

BAILMENT: 

Laabiiity  over  is  the  reason  for  a  bailee's  right  to  recoVer  the 
full  value  of  goods.    PendieUm  v.  Bmner  lAne 353 

BANKRUPTCY: 

Creditors  wjio  participated  in  initiation  of  involuntary  bank- 
ruptcy proceedings,  in  election  of  trustee  and  in  creditors'  • 
meeting  resulting  in  expense  to  estate,  and  who  filed  and 
secured  allowance  of  their  claims,  but  who  received  no  pay- 
ments and,  before  any  dividend  was  declared,  obtained  an 
order  that  their  claims  be  wholly  withdrawn  and  expunged 
and  excluded  from  participation  in  distribution  of  estate, 
held  not  to  be  "creditors  participating  in  the  distribution'' 
of  the  estate  "under  the  bankruptcy  proceedings"  within 
meaning  of  {  70ay  subdiv.  5.    Andrews  v.  Nix  A  Co.  . . 273 

BANKS  AND  BANKING.    See  National  Banks. 

Special  deposits  ^2d  subject  to  taxation.    Spring  Valley 
Waier  Co.  y,  San  Francisco 391 

BILL  or  LADIMO. 

Effect  of  filing  with  Interstate  Commeree  CommiSBian.   See 
Interstate  Gommeroe  Acta,  11, 3. 

BOILER  INSPECTION  ACT.     See  EmplQy«n'  Ltobilttr 

Act,  4-7. 

BONA  nDE  PURCHASER.    See  Publte  Lantfa,  I,  4;  IV,  5. 

V.3. 

BONDS: 

•1.  Bonds  given  under  the  Act  of  1894,  construed  liberally 
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for  protecticMti  of  those  who  furnish  labor  or  materials  in 
prosecution  of  public  work.  Broganv.  National  8ure^  Co,,.  257 

2.  Having  g^ven  bond  to  secure  contract  with  Navy  De- 
partment, claimant  paid  premiums  after  alleged  compliance 
with  condition,  and  sued  to  recover  amount,  contending 
that  Secretary  of  Navy  should  have  canceled  the  bond  and 
notified  surety.  It  not  appearing  that  claimant  had  bound 
itself  to  continue  paying  premiums  until  Secretary  so  acted, 
hM,  that  the  payment  was  voluntary  and  gave  no  cause  of 
action  in  Court  of  Claims.  Bethlehem  Sted  Co.  v.  United 
Stdiee 523 

BOUNDABnS. 

1.  Wh^  two  States  are  separated  by  navigable  stream^ 
their  boundary  being  described  as  ''a  line  drawn  along  the 
middle  of  the  river"  or  as  '*the  middle  of  the  main  channel 
of  the  river,"  boundary  is  middle  of  main  navigable  channel. 
Arkaneae  v.  Tennessee .' 158 

2.  When  the  bed  and  channel  are  changed  by  erosion  and 
accretion,  the  boundary  follows  the  varying  course  of  the 
stream;  while  the  change  of  channel  resulting  from  avulsion 
works  no  change  of  boundary.   Id. 

3.  Common  law  doctrine  permitting  private  owner  of  land 
submerged  in  sea  to  regain  it  upon  identification  after  a 
subsequent  reliction,  has  no  bearing  upon  rule  with  reference 
to  boundary  streams  and  affords  no  basis  for  restoring  such 
a  boimdary,  after  an  avulsion,  to  its  pristine  location,  thu9 
eliminating  the  shifting  effects  of  erosions  and  accretions 
which  occurred  before  the  avulsion  took  place.    Id. 

4.  After  an  avulsion,  so  long  as  old  channel  remains  a  run- 
ning stream,  boundary  marked  by  it  is  still  subject  to  be 
changed  by  erosion  and  accretion;  but  when  water  becomes 
stagnant  effect  of  these  processes  is  at  an  end;  boundary 
then  becomes  fixed  at  middle  of  channel,  and  gradual  filling 
up  of  bed  that  ensues  is  not  to  be  treated  as  accretion  to 
shores  but  as  ultimate  effect  of  avulsion.   Id. 

5.  Dbpositions  of  land  emerging  on  either  side  of  interstate 
boundary  stream  are  limited  by  interstate  boundary  and 
cannot  be  permitted  to  press  back  boundary  line  from  where 
otherwise  it  should  be  located.    Id. 
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6.  A  State  is  not  affected  by  judieial  determinatioiM  in- 
volving a  boundary  in  caaes  in  which  ahe  is  not  a  party.   Id, 


7.  Court  will  appoint  commiflBion  to  run,  locate  and  desig- 
nate boundary  line  between  two  StateB,  and  determine 
nature  and  extent  of  eroeionA  and  aooretiona  occurring  in 
old  channel  of  boundary  riveTi,  Id. 

8.  Boundary  line  between  Arkanaae  and  Tennessee  is  middle 
of  main  channel  of  Mississippi  as  it  existed  in  1783,  subject 
to  such  changes  as  have  occurred  through  natural  and  grad* 
ual  processes.  ArkansoB  v.  Ten^ieuee 158 

Ciuna  v.  Tennessee 289 

.  0.  Quaare:  Whether  an  agreement  by  acquiescence  be- 
tween States  relative  to  boundary  would  be  valid  without 
consent  of  Congress?    Arkah$ai  v.  TcaneMee* 158 

BUEDKir  07  FBOOV.    See  Pvblio  Lands,  V,  3. 

GANALZONE: 

Auditor  has  no  authority  to  make  deductiona  for  rent  of 
quarters,  and  because  of  absence,  from  salary  of  Distriet 
Judge  of  Zone,  as  fixed  and  appropriated  for  by  Congress. 
Smiih  V.  Jackwn 388 

CAPITAL  STOCK: 

Validity  of  excise  measured  by.  See  TaKttllon,  III,  L 

CABMACK  AMnrDMSHT.     See  Internate  CommMoe 
Acts,  II,  6. 

CABRISB8.     See  Employers'   LlabiUty  A«t:  Xntentato 
Commerce  Aots;  Ballroads. 

Liability  for  damages  to  goods  in  interstate  transit.  See 
Actions  and  Defenses,  3. 

Liability  to  owner  of  cargo  lost  through  unseaworthiness 
of  vessel.    See  Admiralty,  4. 

1.  Upon  theory  that  refrigerator  car  company,  defendant 
in  action  for  damages  of  less  than  83,000  to  goods  in  inter* 
staM  transit,  and  railroad  were  partners  as  to  shq>mentSv 
former  would  be  common  carrier  pro  Aoe  vice.  Emery  dt  Co. 
V.  Ammcon  B/tfrigerokf  Co 634 


Digitized  by  VjOOQIC 


INDEX.  687 

OAXBIKUB'-^^onHnued.  page 

2.  Railroad  company  not  availing  of  oppbrtunity  given  by 
state  law  to  test  validity  of  order  of  state  commi&sion  cannot 

'  be  relieved  from  cumulation  of  penalties)  due  to  its  violations 
of  order  while  awaiting  proceeding?  by  State.  GtUf,  Colorado 
Ac.  Ry.v.  Texas., 58 

3.  Where  city  leased  for  railway  purposes  land  which  in 
considerable  part  constituted  public  wharf,  at  rental  less 
than  fair  annual  value,  presumption  is  that  excess  was 
granted  to  public  and  not  to  promote  interest  of  carrier, — 
in  capitalizing  its  assets  for  purpose  of  testing  adequacy  of 
rate.    Manufacturer 8  Ry.  Co.  v.  United  States 457 

CATTLE  AND  8HUP  SBQEiaATZON. 

Validity  of  Idaho  law.    SeeChnaechevarriay.  Idaho 343 

CAUSE  OF  ACTION.    See  Aetiont  and  DefeniM. 

CEBTXFXCATS  FBOM  CIBCUIT  COURT  OF  APPEALS. 

See  Procedure,  V. 

CEBTIOBABI.    See  Juriadiotion,  III,  23, 24. 
CHABTEB  PABTT.    See  Admiralty. 
CHXBOXBB  AGBBBMENT.    See  IndlMia»  5,  6. 

CHIPPEWA  INDIANS: 

Appropriations    for    civilisation    and    self-support.     See 
Indiims,  16. 

CHOCTAW  INDIANS.    See  Indiana,  7. 

CIBCUIT  COUBT  OF  APPEALS. 

Sufficiency  of  certificate  from.   See  Procedura,  V. 

CITIZENSHIP. 

Diversity  of.    See  Jurladietlon,  IV. 

CITT  OBDINANCES.   See  Franchise. 

COLOBADO: 

Whether,  in  Colorado,  company  under  franchise  contract 


Digitized  by  VjOOQIC 


t>88  INDEX. 

COLOBADO— Confo'nued. 

to  f urniBh  water  for  a  city  becomes  owner  of  water  rights  ini- 
tiated by  it  not  decided.  Denver  v.  Denver  Union  Waier 
Co.../. ITO 

GOMM^GB.     See  Gonstitutional  Law,  III;  IntenUte 
Goimnerce  Acts. 

COMMON  GABBIBB8.   See  Admiralty,  4;  Oarrimi;  lator- 
state  Gommerce  Acts;  Bailroads. 

GONDEMNATION.    See  Gonstitutloiial  Law,  VU  (4);  Em- 
inent Domain. 

GONFUGT  OF  LAWS.    See  Bmployera'  Liability  Aet;  2 
Insurance;  Publie  Lands,  I,  3. 

GONOBBSS: 

For  acts  cited.   See  Table  at  front  of  volume. 
For  powers.    See  Gonstitutional  Law. 

G0N8PIBAGT.   See  Griminal  Law,  4. 

GONSTITUTIONAL  LAW: 

I.  Division  of  National  Powers,  p.  689. 
II.  Agreements  between  States,  p.  689. 

III.  Commerce  Clause,  p.  689. 

IV.  Contract  Clause,  p.  691. 
V.  Indians,  p.  691. 

VI.  Privileges  and  Immunities  under  Art.  IV,  p.  691. 
VII.  Fourteenth  Amendment. 

(1)  Notice  and  Hearing,  p.  691. 

(2)  Liberty  of  Contract,  p.  692. 

(3)  Privileges  and  Immunities  of  Gitisens,  p.  692. 

(4)  Taking  Private  Ph>perty,  p.  693. 

(5)  Taxation,  p.  693. 

(6)  Regulation  of  Rates  and  Public  Service,  p.  693. 

(7)  Equal  Protection  of  the  Laws,  p.  693. 

VIII.  Who  May  Question  Constitutionality  of  Statutes,  p.  694. 

See  Jurisdiction   Police  Power. 

As  to  relation  of  Congress  to  ElecUmis  in  States,  see  Bleo- 

tions. 
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I.  DiTiflion  of  National  Powen. 

As  to  Original  Jurisdiction  of  this  Court,  and  power  of  other 
branches  to  sustain  its  exercise,  see  Jurisdiction,  III,  (1). 

Who  iS  a  sovereign  de  jure  or  de  fneio  of  a  foreign  territory  is 
a  political  question  the  determination  of  which  by  the  ])olit- 
ical  departments   of   government  conclusively  binds  the 

judges.    Oetjen  v.  Central  Leather  Co,.. 207 

Ricavd  v.  American  Metal  Co 304 

II.  Agreemtnta  between  States. 

1.  Power  of  Congress  to  legislate  for  enforconent  of  con- 
tract between  two  States  under  the  circumstances  presented 
b  not  incompatible  with  grant  of  original  jurisdiction  to  this 
court  to  entertain  a  suit  on  the  same  subject.  Powqr  of 
Congress  also  extends  to  creation  of  new  judicial  remedies  to 
meet  the  exigency  occasioned  by  judicial  duty  of  enforeim; 
judgment  against  a  State  under  the  circumstances  pre- 
sented.   VxrQinia v.  WeeiVirqinia 565 

2i  The  power  of  Congress  to  grant  or  withhold  assent  to 
such  contracts  carries  with  it  the  plenary  power  to  see  to 
their  enforcement  when  made  operative  by  its  sanction. 
Id. 

3.  Provisions  prohibiting  interstate  agreements  without 
consent  of  Congress  and  depriving  States  of  army  and  war-  . 
making  powers  and  vesting  them  in  Congress,  reviewed. 
Id. 

4.  Qiuere:  Whether  an  agreement  by  acquiescence  between 
States  relative  to  boundary  would  be  valid  without  consent 

qf  Congress?    Arkansas  v.  Tenrussee 158 

III.  Commerea  Clause.    See  Interstate  Commerca  Acts; 
Taxation. 

1.  State  law  forbidding  change  of  location  of  railway  offices 
and  shops  held  indirect  burden  on  interstate  commerce  and 
within  power  of  State.  Iniemational  dk  G.  N,  Ry.  v.  Ander- 
eon  Co 424 

2.  Order  of  state  commission  requiring  stoppage  of  certain 
interstate  trains  at  county  seat  of  only  1500  population  up- 
held, in  view  of  statute,  not  directed  adversely  at  interstate 
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trains,  but  specifying  train  service  to  be  supplied  to  all 
county  seats  and  evidencing  legislative  estimate  of  county 
seat  needs.  Gulf^CoUnrtidoAcRy.v.Texas 58 

3^  Doubtful  if  order  could  be  sustuned  from  standpoint  of 
local  requirements  ci  populatitm  moely.   Id. 

4.  Need  of  fast  time  in  competition  with  other  railroads  and 
in  carrying  mail  held  not  to  render  order  unduly  burdensome 
to  interstate  commerce.   Id, 

5.  Power  to  make  such  order  nuiy  coexist  withrduty  imposed 
on  carriers  by  Hepburn  Act  and  Act  of  June  18, 1910,  subject 
to  jurisdiction  of  Interstate  Commer(>e  Commission.    Id. 

6.  Immunity  of  interstate  Commerce  from  state  taxation 
is  universal  and  covers  every  class  of  such  commerce,  includ- 
ing that  conducted  by  merchants  and  trading  companies  no 
lees  than  what  is  done  by  common  carriers.  International 
Paper  Co.  v.  Massachueette  . .' 135 

7.  License  fee  or  excise  of  a  given  per  cent  <rf  par  value  of 
entire  capital  stock  of  foreign  corporation  doing  both  local 
and  interstate  business  and  owning  property  in  several 
States,  is  a  tax  on  entire  business  and  property  of  corpora- 
tion, and  void  as  an  illegal  burdening  of  interstate  com- 
merce; aliter  where  tax  properly  restricted.     International 

Paper  Co.  y.  Maeeachueetts '. . .  135 

Locomobile  Co.  v.Maeeachuaette: 146 

Cheney  Bros.  Co.  v.  MaeMchusetta. ,147 

8.  License  tax,  under  law  of  Virginia  taxing  merchants  doing 
business  in  State  on  basis  of  amount  of  purchases,  but  ex- 
cluding manufacturers  ta^ed  on  capital  by  State  who  offer 
their  product  for  sale  at  place  of  manufacture,. AeU,  as  ap- 
plied to  foreign  corporation  and  as  computed  on  basis  of 
merchandise  manufactured  by  it  in  other  States  and  diipped 
into  Virginia  for  sale  at  its  agencies  there,  not  to  con- 
stitute an  unconstitutional  burden  on  interstate  commerce. 
Armour  Jt  Co.  v.  Virginia 1 

9.  Where  material  part  of  business  conducted  in  State  by 
foreign  corporation  is  intrastate,  company  is  subject  io 
licensing  power  of  State.    DaUon  Adding  Machine  Co.  v. 

Virffinia 498 

General  Railway  Signal  Co.  v.  Virginia 500 
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10.  State  tax  on  company  owning  freight  care,  employed  by 
railroads  in  hauling  both  interstate  and  intrastate  commerce, 
hdd  property  tax  and  not  one  on  gross  earnings  burdening 
interstate  commerce.   C%»dahy  Packing  Co.  v.  Minnesota . . .  450 

IV.  Oont>*%et  Clause. 

1.  Statestatuteauthorizingcity  to  determine  without  heap- 
ing the  necessity  and  extent  cS-  an  appropriation  of  private 
property  for  its  public  purposes,  held  not  to  violate  Art  I, 
ilO.  Searev.  City  of  Akron... 242 

2.  Mere  incorporation  and  organization  under  general 
laws  of  Ohio,  With  power  to  construct  and  op»*ate  hydro- 
electric power  system  at  places  designated,  and  to  take  ^ 
water  rights  and  riparian  property  for  that  purpose,  does 
not  imply  contract  between  State  and  company  that  supply 
of  wator  available  shall  not  be  diminished;  and  subsequent 
api»opriati6n  of  water  by  city  under  state  authority  hdd 
not  to  impair  obligati<m  of  contract.   Id. 

3.  City  may  be  enjoined  from  interference  with  franchise 
rights  of  telephone  company.  MikheU  v.  Dak.  Cent.  Tel. 
Co.. 396 

V.  iBdiaas. 

Congress  can  impose  restrictions  on  alienation  by  Indians  of 
allotted  land  after  restrictions  first  imposed  have  expired. 
Brader  v.  James , 88 

VI.  FriTileges andlmmunitiei under  Art.'I7. 

License  tax  under  law  of  Virginia  taxing  merchants  doing 
business  in  State  .on  basis  of  amount  of  purchases,  but  ex- 
cluding manufacturers  taxed  on  capital  by  State,  who  offer 
their  product  fpr  sale  at  place  of  manufacture,  held,  as  ap- 
plied to  a  fordgn  corporation  and  as  computed  on  the  basis 
of  merchandise  manufactured  by  it  in  other  States  and 
shipped  into  Vurg^nia  for  sale  at  its  agencies  there,  not  to 
'  \'  abridge  the  privileges  and  immunities  of  the^ corporation 
guaranteed  by  Art.  IV •   Arvrww  A  Co.  v.  VitQinia 1 

Vn.  FourtetntfK  Amendment. 
(1)  NoHteand  Hearing. 

1.  State  statute  authorizing  city  to  determine  without  hear- 
mg  necessity  and  extent  of  appropriation  of  private.  prop- 
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crty  for  public  purpoees,  hM  not  to  violate  Fourteenth 
Amendment.  jSeors  v.  City  of  Akron . . . . , 242 

2.  As  a  criminal  law  Idaho  sheep  and  cattle  segregation  law 
is  not  wanting  in  due  process  in  failing  to  provide  for  ascer- 
tainment of  boundaries  of  a  "range"  and  for  detormining 
what  length  of  time  necessary  to  constitute  a  prior  occupa- 
tion a  "usual"  one  within  its  meaning.  Omaechevarria  v. 
Idaho a43 

3.  State  statute  providing  that  judgment  for  damages  re- 
covered by  wife  against  one  selling  intoxicating  liquors  to 
husband  shall  be  lien  upon  premises  where  liquor  sold  does 
not  violate  due  process  clause  as  against  owner  who  leased, 

'   or  knowingly  permitted  the  use  of,  such  premises  for  sale 
of  intoxicating  liquor.   Eiger  v.  Garrity 97 

4.  Such  statute  has  effect  of  making  tenant  agent  of  land- 
lord for  its  purposes;  and  latter  not  denied  due  process  by 
taking  judgment  against  tenant  as  oondusive  upon  amount 
of  damages  suffered  and  right  to  recov^er  them,  if,  in  pro- 
cealings  to  enforce  lien,  landlord  allowed  due  opportunity 
to  contravene  rendition  of  euch  judgment  and  making  of 
lease  iekuthorizing  sale  of  intoxicating  liquors^  or  his  knowl* 
edge  of  such  use  of  premises.   Id, 

(2)  Liberty  of  Contract. 

5.  Law  of  State,  governing  life  insurance  contract  made 
locally  between  resident  citizen  and  locally  licensed  foreign 
corporation,  and  prescribing  how  net  value  of  policy  shall 
be  applied  tor  avoid  forfeiture  if  premium  not  paid,  cannot  be 
extended  to  prevent  policyholder,  while  present  in  such 
State,  and  company,  from  making  and  carrying  out  sub- 
sequent, independent  agreement  in  company's  home  State, 
pursuant  to  its  laws,  whereby  policy  is  pledged  as  security 
for  loan  and  afterwards  canceled  in  satisfaction  of  indebted- 
ness. Such  attempt  is  invasion  of  citisen's  liberty  of  coii- 
tract.  ^Nevo  York  Life  In9,  Co.  y.  Dodge . .     367 

(3)  Privileges  and  Immunities  of  Citizens. 

6.  Exclusion  of  i^eep  owners,  imder  circumstances,  from 
use  of  the  public  domain,  provided  for  in  Idaho  sheep  and 
cattle  segregation  law,  does  not  interfere  with  any  right  of 

a  citizen  of  the  United  States.  Omaechevarria  v.  Idaho 343 
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7.  Virginia  license  tax  on  merchants  held  not  to  violate 
this  clause.   Armour  &  Co.  v.  Virginia .. 1 

(4)  Taking  Private  Property. 

8.  Right  of  appropriation  of  water,  with  power  of  condemna- 
tion^ acquired  by  company  organised  under  general  laws  of 
Ohio,  under  which  no  property  had  been  acquired,  held  sub- 
ject to  State's  reserved  power,  and  that  an  appropriation 
of  water  by  city,  under  authority  of  state  legislature,  was 
not  unconstitutional  taking  of  company's  property.    Sears 

V.  Ciiy  of  Akron 242 

(5)  TaxalHon.   See  Taxation. 

9.  License  fee  or  excise  of  a  given  per  cent,  of  par  value 
of  entire  capital  stock  of  foreign  corporation  doing  both 
local  and  interstate  business  and  owning  property  in  several 
States,  is  a  tax  on  entire  business  and  property  of  corpora- 
tion, and  is  void  as  a  deprivation  of  property  without  due 
process  of  law;  cdiier  if  properly  limited  as  to  amount,    /n- 

kmatvmal  Paper  Co.  v.  MassachuseUs 136 

IXHxmwbileCq.y.MaMachueeUe 146 

Cheney  Bros,  Co.  v.  MaeeachuseUs 147 

(6)  Regtdation  of  Rates  and  Ptiblic  Service. 

10.  Ordinance  fixing  wat^  rates  from  which  net  annual  re- 
turn is  4.3%  of  value  of  plant,  excluding  certain  disputed 
water  rights,  in  city  where  prevailing  rate  of  interest  for 
secured  loans  was  6%,  held  to  amount  to  taking  of  com- 
pany's property  without  due  process  of  law.  Denver  v. 
Denver  Union  Water  Co...... 178 

11.  Railroad  may  be  compelled  to  construct  sidewalk  over 
right  of  way.  Oreat  Northern  Ry.  v.  Clara  City 434 

(7)  Equal  Protection  of  the  Laws. 

12.. license  tax  under  law  of  Virginia  taxing  merchants 
doing  business  in  State  on  basis  of  amount  of  purchases,  but 
excluding  from  its  operation  manufacturers  taxed  on  capi- 
tal by  State,  who  offer  their  product  for  sale  at  place  of 
manufacture,  held,  as  iH[>plied  to  a  foreign  corporation  and 
as  computed  on  the  basis  of  merchandise  manufacftured  by 
it  in  other  States  and  shipped  into  Virginia  for  sale  at  its 
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agencies .  there,  not  to  offend  equal  proteetkm  elaiise.  ' 
Armour  A  Co.  y.  Virginia, ........?      1. 

13.  Where  foreign  corporation  acquired  real  property  and 
specially  improved  it  at  large  coat,  but  atiU  property 
was  such  that  investment  might  be  relieved  iLneed  be, 
subsequent  increase  in  its  excise  without  o«rTeqK>nd]ng 
change  in'  tax  bearing  on  domestic  corporations  does  not 
deny  equal  protection  of  laws.  '€heney  Broth$r$  Co.  v* 
Massachu^eUa ^  .....*...  < 147 

14.  Railroad  may  be  required  to  construct  sidewalk  over 
right  of  way.  Oreat  Northern  Ry.  v.CtaraCiiy. 434 

15.  Idaho  sheep,  and  cattle  segregation  law  hM  not  to 
discriminate  arbitrarily  and  deny  equal  protection  in  giving 
preference  to  cattle  owners  in  prior  occupancy  without 
giving  like  preference  to  sheep  owners.  OfnaecKevarria  v. 
Idaho 843 

VIII.  Who  May  Question  OonatitutionaUty  of  Statutea. 

Corporation'  organized  under  general  laws  expressly  declar- 
ing that  charters  thereunder  should  be  subject  to  provisions 
and  limitations  imposed  by  law  cannot  complain  of  uncon- 
.    stitutionality  thereof  as  applied  to  others  not  so  assenting.  - 
International  dtO.  A\  Ry.  v.  AndersonCo. 424 

C0N8TEUCT10N.  See  Constitutional  Law;  Contraeta; 
Indians;  Interstate  Commerce  Acta;  Public  Lands; 
Statutes;  Taxation. 

CONTRACTS.    See  Anti-Truat  Act,  1,  2;  Insurance* 

Contracts  between  States  and  power  of  Congress  over. 
.    See  Constitutional  Law,  II. 
Impairment  of  obligation.    See  Constitutional  Liaw»  IV. 
Liberty  of  contract.    See  Constitutional  Law»  VII»  (2). 
Validity  of  stipulation-  in  Uniform  Dve  Stock  Contract. 
See  Interstate  Commeroe  Aets,  11, 1,  2. 
Liability  under  warranty  of  seaworthiness  contained  in 
charter  party.   See  Admiralty. 
Street  nulway  franchises.    See  Franohisas. 
Annulment  by  Assistant  Postmaster  General.   SeeAetlona 
and  Defansts,  1.       *  .    . 
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1.  Mere  incorporation  and  organization  under  general 
laws  of  Ohio,  with  power  to  construct  and  operate  hydro- 
electric power  system  at  places  designated,  and  to  take 
water  jights  and  riparian  property  for  that  purpose,  does 
not  imply  contract  between  State  and  compi^iy  that 
supply  of  water  available  shall  not  be  diminished;  and  sub- 
sequent appropriation  of  water  i>y  city  under  state  au- 
thority held  not  to  impair  obligation  of  contract.  Sears  v. 
CUy  of  Akron 242 

2.  Even  if  such  contract  could  be  implied,  act  of  legidature 
expressly  authorizing  such  appropriation  would  be  but  an 
exercise  of  Staters  power  to  amend  company's  charter  under 
state  constitution.   Id, 

.  3.  Where  contract  for  manufacture  of  guns  for  United 
States  provided  for  prdiminary  test  subject  to  decision  of 
Chief  of  Ordance  and  Secretary  of  War,  those  officials  were 
to  decide,  not  arbitrarily,  but  candidly  and  reasonably, 
whether  test  had  been  satisfied;  findings  of  fact  and 
report  of  Chief  of  Ordnance  justify  conclusion  that  test 
gun  did  not  meet  contract  requirements;  no  ground 
for  charge  that  i^  annulling  contract  officials  acted 
in  bad  faith  or  under  gross  mistake,  or  for  holding  that 
Qovemment  by  delays  injurious  to  contractors  waived  right 
to  annul.  SaalfieldY.  United  States 610 

4.  Where  clearly  indispensable  to  prosecution  of  a  public 
woric  that  contractor  supply  board  to  laborers,  ttnd  board 
was  so  supplied,  exclusively  in  the  work,  the  price  being  de- 
ducted monthly  from  wages,  held,  that  groceries  and  pro* 
visions  furnished  contractor  and  so  consumed  by  latMurera 
were  "materials"  within  meaning  of  the  Acts  of  1894, 1905, 
a^d  bond  given  thereunder.  Brogany.  NaHonal  Surety  Co. ,  257 

6.  Where  contractor  runs  boarding  house  as  independent 
enterprise,  for  profit,  case  is  outside  the  statute.   Id. 

6.  Neither  Act  of  1894,  nor  amendatory  Act  of  1905,  is    . 
limited  in  application  to  labor  and  materials  directiy  incor- 
porated into  public  work.   Id. 

7.  Act  of  1894,  and  bonds  given  under  it,  must  be  construed 
liberally  for  protection  of  those  who  furnish  labor  or  ma- 
terials in  prosecution  of  public  work.    Id, 
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8.  Guardian's  contract  to  convey  minor's  interest  in  Indian 
allotment  is  subject  to  approval  by  United  States  court. 
Talley  v.  Burgess -. . .  104 

COHTRIBTTTORY  NlGUOIirOX.     See  Xmplojtrs'   Id- 
ability  Act. 

CONTBOVSB8II8  BITWIXH  8TATX8.    See  Bounoariat; 
Constittttional  Law,  II;  Jurisdiction,  III,  (1). 

C0NVXYANCX8.   See  Indians. 

C0BP0BATI0N8. 

Residence  within  meaniiig  of  {7  of  Sherman  Act.    See 

Anti-Trust  Aet,  4. 

Service  of  process  upon.   See  Jurisdietton,  II. 

License  taxes.    See  Taxation* 

Foreign,  taxation  of.   See  Taication. 

Reserve  power  of  States  over.   See  OonsMtutlonal  Law, 

VII,  (4). 

Regulation  of  rates  and   public  service.     See  Carrian; 

Constitutional  Law,  VII  (6);  Interstate  Gk>mmeree 

Acts;  Bailroads. 

Interstate  carrier's  liability  for  personal  injuries.   See  Xm- 

ployers'  LiabiUty  AeU. 

OOUBT  OF  CLAIM8.   See  Jnriadietion,  V. 

COUBTB.    See  Xquity;  Jurisdiction;  Mandamus;  Proce- 
dure. 

CBXXK  INDIAN8. 

Oil  and  gas  leases  of  restricted  lands.   See  Indians,  ^12. 

bBXMINAL  LAW. 

1.  Statutes  creating  and  defining  crimes  not  to  be  extended 
by  intendment  upon  ground  that  they  should  have  been 
made  more  comprehensive.     United  States  v.  WtUzel 533 

2.  In  the  construction  of  statutes  defining  crimes  there  can 
be  no  constructive  offenses,  and  to  warrant  punishment  case 
must  be  plainly  and  unmistakably  within  statute.  UnUed 
States  V.  BathgaU .220 
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3.  Section  5200,  Rev.  Stats.,  punishing  embesslement,  etc., 
does  not  apply  to  receiver  of  national  bank  appointed  by 
Comptroller  ol  Currency  under  {  6234.  United  Statu  v. 
Weitwd 533 

4.  Crim.  Code,  i  19  (Rev.  Stats.,  {  5508)  doea  noi  include 
conq>iracy  to  bribe  voters  at  general  election  within  State 
where  presidential  electors,  United  States  Senator  and  lep- 
resentative  in  Congress  are  to  be  chosen.  The  section 
aims-  to  guard  definite  personal  rights  or  privileges,  cap- 
able of  enforcement  by  ^  court,  such  as  right  to  vote  for  fed- 
eral candidates,  but  not  the  political  non-judicable  right 
or  privile^,  common  to  all,  that  public  shall  be  protected 
against  harmful  acts,  to  which  latter  appertain  the  general 
interests  of  candidate  and  voter  in  the  fair  and  honest  con- 
duct of  such  elections.    United  States  v.  Bathgate 220 

5.  As  a  criminal  law  Idaho  sheep  and  cattle  segregation  law 
is  not  wanting  in  due  process  in  failing  to  provide  for  as- 
certainment of  boundaries  of  a '' range '' and  for  determixiing 
what  length  of  time  necessary  to  constitute  a  prior  occupa* 
tioQ  a  ''usual"  one  within  its  meaning,  (hnaechemmia  v. 
Idaho , .^.  ..  343 

CV8TOM8LAW. 

1.  Only  grounds  recognised  by  Act  of  1897,  as  amended, 
for  exduding  tea  from  import,  are  inferiority  to  standard  in 
purity,  quality  and  fitness  for  consumption;  where  tea 
offered  is  Otherwise  superior  to.  atandard  in  value  and  purity, 
fact  that  it  contains  a  minute  and  innocuous  quantity  of 
coloring  matter  not  found  m  sample  will  not  justify  Glut- 
ting it  out,  notwithatanding  regulation  of  Secretary  of 
Treasury,  purporting  to  be  based  on  the  statute,  declares 
presence  of  any  coloring  matter  an  absolute  jj^round  for  ex-  ' 
elusion.  . Waite  v.  Macy 1 . . .  606 

2.  In  absence  of  other  adequate  remedy  for  importer,  the 
Tea  Board  constituted  under  Act  of  1897  may  be  enjoined 
from  excluding  tea  upon  a  test  prescribed  by  Secretary  of 
Treasury  but  not  sanctioned  by  the  statute.   Id, 

DAMAaiS,     dee  Imployera'  XdabiHty  Aet,  10-13;  Fftt- 
mtaior  liavmtioiia,  2;  Publio  :(Aads,  V,  2. 
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DAMA018  UNDIE  RULE  88.   See  Pro€«dim,  in,  2.  pags 

DIATH. 

Effect  to  suspend  proceeding  until  subetitution  of  party. 
See  Parties,  3, 4. 

DICIIT.   See  PubUc  Lands,  V,  1. 

DICBnS.   See  Judgments. 

DUDS.   Scelndiani. 

DISTRICT  COURTS.    Sec  Jurisdiction. 

DISTRICT  OF  COLUMBIA.    See  Jurisdiotion/V,  3,^,  VII. 

1.  Judgments  of  Court  of  Claints  on  claims  against  Dis* 
trict  not  to  include  interest,  except  when  satisfied  in  special 
manner  provided  by  {  6  of  Act  of  1880.  Sheckels  v.  DiUricl 
oSCdunMa 338 

2.  Supreme  Court  of  may,  by  mandamus,  direct  Interstate 
Coiiimerce  Commission  to  entertain  and  proceed  to  adjudi- 
cate cause  which  it  has  erroneoasly  declared  not  to  be  within 
its  jurisdiction.  lotosnZte  Cement, Co.  v.  InienlaU  Cam. 
Camm 638 

DIV1R8ITT  OF  ClTI2air8RIP.    See  JurUdletion,  IV. 

DRAM8ROP8. 

Illinois  law  sustained.   SeeBtQerv.Oamty,., 97 

DUX  PROCI88  OF  LAW.    See  Constitutional  Law,  VII. 

ILXCTIOirS: 

1.  It  has  been  the  policy  of  Congress  not  to  interfere  with 
elections  within  a  State  except  by  clear 'and  specific  prbvi- 
■ioDs.    UniUd  States  v.  Bathgate 220 

2.^  Crim.  Code,  S  19  (Rev.  Stats.,  1 5508)  does  not  include 
^lonspiracy  to  bribe  voters  at  general  election  within  State 
where  presidential  electors,  United  States  Senator  and  repre- 
sdEitative  in  Ccngress  are  to-be  chosen.  The  section  aims 
to  guar4  definite  personal  rights  or  privileges,  capable  of 
enforcement  by  a  court,  such*  as  right  to  vote  for  federal 
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eandidateB,  but  not  pditieal  non-juifioable  risht  or  privflegey 
common  to  all,  that  public  shall  be  protected  against  hann- 
ful  acts,  to  which  latter  appertain  the  general  interests 
of  candidate  and  voter  in  the  fair  and  honest  cond  uct  of  sueh 
deetions.  Id.. 

XUBVEXlMUaan.   See  Primlaal  Law,  3. 

XMIHIHT  DOMAIN.  See  Constitutional  Law,  VH  (4). 
State  statute  authorising  city  to  determine  without  hearing 
the  necessity  and  extent  of  appropriation  of  private  prop- 
erty for  its  public  purposes,  hM  not  to  violate  Art.  1, 1 10, 
orFomrteenthAnkeDdment.  8ear$Y.CUyofAkran .242 

Right  of  action  of  riparian  owner  where  no  direct  taking 
under  power  of  eminent  domain.  See  Actions  aiul '  De- 
fensest  4. 

IMPLOTSBr  LIABILITY  ACT.   See  Jorlsdietion,  in,  13- 

17;IV,  1-^, 

1.  LiabOUy  under.    CSvil  engineer,  employed  by  railit>ad, 
•  while  surveying  within  one  of  its  yards,  was  injured  by 

fall  resulting  from  defective  tie  and  a  space  between  ties 
unfilled 'by  ballasts  Hdd,  ujjon  the  evidence,  that  com- 
pany did  not  fail  in  any  duty  which  it  owed  to  him. .  Netmm 
y.SauthemBy., » 253 

2.  CcnJIid  cf  Loim.  There  is  no  incoqnsteney  between 
act  and  the  application  to  a  case  ariiBing  under  it  in  state 
court  of  a  general  state  law  giving  attorney  a  lien  on 
client's  cause  of  action  and  rendering  defendant  directiy 
liable  to  attorn^.    Dickinson  v.  StiUs.. 631 

3.  Id.  Where  this  question  called  to  attention  of  state  trial 
and  supreme  courts  and  discussed  by  latter,  upon  interven- 
tion by  attorney  in  action  wherdn  complaint  stated  case 
under  the  act,  this  court  has  jurisdiction  by  writ  of  error  to 
review  judgmmt  sustaining  lien.   Id. 

4.  Boiler  Inspection  Act.  Is  a  ''statute  enacted  for  the 
safety  of  employees  "  within  meaning  of  §  4  of  Liability 
Act.  Oreat  Northern  Ry.  v.  Donaldson 121 
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5.  Id.  Whoi  feature  of  construction  renders  a  boiler  un- 
safe, within  the  definition  of  §  2,  the  fact  that  it  has  not  been 
disapproved  by  federal  inspector  does  not  absolve  carrier 
from  liability.   Id, 

6.  Id.  Where,  in  action  to  recover  damages  for  ^death 
resulting  from  injuries  teemed  by  reason  of  boiler  explosion 
upon  engine  upon  which  deoedent  was  employed,  there  was 
evidence  tending  to  prove  that  boiler  was  unsafe,  request  . 
for  instruction  stating  that  no  safety  statute  was  applicable, 
and  submitting  question  of  assimiption  of  risk,  hdd  incon- 
sistent witii  §  4  of  Employers'  Liability  Act  and  {  2  of  Boiler 
Inspection  Act.    Id. 

7.  Id.  AwamfHMi  of  Riak.  Instnielloii  to  effeet  that  if 
jury  believed  from  a  fair  preponderance  of  evidence  that 
boiler  was  not  in  proper  condition,  etc.,  defined  by  Boiler 
Act,  due  to  defendant's  negligence,  there  would  be  no 
assumption  of  risk,  but  if  employee  had  actiial  knowledge 
of  such  defects  or  they  were  so  plainly  visible  that  In 
reasonable  exercise  of  his  faculties  he  shodd,  and  mii^t  be 
presumed  to,  have  known  them,  then  he  assumed  the  risk, 
held  more  favorable  to  defendant  than  law  recJiuired    Id. 

8.  PrdtifnaU  Cauu.  Thai  farakeman,  who  was  kiOed 
by  a  rear-end  collision  while  in  caboose  of  standing  train, 
would  have  escaped  if  he  had  been  at  his  post  to  give 
warning,  as  his  duty  required,  does  not  make  his  neglect 

.the  o^y  proximate  cause  of  his  death,  if  ooDision  due  also 
to;  negligent  operation  of  train  coming  from  behind.  Union 
Pacific  R.R.y.Hadky 330 

0.  Negligence.  If  defendant's  conduct,  viewed  lui  a  whole, 
wairants  finding  of  negligence,  trial  court  may  properly 
rduse  to  charge  concerning  each  constituent  item  men- 
tioned by  declaration,  and  leave  question  to  jury.  Id. 


10.  Damaged.  In  action  on  behalf  of  widow  (rf  deceased  < 
,  ployee,  instruction  that  measure  of  damages  should  be  sueh 
as  would  fairly  and  reasonably  compensate  her  for  loss  of 
.  pecuniary  benefits  she  might  reasonably  haVe  recqved  but 
for  husband's  death,  held  correct;  as  a  general  msthiction, 
leaving  defendant  right  to  have  it  supplemented  by  another 
indicating  that  future  benefits  must  be^considered  at  thdr 
present  value.    LauimUe  dt  Jfashville  R.  R.  v.  HoUoway.  526 
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11.  Id.   Defendant  not  esitiljled  to  izuBtruction  that,  as  mair  . 
ter  of  law,  value  of  money  to  beneficiary  should  be  measured 

.  by  legal  rate  of  interest,  or  that  duration  of  future  benefits 
oould  not  have  exceeded  life  expectancy  of  deceased  as 
given  by  actuarial  taUe.   Id. 

12.  Id.  Where  evidence  such  as  to  justify  jury  in  treatmg 
empl^ee's  contributoiy  negligence  as  sUs^t,  or  inconse- 
quential in  its  effects,  jury  may  properly  find  that  nothing 
substantial  should  be  deducted  on  aoooont  of  it  froai  dam* 
ages;  and  fact  thut  verdict  is  exceosiTe  will  not  wanant  m^ 
sumption  of  diM>bedience  of  court's  instmotiQQiEr  on  appot^ 
tionment.    Union  Pacific  B.  R.  v.  Hadky... ,., 330 

18.  Id,  Wberestete  courts  cut  down  exeeSBhreyeidiet  upon 
assumption  that  excess  was  due  to  jury's  (Ulure  to  follow 
instructions  on  diminution  of  damages  for  contributory 
negligence,  heldf  assumption  not  being  justified  by  record, 
that  their  action  did  not  invade  province  of  jury,  but  ^ 
was  merely  in  exercise  of  power  to  require  remittitur.    Id. 

INCLOftVUS.   See  Public  Lands,  L 

IttOAL  PBOTICTIOir  OF  THK  LAWS.     See  CoQStitu- 
tlonal  Law,  VII  (7).      '       , 

IQUITT. 

1.  Frantd.  Ituohency.  Suffieimcy  of  AttegationB,  General 
allegations  of  fraud  and  insolvency  heU  not  to  supply  th^ 
absence  of  facts  entitling  plaintiff  to  equitable  reliisf .  Sears 
Y.CiiydS Akron....... \ i  242 

2.  Injunction;  to  Restrain  AdmintstraHtfe  Board.     Trans- 
gression  of  its  statutory  power  by  administrative  board  is 
subject  to  judicial  restraint,  although  guised  as  a  dis-    . 
cretionary  decision  within  its  jurisdiction.   WaHe  v;  Mxxcy. .  600 . 

S.  Id.   In  testing  ri(|^i  of  injunction  agisiast.administiiiti 
officers,  preeumptioftttet  they  will  follow  law^  thougbset  up 
in  their  answer,  cannot  be  indulged  where  intention  to 
ob^  illegal  regulation  of  thdr  superior  is  not  cjJKpfly^^        r 
eisiftufrl  by  them  and  is  admitted  by  their  counsel.  Id.    « 

4.  Id,  In  absence  of  other  adequate  remedy  for  importer, 
the  Tea  Board  constituted  under  Act  of  1897  may  be  en- 
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Joined  from  excluding  tea  upon  a  test  prescribed  by  Secre- 
tary of  Treasury  but  not  sanctioned  by  the  statute.    Id. 
y.Macy 606 

.  5.  /d.  Iniersiaie  Commerce  CommitBion,  In  suit  to  mjoki 
enforcement  of  order  of  Interstate  Commerce  Conmiission 
fixing  rates,  evidence  hdd  insufficient  to  establish  that 
rate  confiscatory.    ManufadurerB  Ry,  Co.  v.  United  8taie9 .  457 

6.,  Id.  Deerw.  Decree  of  injunetion  whidi  propeiiy  wiU  be 
operative  until  law  is  chaoged  may  properly  be  expressed  as 
pdrpetual.    IniernaiUonal  A  0.  N.  By,  v.  AnderMon  Co 424 

7.  Suit  to  Annul  Witt,  Texas  county  court  has  no  equitable 
jurisdietkm  of  suit  Mer  partes  to  annul  dispodtions  in  wiD 
and  partition  property  am<»ig  plauitiffs  as  heii?,  wbero  title 
to  land  is  involved  and  amount  in  oontroven^  ezoeeds 
<1,000.    SuUonv.EngUth... ,...,....  IM 

Availability  of  injunctipn  to  restrain  infringement  of 
patent.   See  Patenta  for  Inventions,  3. 

1R08I0N  AND  ACORBTIOIT. 

££fect  upon  boundary  consisting  of  ruzming  stream.  See 
Boundi^iea. 

IVZDXiroX.    See  Interstate  Commeree  Aeta;  Jndielal  Vo- 
tlee;  Presamptloni. 

Burden  ot  proof.  See  Publie  Lands,  V,  8. 
Where  state  courts  have  found  sufficient  evidence  to  sua* 
tain  verdict  for  plaintiff  in  action  under  Employers'  Liabil- 
ity Act  this  court  wiU  go  no  farther  than  to  ascertain  that 
there  is  evidence-  supporting  the  verdict.  Ore<a  Northern 
Ry.  V.  Donaldeon ...  .: 121 

KXGI81TAXXI.   Bee  Taxation. 

-IXXOVnvi  OVnoSES,    See  CuatMia  Iiaw;  Iqvhf ,  3-5; 
Indiana  2-4,  7,  9-12/15;  JUriadietlMi,  I,  6* 

IXTRADinOK. 

Where  perion  held  for  mterstate  rendition  obtaiaedAabios 

,  corpus  on  ground  that  he  was  not  a  fugitive  from  justice, 

held,  that  contention  did  not  draw  in  question  validity  pt 

authority  cxcrcisecf  under  arresting  State  by  its  governor  in 
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ittMiBg  hia  waoBiit  and  in  holding  petitioner  for  i:emovaI, 
but  meiely  oorreotnees  of  the  exercise,  and  that  judgment 
Df  the  state  eoivt  hokUngy  en  indictment  and  evidence,  that 
fetitiooer  was  a  f^gitiyiet  and  diwmifwing  habeas  corpus  was 
aoi  veviewatde  by  writ  of  error  under  Jud.  Code,  {  237.  Ire- 
kmdy.  Woods 323 

FIDIRAL  IMPLOTXM'  UABIUTT  ACT.   See  Xmploj- 
era' liabimr  A0t« 


FUTDIHOB  or  FACT.    See  Intintttte  OwuMna  Aala; 
Prooedtire. 

FOOD  ANB  DEVOft  ACT. 

1.  A  bottled  article  labded  ''Compound  Ess  Grape"  but 
containing  nothing  from  grapee,  is  adulterated  within 
meaning  of  §§  7-8;  and  also  misbraiided.  Vnilod  SUdss 
y.Schider....... ; 619 

2<  In  aueh  ease  neve  use  of  word  '' oompound''  ia  not  a 
eooipUaiioewithprovi8oinpar.4of  (8.  Id. 

FOUCLOftURI.  SeeBailroada.  2^. 

FOREIGN  OOBPORATIONft: 

Power  of  State  to  tax.   See  Taxation,  U. 
.  Service  of  process  upon.   See  Jorladtettoii,  II. 

FORSION  RILATIOVft.    See  Conatitattonal  Law,  I;    In- 
tfTHattaiial  Iiaiw* 

FOURTSSMTH  AMIKOIUNT.    See  Conatltutional  Law,. 
VII. 

FRAHMOUB. 

1.  Grants  of  rights  or  privileges  by  State  or  its  municipali- 
ties  are  airictiy  eooBtrued;  what  is  not  unequivocally 
granted  is  withheU;  aothiag  passes  by  mere  implication. 
CUpofMiicheUy.DokrtaToLCo... 396 

2.  A  grant  of  aH  right  and  authority  that  city  "  has  capac- 
ity to  grant/'  without  a  hint  of  limitation  as  to  time,  is  a 
grant  in  perpetuity  if  eity  haa  right  to  grant  perpetually. 
Covington  v.  SoviXh  CovinfftonSL  Ry.  Co 413 
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3.  An  ordinance  entitled  "pre^onbing  ibe  temui  and  ecMi- 
ditions  of  street  passenger  raiUSbads/'  providing  for  spedfic 
routes  and  declaring  that  "all  contracts  made  imder  the 
provisions  of  this  ordinance  shaB  be  for  the  term  and  period 
of  twenty-five  years/'  hdd  not  to  be  addressed  to  eoope  of 
future  ordinances,  and  not  to  limit  term,  otherwise  per- 
petual, of  franchise  for  other  routes  granted  by  a  bttcr  oi^ 
dinance.    Id. 

4.  One  street  railroad  company  held  peq^etual  ordinance 
franchise,  and  another  a  limited  one  with  but  eight  yean  to 
nm  with  rif^t  to  seeuie  new  fran^^iise  or  oompensation  for 
property.  An  ordinance,  entitled  as  granting  right  of  way 
to  first  company  over  streets  held  by  second,  authorised 
first  to  contract  for  second's  right  and  to  "occupy  and  use'' 
8oeh  streets,  "subject  to  the  conditions,  limitations  and 
restrictions"  oontained  in  ordinances  regulating  first  com- 
pany's rights  in  streets  it  already  occupied,  but,  as  condi- 
tion, obliged  first  company  to  give  up  part  of  its  line  which 

^  would  be  but  imperfectly  supplied  by  the  new  rights  even  if 
Ihey  were  perpetual.  Held^  that  ordinance  granted  a  per- 
petual franchise  to  first  company,  and  was  not  merely  coo- 
sent  that  it  acquire  right  of  second.   Id. 

5.  Where  not  otherwise  construed  by  state  court,  legisla- 
tiofi  vesting  streets  in  city  and  giving  its  authorities  excl>i- 
sive  control  over  them  and  its  council  exclusive  power  to 
establish  and  regulate  all  sidewalks,  streets,  ei^.,  is  to  be 
taken  iu  empowering  city  to  grant  street  railrdad  franchises 

-  in  perpetuity.   /d«  . 

6.  Provisions  of  ordinance  fixing  rates  which  wat«  eoin- 
pany,  whose  franchise  had  expired,  might  ehaige  m  future, 
providing  for  collection  of  charges  in  advance,  and  leqiiiiing 
installation  of  meters  and  hydrants,  and  imposing  fines  for 
violation  of  ordinance,  KM  to  confer,  impliedly,  privileges 
necessary  to  enable  company  to  continue  service^  andcD,  as 
granting  new  franchise  of  ind^ite  duration,  terminable  by 

.dther  city  or  company  at*such  time  and  under  snch  eireum- 
stances  as  would  be  consistent  witi  duty  owed  to  inhabi-  ^ 
tants.   'Demoer  y.Defmr  UnimWiUerCh. 178 

7.  After  granting  nonexclusive  rif^t  to  use  streets,  eto., 
under  which  local  tdephone  system  was  estabUshed, 
city  passed  ordinance  granting  privil^se  of  operating  "loiig 
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distance  telephone  linee"  "within  and  through ''  dty  for 
supplying  facilities  to  communicate  "by  long  distance 
teliH>hone ''  or  other  electrical  devices,  with  parties  resid- 
ing "near  or  at  a  distance  from"  the  dty,  and  then  an- 
otbo:  changing  the  word  "lines"  to  "system,"  and  ex- 
pressing proposed  communication  as  with  parties  residing 
"if»,  near  or  at  a  distance  from  "  the  dty.  ffeU  an  unjustifi- 
able implication  to  construe  last  ordinance  as  granting  new 
term  for  local  exchange  system.  City  cf  MikhM  y.  Dokola 
Tel.  Co...., ..306 

FBAVD.   8eelaiitty,l;PubltolMids^I,4. 

rUOITIVl  FROM  JU8TI0X.    See  Bstraaffelon. 

OOTSBNMIHT  C0NTEA0T8.    See  Oontraets,  3-7. 

aftAZma  laws.    See  Ooastltutlonal  Law,  YII,  2,  0,  15; 
FubUo  Lands,  m. 

RABIAft  CORPUS: 

1.  Where  person  held  for  interstate  rendition  obtained 
habea$  ccrpus  on  ground  that  he  was  not  a  fugitive  from 
justice,  AeZd,  that  contention  did  not  draw  in  question 
validity  of  authority  exercised  under  the  arresting  State  by 
its  governor  in  issuing  his  warrant  and  in  holding  petitioner 
for  removal,  but  merely  correctness  of  the  exerdse,  and 
that  judgment  of  state  court  holding,  on  indictment  and 
evidence,  that  petitioner  was  a  fugitive,  and  dismissing 
Aateos  ccrpw,  was  not  revieivabie  by  writ  of  error  under 
Jud.  Code,  §  237.   Irdand  v.  Woods 323 

2.  Limitations  on  right  to  review  by  this  court  apply  in 
kahoa9  corpus  cases  as  in  others  sought  to  be  reviewed 
under  Jud.  Code,  §  237.    I4> 

HAOUS  COMVXNTIONS.   See  Intemftttenal  Law»  7.      . 

HIIR8: 

Right  of  heirs  of  Indian  allottees.   See  Indians,  2-7. 

BOMISTIADS.   See  Indians,  7, 8;  Public  Lands,  I. 
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Sheep  and  cattle  segregation  law  is  not  unreasonable  or 
arbitrary  exercise  of  police  power;  does  not  deny  due  proc- 
ess and  equal  protection  of  laws;  and  is  not  in  conflict  with 
§  1  of  act  to  prevent  unlawful  occupancy  of'  the  puUie 
lands.   Omaechevarria  v.  Idaho 343 

ILIXHOIft: 

Dram  Shop  Act  upheld.  Eiger^\OamJty V! 

IMPAIBMXNT  OF  CONTRACT  OBLIGATION.    See  Con- 
stitutional Law,  IV,  VIII. 

INDIAN  COUNTRY.   See  Indiana,  13. 

INDIANS.    See  Public  Lands,  IV,  2,  a. 

1.  AUotmenls,  Re^rictions  an  alienation.  .  Power  of  Cofir 
greas.  No  doubt  exists  ot  constitutional  authority  €^  Con- 
gress to  reimpose  restrictions  on  alienation  as  by  the  Act 

of  April  26, 1906.  Brader  y.  Jamee 88 

2.  AUotmente.  Right  of  heirs;  Conveyances.  Under  §7, 
Act  of  1902,  an  Indian  allotment  held  under  trust  patent 
and  subject  to  restrictions  on  alienation  imposed  by  Act  of 
1889,  may,  upon  death  of  allottee,  be  conveyed  by  his  heirs 
with  approval  of  Secretary  oT  Interior,  and  approved  deed 
passes  full  title.    Egan  v.  McDonald 227 

8.  Id.  Where  such  conveyance  was  made  in  1908,  and 
Secretary  approved  it  in  1900^  held,  that  there  was  no  law 
then  in  force  making  an  adjwiication  of  heirship  a  condi- 
tioB  precedent  to  validity  of  oonveyanee.  Id. 

4.  Id.  Whether  mere  approval  by  Secretary  would  oper- 
ate to  convey  a  good  title  if  it  had  appeared  thai  deed  was 
executed  by  a  part  of  heirs  only,  not  decided.   Id. 

5.  AUotmenU.  AUenaHon  by  heir.  Cherdcee  Agreement  of 
1902  imposed  no  restriction,  other  than  that  of  niin<Mfityp 
upon  alienation  by  heir  of  his  interest  in  land  allotted 
under  §  20  in  name  of  aneestor  who  died  before  reoeiYing 
allotment.    Talley  v.  Burgess : 104 

6.  Id.  Act  of  1906  applied. to  allotments  made  before  its 
date  under  §  20  of  Cherokee  Agreement,  and  required 
that  a  guardian's  contract,  made  on  May  11,  1906,  to  con- 
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Tqr  xniiior'4  uiieno^  be  approvad  by  United  Stetee  court 
M  ecmdUioii  to  vaiidHy.   Id. 

7.  /d.  Hamuteada.  Beiiriclians  an  alienoHan.  Under 
Snpplemental  Agreement  of  19Q2,  homeetead  allotment 
of  futt-blood  Choctaw  became  free  from  restrictiobfl  inn 
poeed  by  { 12  at  death  of  allottee,  and  heir,  though  a 
full-l^loodf  mi|^t  alienate  without  approval  by  Secretary 
of  Interior;  but  by  virtue  of  Act  of  1006  the  right  m  such 
was  again  restricted  ao  that  auch  approval  became 

BradtTY.JamM 88 


8.  Id.  In  detennhung  effect  of  Act  of  1006  upon  right  of 
fuU-bkiod  Indian  to  alienate  no  distinction  made  between 
eases  in  which  restrictions,  previously  imposed,  were  ex- 
istent at  date  of  act  and  those  in  which  they  had  expired* 
U. 

9.  Oil  and  g0$  feosss.  OD  and  gas  lease  of  restricted  land 
of  Creek  full-blood  not  valid  without  approval  of  Secretary 

of  Interior.   Anidfcsr  v.  Oun$(nirg ^ .  110 

10.  Id.  When  two  such  leases,  one  of  which  approved,  un- 
aoceeesfnlclrimant  to  charge  advewary  as  tmsteemustshow 
that,  as  matter  of  law,  Seeretary  ernd  both  in  approving 
the  one  lease  and  in  refusnig  to  approve  other.  Id. 

11.  Id.  ThAt  pbuntiff's  lease  was  first  filed  with  ageney, 
and  that  H  was  recorded  with  county  register  of  deeds,, 
wheveas  defendant's  was  not;  and  a^y  censtructive  notice 
eoaaing  thersfarem;  and  effect  of  rule  of  Secretary  of  Interior 
pfovidhig  for  fiKng  witUn  thirty  days  of  execution,  are  mat- 
ters beside  the  case  where  it  ctoes  not  ^ipear  aflSrmative|y 
that  Secretary  would  have  approved  plaintiff's. lease  had 
he  refused  to  approve  defendant's.   Id. 

12.  Id.  Approval  of  such  leases  rests  in  exercise  of  discre- 
tion by  Secretary;  and  action  within  his  discretionary  power 
is  not  vitiated  by  fact  that  reasons  assigned  were  n6t  wholly 
sound.   Id, 

13.  Indian  eomUry;  ^ed  of  raUroad  grant.  Grant  made  by 
Act  of  .1889  to  Big  Hera  Southern  B.  R.  of  ri|^t  ef  way 
through  Crow  Reservatkm,  whether  amounting  to  mere 
easement,  limited  fee,  or  other  limited  Inteitst,  hM  not 
entitled  to  extinguish  title  of  Indians  in  land  comprised 
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in  such  right  of  way,  which  therefore  lemains  "Indian 
country  "  within  meaning  ci  liquor  Aet  of  1897.     UnU$d 
.  JSUU€9  y.  Soldana 530 

14.  Trust  funds.  Section  5  of  Act  of  1912  (37  Stat.  86),  and 
regulations  issued  thereunder,  contemplate  supervision  of 
expenditure  of  trust  funds,  but.  not  control  of  property 

for  which  money  was  expended.    MeCurdy  ▼.  UnUed  SUUes  263 

15.  Id.  suae  taxaihn  qf  kmd$.  Acts  of  1906  and  1912,  z^ 
speciing  Osage  Indians,  do  not  authorise  Secretary  of  Lite- 

.  nor  to  impose  restrictions  upon  private  land  purchased  for 
nno-competent  allottee  with  his  trust  money  previ6usly  re- 
leased, and  thus  exempt  it  as  a  govenmiental  Instrumental- 
ity from  state  taxation.    Id. 

16.  AppropriaHan  far  dmlitatum  and  self-support.  Con- 
gress, in  acts  making  appropriations  under  general  head  for 
"current  and  contingent  expensed  of  the  Ihdian  Department 
apd  fulfilling  treaty  stipulations  with  various  Indian  tribes,'' 
having  long  made  a  practice  of  appropriating  each  year 

.  qieoifieatty  for  "civilisation  and  self-support "  of  Chippewa 
Indians  in  Minnesota  out  of  their  trust  .funds  under  the 
Aet  of  1889,  kMy  that  the  appropria^on  so  expressed  in  the 
appropriation  act  for  fiscal  year  1915  was  repeated  for  fiscal 
year  1916  by  Joint  Resolution  of  March  4,  1915.  Lane  v. 
Morrison 214 

17.  Witts;  federal  jurisdieUan.  Where  probate  of  wiU  of 
fulUblodd  Creek  Indian  refused  soldy  .on  ground  of  mental 

.  incapacity,  questions  sought  to  be  vaised  under  acts  of  Con- 
gress held  immaterial  for  purposes  of  jurisdiction  of  this 
court.  BiWy  v.  ^ewart 255 

mr  ANT8.   See  Indians,  o,  6;  Parent  and  Child. 

INF&INOXB[XNt.    See  Patents  for  Inventions. 

J^JUNCTIOll.    See  lavitjr,  2-5;  Patents  for  inventions,  3. 

IHSOLVBHOT.   See  Bankniptey;  Sqnitf ,  1. 

I1I8T&UCTI01I8  TO  JUBT.     See  Imptoyen'  LiabiUty 
Aet,  6,  7,  9^13. 
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1.  A  law  of  a  State,  gofveming  Itf e  insuranoe  oontract  made 
locally  between  resident  dtben  and  loeally  licensed  foreign 
corporation,  and  prescribing  how  net  value  of  policy  shall  be 
applied  to  avoid  forfdture  if  premium  not  paid,  cannot  be 
extended  to  prevent  policyholder,  while  present  in  such 
State,  and  company  from 'making  and  carrymg  out  sub- 
sequent, independent  agreement  in  company's  home  State, 
pursuant  to  its  laws,  whereby  policy  is  pledged  as  security 
for  a  loan  and  afterwards  canceled  in  satisfaction  of  the  in- 
debtedness.   New  York  Life  Ins.  Co.  v.  Dodge 357 

2.  A  life  insurance  policy,  issued  in  Missouri  to  a  resident 
and  eitiwn  of  that  Slate  by  New  York  cor  pcwaticai  witli  Mis- 
souri Moense,  provided  that  insured  might  obtain  cash  loans 
on  security  ci  pdicy  on  application  at  company's  home 
office,  subject  to  terms  of  its  loan  agreement,  and  that  any 
indebtedness  to  company  should  be  deducted  in  any  settle- 
ment of  policy  or  of  any  benefit  thereunder.  Held,  that  this 
imposed  no  obligation  on  company  to  make  a  loan  subject 
to  a  Missouri  nonforfeiture  law  governing  policy  and  devot- 
ing three-fourths  of  its  net  value  to  satisfaction  of  premium 
indebtedness  exclusively  and  extension  of  the  insurance,  in 
case  of  default.    Id. 

3.  A  loan  agreemmt  with  insurer,  a  New  York  corporation, 
with  pledge  of  policy  as  seciurity,  signed  by  insured  and 
beneficiary,  resident  citisais  of  Missouri,  held  a  valid  New 
York  contract  and  that  foreclosure  of  the  pledge  under  the 
Uws  of  that  Stat«  and  the  extinguishment  of  the  reserve  of 
the  policy  to  satisfy  the  loan  was  defense  to  action  on 
policy  in  courts  of  Missouri,  notwithstanding  a  Missouri 
nonforfeiture  statute  was  construed  as  continuing  the  in- 
surance in  force.   Id. 

INTIRB8T: 

As  to  when  judgment  of  Court  of  Claims  on  claim  against 
District  of  Columbia  may  include  and  bear  interest.  See 
Sheckele  v.  District  oJCclumbia 338 

INTIBNATIONAL  LAW.    See  Constitutional  Law,  I. 

1.  Every  sovereign  state  is  bound  to  respect  independence 
of  every  other  sovereign  state  and  the  courts  of  one  country 
will  not  sit  in  judgment  on  acts  of  government  of  another 
done  within  its  own  territory.    Redress  of  trrievances  by 
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reaaon  of  such  aets  must  be  throuf^  mmos  open  to  be 
availed  of  by  sovereign  powers  aa  between  themaelves. 

Oefjen  v.  CetUral  LeaUier  Co 297 

Bioaudy.Ammean  IdeUdCo. SM 

2.  Who  is  sovereign  dejy^  or  de  facto  of  a  foreign  territory 
is  a  political  question,  determination  of  which  by  the  politi- 
cal departments  of  government  conclusively  binds  the 
jadges.   Oeijen  v.  Central  Leather  Co. 297 

3.  When  a  government  which  originates  in  revolution  or 
revolt  is  recognised  by  the  political  department  of  our 
government  as  the  de  jun  govemmeot  at  .the  country  in 
which  it  is  established,  such  recognition  is.  rBtroaclive  in 
effect  and  validates  all  actions  and  conduct  of  government 
so  recognised  from  commencement  of  its  existence.   Id. 

4.  Court  notices  judicially  that  tTnited  States  recognised 
Government  of  Carransa  as  cfe  facto  government  of  Mexico    > 
on  Oct.  19/  1915,  and  as  ie  jure  government  on  Aug.  31, 
1917.  Id: 

5.  The  principle  that  the  conduct  of  one  independent  gov* 
eminent  cannot  be  successfully  questioned  in  the  courts  of 
another  is  asapplicaUeto  a  case  invdving  title  to  property 
brought  within  the  custody  of  a  court  as  to  claims  for 
damages  based  upon  acts  done  in  a  foreign  country,  for  it 
.  reots  at  last  upon  the  hii^est  considerations  of  international 
comity  and  expediency.  Id.  Ricaud  v.  American  Metal 
Co,,........:.. ] 304 

A,  Fact  that  property  seised  and  sold,  by  authorities  of  a 
f oragn  government  belonged  to  American  citiaen,  not 
residing  in  the  foreign  country  at  the  time,  does  not  empower 
court  of  this  country  to  reSxamine  and  modify  their  ac- 
tion.   Ricaud  v.  American  Metal  Co 304 

7.  SemNe^  that  Hague  Conventions  do  not  apply  to  a  dvfl 
war,  and  that  regulations  annexed  to  Convention  of  1907 
do  not  forbid  such  militaiy  seisure  and  sale  of  private  prop- 
erty as  is  involved  in  tiiis  case.  Oetjenyi  Central  Leather 
Co :...  297 

XHTB&STAn  GOMMX&OX.    See  Interstate  Oommeroe 
Acts;  Taxation,  II;  III. 

As  to  what  constitutes  unconstitutional  burdens  on,  see 
Constittttional  Law,  III. 
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L  Poirvn  ABd  ProMtdtnfi  of  OammlMloa. 

1.  Effect  of  findings,  A  finding  that  railway  is  a  common 
canrier  does  not  mean  that  all  of  its  property  must  be  treated 
as  employed  in  public  service;  portions  used  as  private  plant 
facility  should  not  be  considered  in  determining  adequacy 

of  a  rate.   Manvfadwrers  Ry.  Co.  v.  UniiedSiaUa 457 

2.  Id.  Judicial  inUrference,  Whether  diBcrimination  is 
undue,  unresBooaUe  or  unjust  is  question  of  fact  confided 
to  judgment  and  diseretion  of  Coounissioni  and  upon  which 
its  decisions^  made  basis  of  administrative  orders  operating 
in  fidwro,  are  not  to  be  disturbed  by  courts  except  upon 
showing  that  they  are  unsupported  by  evidence,  were  ma4e 
without  hearing,  exceed  constitutional  limits,  or  for  some 
other  reason  amount  to  abuse  of  power.    Id. 

Se?  6.  iftfra. 

3.  BaUfiaping;  consideration.  In  testing  adequacy  of  inter- 
state rates,  it  is  error  to  base  eoLaputation  on  receipts  and 
expenses  of  carrier's  entire  business  without  connHering 
adequacy  of  its  charge  for  services  not  affected  by  the  rate 
or  their  possibly  private  character.   Id. 

4.  Rate  fixing^  burden  oj  proof  of  reasonableness.  The  "in- 
creased rate  clause  "  does  not  lay  upon  carrier  burden  of 
proving  a  new  rate  reasonable  when  that  question  is  not 
involved  in  a  hearing  before  Commission.    Id. 

5.  JoiiU  rates;  review  by  Commission,  In  fixing  joint  rates 
it  is  within  discretion  of  Commission  to  allow  carriers  to 
arrange  divisions,  as  contemplated  by  first  paragraph  of 
S  15,  subject  to  review  by  Commission.    Id. 

See  12,  infra. 

6.  Through  routes  and  joint  rates.  Effect  of  findings,  tn  a 
proceeding  to  establish  through  routes  and  joint  rates  over 
a  company  operating  terminals  and  held  by  Commission 
to  be  a  common  carrier,  and  certain  trunk  lines,  held,  that 
finding  of  Commission,  based  upon  differences  of  location, 
ownership  and  operation,,  that  there  was  no  undue  discrim- 
ination was  not  without  evidentiary  support  and  not  an 
abuse  of  discretion;  that  Commission  was  justified  in  hold- 
ing that  not  more  than  a  specified  amount  per  car  should  be 
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Udded  to  trunk  line  rates  for  terminal;  thst  in  fixtag  man* 
mhm  joint  rate  Commiasion  properly  aasomed  trunk  line 
rates  to  be  reasonable  per  h;  and  that  complainants  were 
entitled  at  most  to  have  Commission  consider  nature  and 
objects  of  St.  Louis  Terminal  As0ociation,  in  favor  of  which 
trunk  lines  were  charged  with  unlawfpl  discrimination^ 
as  circumstances  bearing  upon  question  of  discrimination 
and  questions  pertinent  thereto.   Id. 

7.  8u9pensum8  of  rtew  nates.  Fading  a  proceeding  involving 
inquiry  as  to  how  much  could  be  allowed  a  terminal  as 
divisions  or  absorptions  by  trunk  line  carriers,  one  of  which, 
being  a  party,  filed  and  published  a  tariff  providing  for 
absorptions  of  terminars  switching  charges  up  to  a  cotun 
rate  per  car  which  it  had  previously  allowed  and  retracted 
and  was  in  the  position  of  attacking  in  the  {noeeeding  aa 
illegal  and  excessive,  a  suspension  by  Commission  of  pro- 
posed absorption,  for  120  days  from  effective  date,  and  then 
for  six  months,  to  await  its  decision  in  pending  inquiry, 
treating  the  one  as  ancillary  to  the  other  and  as  involving 
ho  different  'question  on  the  merits,  and,  upon  deciding 
the  original  matter  within  the  6  months,  canceled  the  tariff 
without  having  given  it  a  separate  hearing,  held  proper  and 
not  inconsistent  with  provisions  of  §  15,  par.  2,  as  amended. 
Id. 

8.  Stoppage  of  trains;  conflict  of  orders;  power  of  state  com' 
mission.  Power  in  state  commissicni  to  order  atop  by 
interstate  trains,  not  resulting  in  direct  burden  on  inter- 
state commerce,  in  pursuance  of  statute  not  aimed  at  such 
trains  but  specifying  train  service  required  at  county 
seats,  may  coexist  with  the  duty  imposed  on  carriers  re- 
specting regulations  for  transportation  facilities  by  Hep- 
bum  Act  and  Act  of  June  18,  1910,  and  jurisdiction  of 
Interstate-  Commerce  Commission  over  such  matters,  if 
order  not  in  conflict  with  regulations  of  latter  commission. 
Gtdf,  Colorado  Ac.  Ry.  v.  Texas 58 

9.  Recovery  of  damages;  time  for  filing  complaint.  Provision 
of  S  16  that  "all  complamts  for  ihib  recovery  of  damages 
shall  be  filed  with  the  Conmiission  within  two  years  from 
the  time  the  cause  of  action  accrues,  and  not  after  "  is  not 
a  mere  statute  of  limitations  but  is  jurisdictional.  Lotcta- 
ville  Cemeni  Co.  v.  Interstate  Com.  Oomm . .  638 
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10.  Id.  The  "cause  of  action  accrues  "  to  a  shipper,  within 
meaning  of  this  provision,  when  the  unreasonable  charges 
are  paid,  not  when  the  shipment  is  received  or  delivered  by 
the  carrier*   Id. 

11.  Id.  It  having  been  definitely  settled  by  prior  decis- 
i'ona  of  this  court  that  the  time  when  a  "cause  of  action 
accrues  "  is  the  time  when  suit  may  first  be  legally  insti- 
tuted upmi  it,  it  must  be  assumed  that  Congress,  in  using 
that  eacpression  without  qualifying  words,  adopted  the 
meaning  thus  attached  to  it.   /d. 

12.  Judicial  interference;  orders  fixing  joint  rates.  District 
Court  has  no  jurisdiction  to  exercise  administrative  author- 
ity when  Commission  has  failed  or  refused  to  exercise  it,  or 
to  annul  orders  of  the  Commission  not  amounting  to  an 
affirmative  exercise  of  its  powers.  So  held  where  the  Com- 
mission fixed  maximum  joint  rates  for  trunk  lines  and  a 
terminal  company,  and  the  gravamen  of  the  latter's  suit 
was  the  failure  to  fix.  the  divisions.    Manufacturers  Ry.  Co. 

v.  United  States ...  457 

13.  Id.  Constitutionalvalidity  of  rtUe-fixir^  order.  Although 
a  rate-finng  order  is  not  conclusive  against  attack  upon  the 
constitutional  ground  of  confiscation,  correct  practice  re- 
quires that  the  objection  be  made,  and  all  evidence  perti- 
nent thereto  adduced,  before  the  Conmiission  in  the  first  in- 
stance if  practicable.   Id. 

14.  Id.    Order  setting  aHde  rate.  .  Where  the  Commission, 
after  full  hearing,  sets  aside  a  rate  as  unreasonably  high,  only 
a  clear  case  would  justify  a  court;  upon  evidence  newly  ad- 
duced but  not  newly  discovered,  in  annulling  Commis-  ^ 
sion's  action  on  ground  of  confiscation.    Id. 

15.  Id.  Order  fixing  rates.  In  suit  in  District  Court  to  en- 
join enforcement  of  order  of  Commission  fixing  rates,  evi- 
dence held  insufficient  to  establish  that  rate  confiscatory. 
Id. 

16.  Id.  Evidence  of  reasonableness.  The  voluntary  adop- 
tion of  a  rate  by  a  carrier  is  some  evidence  against  the  carrier . 
that  it  is  remunerative.    Id. 

17.  Id.  Evidence  of  adequacy  of  rate.  Where  a  city  leased 
for  railway  purposes  land  which  in  considerable  part  consti- 
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tuted  a  public  wfaarf,  at  a  rental  less  than  the  fair  annual 
value,  presumption  is  that  excess  was  granted  to  public  and 
not  to  private  interest  of  carrier,  in  capitalizing  its  assets 
for  purpose  of  testing  adequacy  of  rate.   Id. 

II.  DutiM.  Rights  and  Liabilities  of  Carriers  and  Shippers. 

1.  Limitation  of  liability.  Uniform  Live  Stock  Contract, 
Stipulation  in  contract  filed  with  Commission,  limiting 
carrier's  liability  for  unusual  delay  and  detention  caused  by 
its  own  negligence  to  amount  actually  expended  by  shipper 
in  purchase  of  food  and  water  for  stock  while  so  detained, 
is  illegal  and  not  binding  on  shipper  who  executed  contract 
and  shipped  for  corresponding  reduced  tarilF  rate.   Boston 

A  Maine  R.  R.  v.  Piper 439 

2.  Id.  Such  stipulation  contravenes  principle  that  carrier 
may  not  exonerate  itself  from  losses  caused  by  own  negli- 
gence, and  is  not  within  principle  of  limiting  liability  to  an 
agreed  valuation  made  basis  of  reduced  rates.   Id. 

3.  Bill  of  lading;  effect  of  filing.  Illegal  conditions  and  limita- 
tions in  bill  of  lading  do  not  gain  validity  from  filii.g  of  a 
form  with  Commission.   Id. 

4.  Terminal  charges;  equality  of  Irealmeni.  Common  use  of 
facilities  of  St.  Louis  Terminal  by  fourteen  trunk  lines 
owning  its  capital  stock,  under  a  single  arrangement  by 
which  they  absorbed  the  terminal  charges,  held  not  as  a 
matter  of  law  to  entitle  another  terminal  company,  having 
no  trunk  line  and  doing  terminal  switching  alone,  to  pre- 
cisely the  same  treatment.     Manufacturers  Ry.  Co.  v. 

United  States 457 

5.  Reparati0i>  PlDper  foundation  for  reparation  held  not 
laid  in  evidence  in  case.   Id. 

6.  Carmack  Amendmenif  MabilUy  under.  An  undertaking 
for  proper  care  and  service  implied  with  company's  contract 
to  furnish  cars  to  shipper  cannot,  in  an  action  against  a 
refrigerator  car  company  for  damages  to  goods  in  interstate 
transit,  be  a  basis  for  liability  under  Cannack  Amend- 
ment. Emery  dt  Co.  v.  American  Refrigerator  Co 634 

7.  Live  stock  transportation  act;  excusable  delay.  The  "28 
Hour  Law  "  must  be  construed  with  view  to  carrying  out 
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itB  humanitMrian  purpoee,  but  the  exception  in  favor  of 
the  carrier  must  be  given  proper  latitude  and  enf<»oed  in 
light  €i  practical  railroad  conditions.  Chicago  A  N.  W. 
By.y.  UnUedSUUea. ;....  512 

S.  Id.  If,  after  the  exercise  of  diligence  and  foresight  to 
prevent  accidents  and  delays  and  to  overcome  effect  of  any 
which  may  happen,  with  an  honest  purpose  to  secure  un- 
loading within  the  lawful,  period,  unloading  is  actually 
prevented  by  storm  or  accident,  the  reasonable  delay  must 
be  excused,  /d. 

9.  Car  company;  Habiliiy  as  common  carrier.  A  charge  that 
a  car  company,  by  furnishing  improper  cars  and  service, 
failed  in  duty  to  railroad  and  to  public,  and  so  caused  dam- 
age to  goods  in  interstate  transit,  if  it  did  not  make  out  com- 
pany a  common  carrier,  stated  no  duty  under  the  act  but 
only  one  at  common  law.  Emery  <t  Co,  v.  American  Ae- 
frifferaior Co...  ., 634 

10.  Id.  AseumpHon  of  HabUity  qf  railroad.  Liability  of  car 
company  under  a  contract  assuming  liabitity  of  railroad 
(if  shipper  could  avwl  of  it)  would  not  make  action  against 
former  for  damages  to  goods  in  interstate  transit  one  arising 
under  the  act.   Id. 

XNTI&STATI  OOMm&CS  OOMMI88IQN.     See  Intw* 
state  Oommerce  Aets;  Jiirisdictioii»  IV,  (4). 

IHTI&STATB  BINDITIOH.    See  Ixtradition. 

IHTOXICATIHO  UQU0&8: 

1.  State  statute  providing  that  judgment  for  damages 
recovered  by  wife  against  one  selling  intoxicating  liquors 
to  husband,  shall  be  a  lien  upon  premises  where  liquor  sold, 
does  not  violate  due  process  clause  as  against  owner  who 
leased,  or  knowingly  permitted  the  use  of,  such  premises  for 
the  sale  of  intoxicating  liquors.  Eiger  y.Qarrity 97 

2.  Such  statute  has  effect  of  making  tenant  agent  of  land- 
lord for  its  purposes;  and  latter  not  denied  due  process  by 
taking  judgment  against  tenant  as  conclusive  upon  amount 
of  damages  suffered  and  right  to  recover  them,  if,  in  pro- 
ceedings to  enf<^oe  lien,  landlord  allowed  due  opportunity 
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to  controvert  rendition  of  auch  judgment  and  making  of 
lease  authorising  sale  of  intoxicating  liqucm,  or  his  knoiri- 
edge  of  sucli  use  of  premises.   Id. 

3.  Illinois  Dram  Shop  Act  upheld.   Id. 

4.  "Indian  country "  within  meaning  of  Act  of  1897. 
UniUdStates  v.  Soldana 530 

JOINT  KB80LITTI0NS: 

Effect  of  Joint  Resolution  continuing  appropriations  for 
former  year  contained  in  prior  act.   See  Lane  v.  Morrison . . .  214 

JUDQ18.    See  Canal  Zone. 

JUDQHXNTB.   See  Juriadietion,  III;  Prooedure,  lU. 

1.  A  judgment  heretofore  rendered  in  a  suit  between  States 
cannot  later  be  attacked  upon  the  ground  that  in  original 
cases  in  this  court  one  State  cannot  recover  from  another  in 

a  mere  action  of  debt.    Virginia  v.  West  Virginia 565 

2.  The  authority  to  enforce  its  judgments  is  of  the  essence 
of  judicial  power  and  this  elementary  principle  applies  to 
original  jurisdiction  in  controversies  between  States.   Id. 

3.  Judgment  of  trial  court  modified  to  correct  clerical  &rw 
appearing  by  trial  court's  opinion  and  concession  of  counsel. 
Ihanez  v.  Hongkong  Bankingi  Corp. 627 

4.  In  suit  in  District  Court  by  telephone  company  against 
city,  involving  question  whether  plaintiff's  right  to  operate  ' 
its  city  exchange  system  was  included  with  its  right  to  oper- 
ate long  distance  s}'stem  under  a  later,  existing  ordinance 
contract,  or  was  confined  to  earlier  ordinance  contract  which 
has  expired,  judgment  of  state  court  in  another  case  between 
same  parties,  treating  the  ordinances  as  independent,  if  not 
actually  conclusive  must  be  treated  as  of  much  wdg^t. 
City  of  MiUheU  v.  Dakota  Td.Co 396 

5.  Decree  of  injunction  which  properly  will  be  operative 
until  law  is  changed  may  properly  be  expressed  as  per- 
petual.   International  <t  G.  N.  Ry.  v.  Anderson  Co 424 

6.  Claimant  against  District  of  Columbia,  suing  in  Court 
of  Claims  under  Act  of  1880,  not  entitled  to  receive  interest 
as  such,  save  any  that  may  accrue  after  rendition  of  judg* 
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ment,  where  recovery  not  based  upon  contract  expressly 
stipulating  for  interest.  Sheckels  v.  District  of  Columbia 338 

7.  Provision  of  §  6  of  Act. of  1880  for  satisfying  such  judg- 
ments with  bonds  bearing  coupons  for  interest  from  date 
upon  which  the  claims  were  due  and  payable,  amounted 
to  giving  interest,  at  a  limited  rate,  before  and  after  judg- 
ment, where  payment  made  in  that  mode;  but  as  to  amount 
of  claim  allowed,  not  so  satisfied,  interest  prior  to  judg- 
ment not  allowable.   M, 

8.  In  a  suit  by  G  to  enjoin  R  from  using  trademark  on 
'^straight "  whiskey,  claimed  by  former  through  prior  ap* 
propriation,  a  former  decree,  set  up  by  R  claiming  to  be  act- 
ing as  agent  of  H,  dismissing  bill  in  former  suit  brought  by 
G  against  predecessors  of  H,  to  enjoin  them  from  using 
the  same  mark  on  "blended  *'  whiskey,  A«Ua  bar,  notwith- 
standing the  later  suit  related  to  "straight "  whiskey  and 
notwithstanding  subsequent  registration  of  trademark  by 
plaintiff'  for  "straight "  whiskey.    Rock  Spring  Co.  v.  Chines 

A  Co 312 

9.  Judgment  for  damages  from  sale  of  intoxicants  a  lien 

on  premises  where  sold.    Eiger  v.  Garriiy 97 

JUDICIAL  NOTICI: 

1.  Court  notices  judicially  that  United  States  recognized 
the  Government  of  Carranza  as  de  facto  government  of 
Mexico  on  Oct.  19,  1915,  and  as  de  jure  government  on 
Aug.  31,  1917.   Oetjen  v.  Central  Leather  Co 297 

Ricaud  v.  American  Metal  Co 304 

2.  Facts  supplied  by  judicial  notice  may  enable  court 
to  answer  questions  from  Court  of  Appeals,  where  other- 
wise insufficiency  of  certificate  would  necessitate  its  return. 
Ricaud  v.  American  Metal  Co ^ 304 

JU&ISinCTION: 

I.  In  'General,  p.  718. 
II.  Jurisdiction  over  the  Person,  p.  719. 
III.  Jurisdiction  of  this  Court. 

(1)  Original,  p.  720. 

(2)  Over  District  Courts,  p.  7?1. 
.    (3)  Over  Stote  Courts,  p.  72  f. 
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IV.  Juriidiction  of  Distriot  Oourts. 

(1)  Removal  ProceedingB,  p.  734. 

(2)  Diversity  of  Citiieiiship,  p.  721. 

(3)  Under  Contract  Clauae,  p.  72S. 

(4)  Ab  to  Orders  of  Interstate  Commerce  CommiSBion, 

p.  725. 

(5)  Suits  Arising  Under  Patent  Laws,  p.  726. 

(6)  Review  of  Master,  p.  726. 

V.  Jurisdiction  of  Court  of  Claim8»  p.  726. 
VI.  Jurisdiction  of  SUte  Courts,  p.  726. 
VII.  Jurisdiction  of  Supreme  Court  of  District  of  Columbia^ 
p.  727. 

Far  questions  of  Local  Laws  see  III,  (3);  VI. 
I.  2n  Qeneral. 

1.  Propriety  of  exercise  of  political  power  is  not  subject  to 
judicial  inquiry  or  decision.  Oetjenw.  Central  L^aiher  Co —  207 

2.  The  courts  of  one. country  will  not  sit  in  judgment  on 
the  acts  of  the  government  of  another  done  within  its  own 
territory.    Id. 

3.  The  principle  that  the  conduct  of  one  indq[>aident  gov- 
ernment cannot  be  successfully  qu^tioned  in  the  courts 
of  another  is  as  applicable  to  a  case  involving  title  to  prop- 
erty brought  within  the  custody  of  a  court  as  to  claims  for 
damages  based  upon  acts  done  in  a  foreign  country^  for  it. 
rests  at  last  upon  the  highest  considerations  of  international 
comity  and  expediency.  •  Oefjen  v.  Central  Leather  Co., . 297 

Rieaud  v.  American  Metal  Co. 304 

4.  The  fact  that  property  seised  and  sold  by  authorities 
of  a  foreign  government  belonged  to  an  American  dtisen, 
not  residing  in  the  foreign  country  at  the  time,  does  not 
empower  court  of  thid"  country  to  reexamine  and  modify 
their  action.   Bicaud  v.  American  Metal  Co. 304 

5.  Courts  may  not  interfere  with  the  exercise  by  the  Seov^ 
tary  of  the  Intmor  of  discretionary  power,  but  only  to 
protect  rights  when  they  are  invaded  by  deariy  unauthoi^ 
ised  action.    Anicker  v.  Ouneburg 110 

6.  Courts  must  apply  patent  law  as  they  find  it,  even  if 
this  result  in  damage  to  holders  of  patent  rights.  Boaten 
Store  V.  American  Graphophone  Co. 8 
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7.  A  suit  to  restrain  Assistant  Postmaster  General  from 
annulling  a  contract  and  from  interfering  with  its  perform- 
*  ance,  his  action  being  purely  official,  discretionary,  and 
within  the  sb(^>e  of  hb  duties,  held  in  effect  a  suit  against 
the  United  States  and  therefore  propcriy  dismissed.  WdU 
V  Baper 335 

"8.  A  transgression  of  its  statutory  power  by  an  adminis- 
trative board  is  subject  to  judicial  restraiiiti  although 
guised  as  a  discretionary  decision  within  its  jurisdiction.' 
WaUev.Macy 606 

9.  Courts  not  justified,  except  in  clear  case,  in  annulling 
order^of  Interstate  Commerce  Commission  setting  aside 
rate  as  unreasonably  high.     Manufacturers  By.  Co.  v. 

United  States -. 457 

10.  A  court  cannot  substitute  its  judgment  for  thai  of  the 
Interstate  Commerce  Commisuon  upon  a  purely  admin- 
istrative  matter.    Id. 

11.  Decisions  of  Interstate  Commerce  Commission  as  to 
whether  a  discrimination  is  undue  and  unreasonable  or  un- 
just, made  basis  of  administrative  orders  operating  in 
futuro,  are  not  to  be  disturbed  by  the  courts  except  upon 
showing  that  they  arc  unsupported  by  evidence,  were  made 
without  a  hearing,  exceed  constitutional  limits,  or  for  some 
other  reason  amount  to  an  abuse  of  power.   Id. 

II.  Jurisdiction  over  the  person. 

1.  General  rule  as  to  the  doii^  ct  business  which  will 
subject  a  corporation  to  service  of  process  is  that  busi- 
ness must  be  of  nature  warranting  inference  that  corpora- 
tion has  subjected  itself  to  the  local  jurisdiction,  and  is,  by 
duly  authorized  officers  or  agents,  present  within  State 
or  district  wh^e  service  is  attempted.    People's  Tobacco 

Co.  V.  American  Tobacco  Co 79 

2.  A  revocation  by  a  corporation  of  its  designation  of  a 
former  manager  of  a  branch  as  its  agent  on  whom  process 
might  be  served,  held  effectual  when  executed  by  a  vice- 
IHesident  without  formal  sanction  by  board  of  directors. 
Id, 

3.  Service  of  process  in  Louisiana  on  former  manager  there 
of  corporation  found  to  have  undertaken  in  good  faith  to 
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carry  out  a  decree  of  diflsdution  and  to  divest  itself  of  a 
former  branch  business  in  that  State,  hM  ineffectual  to 
bind  the  corporation.    Id. 

4.  The  fact  that  foreign  eorpofBtian  owns  stoelt  in  looal, 
subsidiary  companies,  does  not  bring  it  within  i^  State  for 
purpose  of  service  of  process  upon  it;  nor  does  practice  of 
advertising  its  wares  in  the  State  and  sending  into  it  its 
agents,  who,  without  authority  to  make  sales,  to  cdlect 
money  or  extend  credit,  merely  sdieit  orders  of  the  retail 
trade  to  be  turned  over  to  local  jobbers,  to  whom  corpo- 
ration sells  its  goods  and  who  charge  reti^Ien  therefor.  Id. 

5.  Louisiana  Act  of  1904,  as  amended  in  1908,  hdd  inap- 
plicable to  foreign  corporations  which  have  withdrawn 
from  the  State  and  ceased  to  do  business  there  at  time  of 
service  of  process.   Id. 

III.  Jurisdiction  of  This  Ooiirt» 

(1)  Original. 

1.  The  original  jurisdiction  conferred  npom  this  court  over 
controversies  between  States  includes  power  to  enforce  its 
judgment  by  appropriate  remedial  processes,  q;>erating 
where  necessary  upon  the  governmental  powers  and  agen- 
cies of  a  State.   Virginia  v.  Wed  Virginia 565 

2.  The  authority  to  enforce  its  judgments  is  of  tiie  essence 
of  judicial  power  and  this  dementary  principle  implies  to 
OTiginal  jurisdiction  in  controversies  between  States.    Id. 

3.  Origin  and  purpose  of  c<»istitutional  provision  reviewed. 
Id. 

4.  It  was  the  dear  intention  of  the  Constitutioi}  to  forestaD 
for  the  future  the  dangers  of  state  controversi'  a  by  uniting 
with  the  power  to  decide  them  the  power  to  enforce  the  de- 
cisions against  States.  To  this  power  the  reserved  powers 
of  the  States  necessarily  are  subordinate.    Id. 

5.  The  power  to  decide  and  enforce,  comprehensivdy  dm* 
sidered,  are  sustained  by  every  authority  of  the  Fedend 
Government,  judidal,  le^^ative  and  executive,  which  ma> 
be  appropriatdy  exercised.    Id. 

6.  Court  will  appoint  commission  to  run,  locate  and  dedg 
nate  boundary  line  between  two  States,  and  determine  na 
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tare  Mid  extent  of  erosioDs  and  aecretions  occurring  in  old 
dumnd  of  boundary  river.   Arkanios  v.  Tennessee 158 

(3)  Over  Distriei  Cowrie. 

7.  Whether,  in  view  of  limitations  of  Constitution,  Con- 
grew  has  power  to'  exempt  from  state  taxation  land  pur- 
ehased  for  tribal  Indian  from  mass  of  private  property  sub- 
jeet  to  state  tasxing  power  and  jurisdietion,  is  a  substantial 
constitutional  question/ affording  ground  for  direct  appeal 
from  District  Court.    McCurdy  v.  United  Slates 263 

8.  TJpon  direct  appeal  fi^m  District  Court,  based  upon 
constitutional  question,  all  questions  involved  are  open 
for  review  and  there  is  no  occasion  bO  consider  constitu- 
tional question  if  case  may  be  disposed  of  on  other  grounds. 
Id. 

(S)  OverSkiUCaurie, 

9.  If  state  supreme  court  treats  federal  questions  as  neces- 
aaiily  involved  and  decides  them  adversely  to  plaintiff  in 
error*  this  court  has  jurisdiction  to  review  them,  although 
not  specially  characterized  as  federal  questions  by  plaintiff 

in  error  in  state  courts.   Cissnay.  Tennessee 28t> 

10.  Jurisdiction  exists  to  review  judgment  of  supreme 
court  of  State  where  issueis  as  to  whether  lands  in  question 
were  owned  by  State,  and  whether  they,  and  alleged  tres- 
passes upon  them,  were  within  State,  were  determined 
af&rinatively  through  location  of  state  "boundary  based 
upon  interpretation  of  various'  treaties  and  acts  of  Con- 
gress.  Id. 

11.  Whether  two  States,  either  by  long  acquiescence  in  prac- 
tical location  of  their  common  boundary  or  by  af^cemcnt* 
otherwise  evidenced,  have  changed  the  limits  of  their  juris- 
diction as  laid  down  by  authority  of  the  general  govern- 
ment in  treaty  or  statute,  is  in  its  nature  a  federal  ques- 
tion.  Id. 

'i2.«  Whether  state  court  haa  correctly  foUowed .  rules  of 
erosion,  accretion  or  i^vulaion  applicable  to  interstate 
boundary  streams  so  as  to  give  proper  effect  to  treaties  and 
^  aets  of  Congress  establishing  a  riy er  as  an  interstate  bound- 
ary, is  a  question  of  federal  law.   Id. 
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13.  Where  complamt  states  a  came  under  Federal  Em- 
ployers'  pability  Act,  bat  plaintiff  fails  to  prov^e  that 
employee  was  engaged  in  interstaie  commerce  when  injured, 
a  contention  that  the  case  was  removable  from  state  to 
federal  court  because  of  diverse  citikeoship  is  not  a  claim  of 
federal  right  of  sufficient  substance  to  afford  this  court 
jurisdiction  to  review  a  state  court^s  judgment.  Oreat 
Northern  By.  y.AUxamder . .  , 276 

14.  Whether  state  court  has  obeyed  local  rule  of  practice 
requiring  substitution  of  correct  instructions  for  defective 
ones  tequestod,  is  question  of  state  law  not  reviewable  in 
action  under  Employers'  Liability  Act.  Lotds,  -A  Noah. 
R.B.Y.'HcUaway 525 

15.  When  not  based  upon  an  erroneous  theory  of  federal 
law,  refusal  of  state  court  to  reverse  judgment  upon  ground 
that  damages  are  c^xcessive  is  not  rsviewaUo  in  action 
under  Employers' Uability'Act.  Id. 

16.  Where  state  courts  have  found  sufficient  evfahnoe  to 
sustain  verdict  for  plaintiff  in  action  under  Employers* 
liability^Act,  this  court  will  go  no  farther  than  to  aseer- 
tain  that  there  is  evidence  supporting  the  verdict.  OtmU 
Nofthem  Ry.  v.  D<mald9on 121 

17.  This  court  has  jurisdiction  to  review  judgment  sustdn- 
ing  lien  on  client's  cause  of  action  £^ven  to  attorney  by  state 
law,  upon-  intervention  of  attorney  in  action  under  Em- 
ployers' Liability  Act,  where  question  of  inconsistency  of 
such  provision  with  that  act  was  called  to  attei^tion  of 
state  trial  and  supreme  courts  and  discussed  by  latter. 
Diekmtany.SUka 631 

18.  Upon  error  to  state  court  in  suit  to  recover  back  earnest- 
money  on  ground  of  unmerchantaUe  title,  in  which  vendor 
proved  conveyance  of  land  by  certain  heirs  (rf  Indian  allot- 
tee thereof,  which  recited  that  they  were  the  only  hem  and 
was  approved  by  the  Secretary  of  the  Int^or,  AeU,  that 
whether  burden  was  upon  plaintiff  to  establish  that  there 
were  other  h^rs,  aiid  whether  suggestion  that  there  may 
have  been  such  rendered  title  unmerchantable,  imNe  qoes- 
tions  of  state  law  not  reviewable  by  this  court.  ESgan  v.  Me* 
Donald. . 227 
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19.  If  decision  of  state  court  rests  upcMi  gnmnd  of  general 
law  adequate  to  support  it,  independently  of  decision  upon 
alleged  violation  of  federal  right,  the  case-  not  reviewable 
here.   AfiinicipcrfSactin^iesCorpareEtion v.  KonmuCUy 03 

BUby  V.  Stfwart 255 

20.  Where  probate  of  wiU  of  full-blood  CnA  Indian  r^ 
fused  soldy  on  grovnd  of  mental  inoi^iMMity,  queetio^ 
sought  to  be  rateed  under  acta  of  Congress  Jbeld  immatenal. 
BiBfy  V.  Siewari 265 

21.  Under  Jud.  Code,  i  237,  as  amended,  final  judgment  of 
atate  court  not  reviewable  by  writ  of  error  if  no  treaty, 
statute  or  authority*  exercised  under  State  or  United  States 
drawn  in  question.  SkMrnan  v.  Mintr 544 

22.  Objection  that  judgment  of  state  ooiirt  oitlering  'sale  . 
real  estate  denies  due.  process  to  nonresident  parties  served 
1^  publication,  in  that  order  waa  made  before  service  w&<5 
oomplete  under  state  statutes,  does  not  draw  in  question 
vaiidtty  of  authority  exercised  under  dtate,  within  meaning 
of  1 237,  Jud.  Code,  as  amended.  Id. 

23.  Junsdiction  to  reviefw  by  writ  of  enror  under  {  237,  Jud. 
Code,  as  amended,  confined  to  ($ases  in  ^ch  validity  of 
treaty  or  statute  d,  or  authority  exercised  under,  United 
Skktes  is  drawn  in  question,  and  decision  against  validity; 
and  those  in  which  validity  of  statute  pf ,  or  authority  exer- 
cised und^,  State  drawn  in  question  on  ground  of  repug- 
nancy to  Constitution,  treaties  or  laws  of  United  States,  and 
decision  in  favor  of  validity.  When,  however,  state  court's 
judgment  upholdh  federal  treaty,  statute  or  authority 
against  daim  of  mvalidity,  or  denies  validity  of  state  stat- 
ute or  authority  upon  attack  based  On  federal  grounds,  or 
when  basis  of  tUs  court'iTjurisdietion  is  claim  of  federal  titie, 
right,  privilege  or  immunity,  decided  for  or  against  party 
claiming,  review  ean  be  had  only  by  certiorari.  luiani  v» 
WoodM 323 

24.  Writ  of  ekror  allowed  as  <rf  right,  in  cases  designated 
therefmr  by  statute,  when  federal  question  real  and 
substantial  and  an  open  one  in  this  court;  but  certiorari  is 
granted  or  refused  in  exercise  of  eourt's  discretion.   Id. 

25.  Foregoing  limitations  apply  in  habtoi  corpus  cases  as 
in  others  sought  to  be  reviewed  under  Jud.  Code,  S  237.    Id, 
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26.  Where  person  held  for  interstate  rendition  obtamed 
habeas  corpus  on  ground  that  he  was  not  a  fugitive  from 
justice,  hM,  that  contention  did  not  draw  in  question  valid* 
ity  of  authority  exercised  under  the  arrestmg  State  by  its 
governor  in  issuing  his  warrant  and  holding  petitioner  for 
removal,  but  merely  correctness  of  the  exercise,  and  that 
judgment  of  state  court  holding,  o^  the  indictment  and 
evidence,  that  petitionisr  was  a  furtive,  and  dismissing  the 
habeas  corpus,  was  not  reviewable  by  writ  ol  eiTor  under  Jnd. 
Code,  §237.   Id, 

IV.  Jurisdiiction  of  District  Courts. 

(1)  Removal  Proceedings. 

1.  Whcare  complaint  states  cause  under  Federal  Employefs* 
Liability  Act,  failure  bf  plaintiff  to  prove  that  employee  was 
engaged  in  interstate  commerce  when  injured  will  'not  leave 
case  removable  because  of  diverse  citizenship  appearing  in 
complaint.   Great  Northern  Ry.  v.  Alexander ....... .^ 276 

2.  A  case  arising  under  Federal  Employers'  liability  Act 
between  citizens  of  different  States  not  removable  from  a 
state  to  a  federal  District  Court  on  ^ther  groimd.   Id, 

3.  In  absence  of  fraudulent  purpose  U>  defeat  removal,  the 
status,  with  respect  to  removability,  of  a  case  alleged  to  be 
one  arising  under  such  act  depends  liot  upon  what  the  de- 
fendant may  allege  or  prove  or  what  the  court  may,  after 
hearing  upon  merits,  in  tnvitum  order,  but  solely  upon  the 
form  which  the  plaintiff  voluntarily  (pves  to  his  pleadings 
initially  and  as  the  case  progresses.    Id, 

4.  Upon  theory  that  refrigerator  car  company,  defendant  in 
action  for  damages  of  loss  than  $3,000*  to  goods  in  interstate 
transit,  and  railroad  wejire  4><irtiiers  as  to  shipments;  former 
would  become  common  carrier  pro  has  vice,  and  the  amount  /^ 
involved  would  be  insufiicieat  for  purposes  of  removal  to 
District  Court.  Act  of  1914,  amending  Jud.  Code,  {28. 
Emery  dt  Co,  v.Anterican  R^ri{fer€Uor  Co, 634 

(2)  Diversity  of  Citizenship,    See  Cl)f  supra, 

5.  A  suit  which,  in  an  ess^tial  feature,  is  wait  to  aafiol 
will,  and  which  under  state  law  is  in  character  merely 
supplemental  to  proceedings  for  probate  and  cognisable  only 
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by  piobate  oouit,  is  not  witbin  juriadiotion  of  Dutrkit 
Court  though  diversity  of  cttioenship  exisA  and  requiate 
jurifldietional  amount  is  in  eontroTeny.  SuUony.EnglUh..  199 

6.  In  suit  in  District  Court  to  set  aside  testamentary  dis- 
poaitians  and  adjudge  the  property  to  plaintifis  and  par- 
tition it  among  them  as  hein^  a  defendant  who,  being  also 
an  heir,  would  share  in  the  relief  if  obtained,  should  not  be 
aligned  asa  plaintiff  for  the  purpose  of  testing  juriadietion  by 
diversity  of  citiaenship,  if  such  defendant  be  adversely  in- 
terested as  legatee.    Id. 

7.  Court  has  juriadietion  of  bill  which,  besides  showing  d>' 
verse  dtiaenabip,  alleged  that  certain  persoiml  property  of 
plaintiff  had  been  forcibly  taken  from  its  possession  in  Mex- 
ico by  unknown  persons,  was  c<maigned  to  one  of  defend- 
ants in  this  country  and  was  in  possession  of  Collector  of 
Customs^  also  a  defendant,  who  unless  regained  as  prayed 
would  ddiver  it  to  other  defendants;  and  the  fact,  not  men- 
tioned in  the  bill,  that  the  property  had  been  seiied,  con- 
demned and  sold  for  war  purposes  by  Constitutionalist 
foroes  in  revdution  in  Mexico,  whose  government  was 
later  reoogoiaed  by  Untted  States,  did  not  deprive  courts  of 
jurisdiction  to  adjudicate  upon  validity  of  title  thus  ac- 
quired, though  action  of  Mexican  authorities  must  neces- 
sarily be  accepted  as  a  rule  of  decision.  Rieaudv,  American  , 
MetalCo ....304 

(8)   Vnd$rC<mt'aeiClaaae. 

8.  Court  has  jurisdiction  over  suit  in  which  telephone  com- 
pany, occupying  streets  of  a  city  under  ordinances,  seeks  to 
enjoin,  as  unconstitutional,  execution  of  later  ordinance 
by  which  city  declares  company's  rights  at  end,  ass'umes 
power  to  terminate  them,  and  declares  purpose  to  take 
steps  to  secure  removal  of  lines  and  exchange.  City  of  MU- 
dmUv.  Dakota  Til.  Co. 396 

(4)  As  to  Orders  of  InterdoJte  Commerce  Commission. 

9.  District  Court  has  no  jurisdietisii  under  Commerce  Acts 
to  exercise  administrative  authority  when  Commission  has 
failed  or  refused  to  exerdse  it,  or  to  annul  orders  of  the 
Commission  not  fimounting  to  an  affirmative  exercise  of  its 
powers.  So  held  where  the  Commission  fixed  maximum 
joint  rates  for  trunk  lines  and  a  terminal  company,  and  the 
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pravamen  of  the  latter's  mat  was  the  failure  to  fix  the  divie- 

iona.    Mantrfaelvrers  By,  Co.  ▼.  UnUedStdks 457 

See  I,  9, 10, 11,  su^n-o. 

(5)  SuiU  Arising  vnder  Paleni  Lawt. 

10.  Where  bin  clahned  proteetion  f  or  a  prioe-fixiiig  epntraet 
under  the  patent  laws,  and  want  of  merit  in  elaim  was  not 
BO  conclusively  settled  by  decision  when  bill  filed  as  to 
make  claim  frivolous,  court  had  jurisdiction,  to  determine 
whether  suit  arose  under  those  la#B,  Boston  Sloft  r,  AmeHr 
canOraphdphaneCo , «!_ 8 

(6)  Renew  of  Matter. 

11.  Court  may,  upon  exceptions,  review  findings  of  special 
master  appointed  by  it.   Dmoer  v.  Deni^  Union  Water  Co.  178 . 

V.  Juriddietloii  of  Ooort  of  Olalais. 

1.  Jurisdiction  under  {  162,  Jud.  Code,  is  limited  to  chums 
based  on  ownfiTship  at  time  of  seiiure.  Thompoonv.  Uniied 
SiaUa ....,• 647 

2.  Where  owner  of  cotton  add  it  to  Goofederate  Goven* 
ment,  accepting  Confederate  bonds  in  full  pmaent  and 
agreeing  to  6iare  for  and  deliver  it  as  ordered;  mmI  cotton 
was  seised  under  Act  of  1863  n^iile  still  in  his  possession, 
held  that  he  was  neither  owner  nor  lienor  and  there  was  no  - 
basis  for  suit  by  his  administrator.    Id. 

3.  Chumant  against  District  of  Columbia  suing  under  Act 
of  1880,  not  entitled  ;to  receive  interest  as  such,  save  any  that 
may  accrue  after  rendition  of  judgment,  where  recovery  not 
based  upon  contract '  expressly  stipulating  for  interest. 
SheekeU  v.  Dxetriei  of  Columbia 

4.  Provision  of  i  6  of  Act  of  1880  for  satisfying  such  jod^ 
ments  with  bonds  bearing  coupons  for  interest  from  date 

.  'upon  which  the  claims  were  due  and  payable,  amounted  to 
ipving  interest,  at  a  limited  rate,  before  and.  after  judg- 
ment, where  payijaent  made  in  that  mode;  but  as  to  amotmt 
df  claim  allowed,  not  so  satisfied,  interest  prior  to  judgment 
not  allowable.   Id. 

VI.  Jurlsdietion  of  Statis  Courts. 

1.  State  court  has  jurisdiction  to  decide  whether  owner  of 
railroad  withii^  its  territory  is  under  public  duty  to  main- 
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tain  offices  and  shops  at  particular  places,  even  though 
it  were  assumed,  as  a  rule  of  decision,  that  a  foreclosure 
and  confirmed  sale  in  a  federal  court  conferred  immunity 
from  obligation  which  that  court  alone  could  withdraw. 
IfUematianal  A  G.  N,  Ry^  v.  Anderson  County 424 

2.  Texas  county  cotu*t  has  no  equitable  jurisdiction  of 
suit  tn(0r  patiM  to  annul  dispositions  in  will  and  partition 
property  among  heirs,  where  title  to  land  is  involved  and 
amount  in  controversy  exceeds  $1,000.   Svflon  v.  Englisk . .  190 

3.  Texas  district  courts  have  no  jnrisdietion  to  annul  by 
an  original  proeeediiig  the  action  of  a  county  court  in  pn>- 
bating  a  wiU,  and  a  suit  under  State.,  Art.  5699,  to  contest 

validity  of  will  so  probated,  must  be  brought  in  county 
eoort  and  calls  for  exerdae  of  original  probate  jurisdiction. 
Id. 

VII.  JurladietloA  of  Supremo  Court  of  IMstriet  of  Oo- 
lumbia. 

In  absence  <rf  other  modes  of  judicial  review,  court  has 
power  to  direct  Interstate  Commerce  Commission  by  man- 
damus to  entertain  and  proceed  to  adjudicate  a  cause  which 
it  has  erroneously  declared  not  to  be  within  its  jurisdic- 
tion. LouisvUk  Cement  Co,  y.  JlnterdaUCom,  Comm 638 

JURY  Mnj>  JUBOES. 

Instructions.  See  Imployers*  Liability  Aet,  6,  7,  9- 
13. 

LANDOBAITTS.   Bee  Public  Lands. . 

LANDLORD  AKD  TXHANT.     See  Intotioaaiif  Llquotv. 

LKA8I: 

Oil  and  gas  leases  in  Indian  lands.    See  Indians,  9-12. 
Liability  of  lessor  of  preml&es  for  sale  of  intoxicants  under 
Illinois  Dram  Shop  Aot.   See  Intoxicating  Liquors. 

1.  In  estimating  value  of  leasehold  to  lessee,  taxes  paid  by 
lessor  should  not  be  deducted  from  the  annual  cost  as  meaa- 
ured  by  the  gross  rental.  Manufaeturera  Ry,  Co.  y.-  United 
StaUa.: 457 


Digitized  by 


Google 


728  INDEX 

LIA8I — Continued.  pagi 

2.  Where  a  city  leased  for  rulway  purposes  land  which  m 
considerabh  part  constituted  a  public  wharf,  at  a  rental  less 
than  the  fair  annual  value,  presumption  is  that  excess 
was  granted  to  public  and  not  to  private  mterest  of 
carrier,  in  capitalizing  its  assets  for  purpose  of  testing  ade- 
quacy of  rate.   Id. 

LICIN8I  TAZI8.   See  Taxation. 

liens; 

Judgment  operating  as  lien  on  premises  where  intoxicants 
sold.  See  Intoadoatiaf  Idquort. 
Aeceptance  of  Ckxnfederate  bonds  in  fMiyment  of,  and  agree- 
ment to  care  for  and  deliver  as  ordered,  cotton  sold  Ck>nr 
federate  Government,  which  was  seised  under  Abandoned 
IVoperty  Act  of  1863  while  etiU  in  vendor's  possession,  does 
not  constitute  him  owner  or  lienor  within  that  act  to  sup- 
.  port  action  in  Court  of  Claims  under  Jud.  Code,  S  1^2* ' 
Thompson  y.  United  States 647 

LIFI IN8UEANGI.   See  Xnsaranee. 

LIMITATION  OF  LIABILITY.    See  Admiralty;  Interstate 
Commerce  Acts,  II,  1,  2. 

LIMITAT10N8.    See  FranchUes. 

LA  statute  of  limitations  should  be  strictly  construed  in 
favor  of  the  Government.  United  States  v.  WhUed  A  Whs- 
Uss 652 

2.  The  limitation  provision  in  the  Act  of  1891  relative  to  suits 
to  vacate  and  annul  patents  was  designed  for  security  of 
patent  titles  and  does  not  apply  to  action  at  law  to  re- 
cover value  of  patented  land  as  damages  for  deo»t  prac- 
ticed by  defendant  in  procuring  patent,   /d. 

3.  Where  there  are  two  remedies  for  the  protectidn  of  the 
sataie  right,  one  may  be  barred  and  the  other  not.   Id. 

4.  As  to  time  within  which' c»omplaint8  for  recovery  of  dam- 
ages shall  be  .filed  with  Int^eristate  Commerce  Commission. 
SeeLcmwriflc  Cement  Co.  v.  Interstate  Com.  Comm 638 

UQUOE  LAW8.    See  Intoxicating  Liquors. 
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Validity  of  Idaho  sheep  and  cattle  segr^tion  law.    See 

Onufechevarriay. Idaho 343' 

Twenty-eight  Hour  Law.  See  Intentate  Commeree  AeU, 

11,7,8. 

Limitfttion  of  liability  of  carriier  on  live  stock  contraet. 

See  Interitate  Commeroe  Aeti,  II,  1,  2. 

LOCAL  BU8INI88.     See  CoHstitutlonAl  Lair,  III;  Jiirl»* 
diotion,  II. 

LOCAL  LAW.    See  Jurlsdietion,  III,  (3)iVI. 

HAMDAMTO: 

1.  Not  available  to  review  erroneous  denial  of  motion  for 
.  Bubstituti<Hi  ci  party  to  suit  in  District  Court.   Ex  parte 

Slater 128 

2.  Supreme  Court  of  District  of  Cdumbia  may  direct  In- 
terstate Commerce  Commission  to  entertaii^  and  prooeed 
to  adjudicate  cause  which  it  has  erroneously  declared  not 
to  be  within  its  jurisdiction.  LouisviJle  C&mnt  Co.  v.  In- 
terdaU  Cam.  Camm d38 

3.  Petition  for  mandamus  should  gjve  a,  correct,  uncol<»ed 
statement  of  the  matter  concerning  which  it  seeks  rdief.    . 
Ex  parU  Slater : . . 128 

4.  Function  of  writ  when  directed  to  judicial  officers.     Id. 

5.  Is  it  available  to  compel  state  legislature  to  levy  tax  to 
satisfy  judgment  in  an  original  case?  Virginia  y.We^ 
Virginia 566 

MANDATE.    See  Procedure,  III. 

MARITIME  LAW.   See  Admiralt^. 

MASSACHUSETTS: 

1.  Stats.  1909,  ,c.  490,  Pt.  Ill,  §56,  imposing  an  annual 
excise  upon  every  foreign  corporation,  for  the  privilege  of 
doing  local  business,  of  a  given  per  cent,  of  par  value  <rf  its 
authorized  capital  stock,  subject,  however,  to  a  maximum 
limit  of  $2000,  field  valid^  as  to  corporation  doing  local  as 
well  OS  interstate  business.  Chefiey  Brothers  Co,  v.  Maetui- 
chitsetis 147 
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2.  fax  escacted  under  §  1,  c  724,  Stats.  1914,  far  privilege 
of  doing  local  business,  from  a  foreign  corporation  largely  " 
en^ifed  in  intestate  commerce,  and  whose  property  and 
inisinesB  were  largely  in  other'  States,  hdd  void.    Inter- 

naiw9Ud  Paper  Co,  v.  MassackuieUs 135 

LoeomMle  Co.  y.  Maiiodtueme. 146 

MAITBE  AHD  8BBVANT.   See  Kmployen' UabUity  Aet. 


1.  Right  res^ved  to  appmnt  master  to  examine  and  report 
concerning  amount  and  method  of  taxation  essential,  and 
other,  means  available,  to  satisfy  judgment  of  this  court  in. 
Boit  between  States.    Virginia  v.  West  Virffinia  — 563 

2.  FIndmgs  of  special  master  hdd  not  oondusive,  buf  sub- 
ject to  review  by  District  Court  upon  exceptions.  Iknver 
v.Deneer  Union  Waier Co.... 178 

MATBKIALMIN'B  ACTS: 

Groceries  and  prt)vi8ionB  furnished  government  contractor 
for  use  of  laborers  are,  under  certain  circiimstancas,  ma- 
terials used  "in  the  prosecution^'  of  the  work  within  the 
meaning  of  the  materialmen's  Acts  of  1894,  1905.  Brogan 
v.  National  Surety  Co . .  257 

MSASVEB  OF  DAMAOI8.    See  Imployers'  LUbility  AcU, 
10-13.   FnbUe  La&ds,  V,  2. 

MSZICO.    See  International  Law,  4. 
MnrOES.  See  Indians,  5, 6;  Parent  and  Cbild. 

MI18I88IPPI  BITSB: 

As  bouadary  between  Arkansas  and  Tenness^.  See 
JBoundaries.. 

M01IOYOLli8.  See  Anti-Trust  Act;  Patenta  for  In?entions. 

"mOBTOAOIS  AMD  DIIIMI  OF  TBUST.    See  Bailroads, 
2-6. 
Capacity  of  minor  to  make  mortagage^    See.  Philippine 


MUinCIPAL  CORPORATIONS.    See  Franchisas;  BtreeU 
and  Highways;  Street  Railways;  Water  Companies, 
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.1.  Section  5200,  Rev.  Stats.,  pmihhing  embeirieincnt,  etc., 
does  not  apply  to  receiver  appointed  bj  Ck»nptroIler<^  Cur- 
rency under  {  5234.     UnUed  8tak$  r.  WeiM 533 

2.'  Such  reottvtf  la  an  officer  of  the  United  Ststec  and  not  an 
agent  of  the  bank.   Id. 

ilAVlOABLI  WATIEB.   See  Bouadar  ea;  Watara. 

inOUOIHCI.    See  Imi^oyera'  UabiUtj  ikei. 

IIOTIGI.    See  Conatitutlonal  Xaw,  VII,  (1) 

Conatructive.   See  Indiana,  11;  Public  Laada,  I,  4. 

OIL  AND  OA8  LIA8I8.   See  Indiana,  »-12. 

OROniANCn.   See  Vrancblaaa* 

OEIOINAL  JVEI8DICTI0H.   See  Jurladlation,  III,  (1). 

08A0I IHDIAN8: 

Right  of  Secretary  of  Interior  to  impose  restrictions  upon 
private  land  purchased  for  non-competent  allottee  with 
trust  money.   See  M(£^tir({y  v.  UwUed  Slates ,., 263 

FA&XNT  AND  CHILD: 

1.  As  to  cases  ensting  at  time  of  enactment,  Philiiq|Miie 
Code  of  Civil  Procedure  did  not  displace  system  of  parental 
control  and  usufructuary  interest  defined  by  Civil  Code  re- 
specting property  of  minor  children;  and  therefore  the  right 
of  parent  to  emancipate  minor  children  and  thus  endow  them 
with  capacity  to  make  a  valid  mortgage  of  their  real  estate 
persiBted  notwithstanding  Code  of  Civil  Procedure.    Ibanez 

V;  Hanifiumg  Banking  Carp 621 

2.  Sedion  581  of  Code  of  Civil  Procedure  is  construed 
broadly  as  relating  not  merely  to  court  proceedings,  bu(t  as  ' 
expressly  preserving  existing  powers  and  usufructuary  rights 
of  parents  over  property  of  minor  children,  existing  under 
Civil  Code.   Id 

PARTUS: 

1.  A  State  is  not  affected  by  judicial  dc^terminatioas  invplv- 
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ing  a  boundary  in  cases  in  which  she  is  not  a  party.   Arkafi- 
908  V.  Tenmssee 168 

2.  In  suit  in  District  Court  to  set  aside  testamentary  dis- 
positions and  adjudge  the  property  to  plaintiffs  and  parti- 
tion it  among  them  as  heirs,  a  defendant  who,  being  also  an 
heir,  would  share  in  the  relief  if  obtained,  should  not  be 
aligned  as  a  plaintiff  for  the  purpose  of  testing  jurisdiction 
by  diversity  of  citisenship,  if  such  defendant  be  adversdy 
interested  as  legatee.  StUUm  v.  EnglWi 19B 

3.  Right  of  substitution  upon  death  of  party  depends  upon 
recognised  legal  and  equitable  principles  to  be  judicially 
applied ;  and  where,  after  due  hearing,  a  motion  is  denied,  the 
ruling,  if  erroneous,  may  be  corrected  upon  appeal,  but  can- 
not be  reviewed  by  mandamus.   Ex  parte  Slater 128 

4.  Death  of  one  of  the  solicitors  held  to  suspend,  until  sub- 
stitution of  party,  proceedings  under  decree  directing  that 
sum  in  registry  of  court  be  distributed  among  several  soli- 
citors in  proportion  to  their  respective  services  and  for  re- 
tention of  control  by  court  to  make  and  carry  out  the  ap- 
portionment.   Id. 

5.  Substitution  of  party,  formerly  effected  by  bill  of  re- 
•  vivor,  or  bill  of  that  nature,  is  now  ordered  upon  nioUon 

under  new  Equity  Rule  45.    Id. 

PABTNEE8BIP.    See  Admiralty,  3;  Carriers,  1. 

■» 

PATENTS  FOB  INVENTIONS: 

Jurisdiction  of  District  Court  to  entertain  bill  claiming  pro- 
tection for  price-fixing  contract  under  patent  laws.  See 
Jurisdiction,  IV,  (5). 

1.  Courts  must  apply  the  patent  law  as  they  find  it;  the 
remedy  for  damage  or  insuflScient  protection  must  come 
from  Congress.  Boston  Store  v.  Ameriddn  Oraphophone  Co.,,      8 

2.  Act  of  June  25,  1910,  does  not  automatically  confer  a 
gienenX  license  on  Government  to  use  patented  inv^tions 
or  authorise  their  use  at  the  will  of  private  parties  in  the 
manufacture  of  things  to  be  fumisliod  under  contracts 
between  them  and  the  United  States.  The  act  does  not 
operate  to  relieve  the  contractor  from  liability  to  account 
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for  the  damages  and  profits  ansing  from  the  infringement. 

Cramp  A  Sons  v.  Curtis  Turbine  Co ..   ..     28 

Mareani  Wireleas  Co.  v.  Simon 46 

3.  Where  appliances  called  for  by  a  contract  with  the  Gov- 
ernment were  so  far  incomplete  that  their  making  and 
furnishing  would  at  most  contribute  to  infring^ent  by 
the  Government  in  adjusting  and  using  them  for  essential 
governmental  purposes,  the  aets.  complained  of  would  not 
be  illegal  or  subject  to  injunction,  in  view  of  the  Act  of 
1910.    UoTtomWvrdmCo.v.Simm 46 

4.  Where  the  Ibwei*  court  treated  as  irrelevant  the  nature  of 
the  infringement — whether  direct  or  contributory,  hdd 
that  the  case  should  be  remanded  for  consideration  and  de- 
termination of  the  rights  of  the  parties  in  the  light  of  this 
court's  construction  of  the  Act  of  1910,  not  overiooking  peti- 
tioner's contentions  that  making  the  appliances  for  the  Gov- 
ernment before  the  contract  was  completed,  and  making 
them  for  persons  other  than  the  Ck>vemment>  would  c(hi* 
stitute  direct  infringements.   Id. 

5.  Recent  decisions  denying  rigHt  of  .patent  owners,  in 
selling  patented  artides,  to  reserve ,  control  over  resale 
or  use,  were  not  rested  upon  any  zpere  questicn  of. form  . 
of  notice  attached  to  articles  or  right' to  contract  solely  by 
reference  to  such  notice,  but  upon  fundamental  ground  that 
control  of  patent  owner  ended  with  pasmng  of  title.  Boston 
Store  V.  American  Oraphophone  Co 8 

0.  Where  patent  owner  delivers  patented  articles  to  dealer 
by  transaction  which,  essentially  considered^  is  a  completed 
sale,  stipulations  in  contract  that  articles  may  not  be  resold 
at  prices  other  or  lower  than  those  fixed  by  the  patent  owner 
are  void  under  the  general  law,  and  are  not  within  monopoly 
conferred,  or  remedies  afforded,  by  the  patent  law.   Id, 

FATIKT8  FOB  LAND.    See  Xndiani:  PiibUc  Lsnds. 

i^ATMIKT: 

Having  given  bond  to  secure  a  contract  with  Navy  Depart- 
ipent,  claimant  piud  premiums  after  alleged  compliance  with 
condition,  and  sued  to  recover  amount,  contending  that 
Secretary  of  Navy  should  have  canceled  the  bond  and  noti- 
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fitd  iht  mii«ly.  It  not  appearing  that  eUi^aatluMl. bound 
itfldf  to  oortinue  paying  premiuns  until  Secretaiy  at  aetod, 
hMf  that  the  payment  was  voluntary  and  gave  no  ciiuae  of 
action  in  Court  of  Claima.  BeMekem  Sied  Co.  v. '  l/nUed 
State..... " 533 

naiAvnu  aitd  FommnnuB. 

Raflroad  eompany  not  availing  of  opp<Mrtunity  given  by 
state  lair  to  lest  validity  ci  order  <^  state  eommiarion 
cannot  be  rdieved  from  cumulation  of  penalties  due  to  its 
violations  ci  order  while  awaiting  proceedingi  by  Stale. 
Cfulf,  Cohrado  dte.  Ry.  v.  Texaa 68 

PIBSOHAL  IHJURT.    See  ImployersMaablUtj  Act. 

PHIUFFIin  IBIkAlTDB: 

1.  As  to  cases  ezistiag  at  time  erf  enactment,  Code  of  Civil 
Procedure  did  not  displace  system  of  parental  control  and 
usufmctuary  interest  defiAcd  by  Civil  >^ode  respecting 
property  of  minor  children;  and  therefore  tiie  right  of  parent 
to  emancipate  minor  children  and  thus  endow  them  with 
capacity  to  make  a  valid  mortgnge  of  their  real  estate  per*  • 
siiAed  notwithstanding  Code  of  Civil  Procedure.    Jdofiss 

.  V.  H&n^song  B€tnking  Carp « 821 

2.  Section  681  of  Code  of  Civil  Procedure  is  ocAistmed 
broadly  as  rdating  not  merely  to  court  proceedings,  but  as 
expressly  preserving  existing  powers  and  usufructuary  rights 
of  parents  over  property  of  minor  children,  existing  under 
CSvilCode  Id. 

3.  Court  accepts  lower  courts'  interpretation  of  law  (Civ. 
Code,  Art.  18&1)  to  effect  that  mere  failure  of  creditor  to. 
sue  when  oUigatiim  in  whole  or  in  part  matures  does  not 
extend  its  term,  and  that  to  extinguish  surety's  liability 
e3ttension  must  be  based  on  some  new  agreement  by 
which  creditor  deprives  himsdf  of  ri^t  immediately  to 
enforce  claim.     Ihanu  v.  Hongkong  Banking  Corp 627 

FLIADUrO: 

1.  Petition  for  mandamus  should  give  a  correct,  uncol- 
ored  statement  of  the 'matter  concerning  which  it  sedu 
relief.    ExiparUSlaier 128 
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2.  Geomd  all«ga:(ioiMi  of  fnuid  and  insdvency  hM  not  to 
supply  the  abeence  ol  facts  entitling  plaintiff  to  equitable     . 
iqM.  Sean  v.  COy  <tf  Akron 242 

3.  Substitution  of  paity,  fonnerly  effeeted  by  bill  of  revivor, 
or  bill  of  that  nature,  is  nqw  prdered'  upon  motion  under 
new  Equity  Rule  45.  Ex  parte  Stater 128 

4.  Error  in  ruling  denying  plea  in  abatement  in  action  to  . 
foredose  mortgage,^8ettimg  up  pending  action  to  annul  ukhV 
gage,  hdd  to  have  been  harmless  in  view  of  judgment  in  the 
eariier  action  by  which  validity  of  mortgage  c<ttreetly  sus- 
tained.   Ibanez  v.  Hongkong  Banking  Corp&ration ',  627 

5.  As  to  sufficiency  of  statement  of  facta  in  certificate  from 
Circuit  Court  oi  Appeals!  See  Ricaud  v.  American  MeUd 
Co...... ,..204 

POUCIPOWXR: 

1.  A  law  primarily  designed  to  preserve  the  peace  is  not  an 
unreasonaUe  or  arbitrary  exereise  of  the  police  power:  so 
held  as  to  Idaho  sheep  and  cattle  segregation  law..  Chnaeche' 

wjdaho 343 


2.  PoHce  power  erf  a  State  extends  over  {he  federal  public 
domain,  at  least  in  abeence  of  legislation  by  Congress.  Id. 

3.  Police  power  extends  to  requiring  railroad  companies,  at 
own  expense,  to  make  streets  and  highways  crossed  by 
their  tracks  reasonably  safe  and  convenient  for  public  use. 
Oreai  Northern  By.  y.  Clara  Ci^. :..  434 

POUTIGAL  QUI8TION8.    See  Interiwtional  Law. 

POSTMASTIB  QnnEBAL; 

Suit  to  restrain  Assistant.    See  Aetlotia  suid.  Defeniea,  1. 

P*lB-EMPTXOH  SITTLHHMT.     See  Public  Lands,  H. 

PBISUMPTIOMS.    See  Inter«Ute  Commerce  AeU,  I,  17. 
Presumption  that  administrative  officers' wiD  MlOm  the  law 
not  indulged  .wherf  intention  to  obey  an  .illegal  regulati<Mi  of 
th^  superior  is  not  directly  disclaimed  by  them  and  is  ad- 
mitted by  their  counsel.    WaUe  v.  Macy : . . .  606 
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PUNCIPAL  AND  8UBITT.    See  Bonds;  PfaUippine  Is-  paob 
Unds»  3. 

PEIVILiOIS   AND  IMMUHITIX8.     See  Constitutional    . 

Law,  VI;  VII  (3). 

FEIVILIOI  TAZU.    See  Taiation. 

PBOBATI  JUU8DICTION.    See  Jurisdiotion,  III,  20;  IV, 
6,  6;  VI,  2,  3. 

PBOCBDUBB:    See  Masters. 

I.  Irror,  Appeal  or  Certiorari.    See  Jurisdiction. 

II.  Beope  of  BsTiew. 

L  There  is  do  OGcasion  to  consider  constitutional  question 
if  ease  may  be  disposed  of  on  other  grounds.  McCurdy  v. 
Umted  Stales 283 

2.  In  so  far  as  it  depends  upon  the  testimony,  verdict  cf 
jury«  upon  issues  requested  by  complaining  party,  finding 
that  state  regulation  as  to  location  of  railway  -officoB  and 
shops  does  not  burden  interstate  commerce  will  be  ac- 
cepted.  IfUernalumal  AG,  N.  Ry,  v.'  Anderwn Co 424 

3.  Court  accepts  lower  courts'  interpretation  of  Philipirine 
law  (Civ.  Code,  Art.  1851)  to  effect  that  mere  failure  of 
creditor  to  sue  when  obligation  in  whole  or  in  part  matures 
does  not  extend -its  term,  and  that  to  extinguish  surety's 
liability  extension  must  be  based  oh  some  new  agreement 
by  which  creditor  deprives  himself  of  right  immediately  to 
enforce  claim.   IhaiMxy,, Hongkong BaaMngCorporati^ 627 

4.  Where  master  appointed  with  consent  pf  parties  to  take 
testimony  and  report  it  with  findings  of  fact  and  conclu- 
sions of  law,  had  heard  issues  fully  and  admitted  all  prof- 
fered evidence,  and  exceptions  to  findings  raised  no  serious.  . 
questions  of  fact,  case  not  remanded  to  District  Court 
because  it  erroneously  declined  to*  pass  upon  the  exceptions. 
jDenser  v.  Denver  Union  WaUr  Co 178 

III.  Beopo  and  Form  of  Decree. 

1.  Form  of  mandate  where,  in  suit  to  rwtrain  a  contractor 
with  the  Government  from,  making  and  delivering  apoli- 
ances  on  the  ground  of  infringement  of  petitioner's  patent 
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rights,  the  lower  court  erroneously  treated  as  irrelevant  the^ 
nature  of  the  infringementr— whether  direct  or  contributory. 
Marconi  Wirdess  Co.  v.  Simon 46 

2.  Intimated  that,  but  for  character  of  proceeding  (manda- 
mus) and  doubt  as  to  intent,  damages  would  have  been  in- 
flicted under  Rule  23  on  plaintiff  in  error  fot*  prosecuting 
writ  of  error.  SmUh  v.  Jackson 388 

3.  Judgment  of  trial  court  modified  to  correct  clerical  err(tf 
i4>pearing  by  trial  court's  opinion  and  concession  of  counsel. 
Ibanes  v.  Hongkong  Banking  Corporation 627 

4.  Decree  of  injunction  properly  expressed  as  perpetual. 
Iniemational  A  0.  N.  By.  v.  Anderson  Co,, 424 

IV.  Beliearing. 

1.  Case  having  been  dismissed  for  want  of  federal  question, 
court  grants  leave  to  file,  and  treats  as  filed,  petition  for  r^ 
hearing,  and  orders  that  case  stand  for  consideration  on 
prior  submission,  the  fact  that  federal  question  > was  raised 
and  decided  on  former  hearing  in  state  court  being  shown 
by  ofiicial  report  of  its  opinion  which  counsel  failed  to  in- 
clude in  record  or  refer  to  in  briefs  and  argument.  Stodst 
man  v.  Miner 311 

2.  Attempt  to  raise  federal  question  through  application  to 
file  second  petition  for  rehearing  in  state  court  comes  too 
]B,te,    BiJhy  y.  Stewart 255 

V.  Certlfteate  ftrom  Oiroult  Court  of  Appeals. 

1.  Certificates  of  the  facts  constituting  the  basis  for  ques- 
tions propounded  should  be  prepared  with  care  and  precision. 
Boston  Store  v.  American  Orapkopfione  Co, 8 

2.  The  requirement  as  to  statement  of  facts  in  a  certificate 
from  Circuit  Court  of  Appeals  is  not  complied  with  by  a 
statement  of  what  is  "alleged  and  denied ''  by  the  parties 
in  their  pleadings,  supplemented  by  statement  that  there 
was'  evidence  tending  to  establish  the  facts  as  claimed  by 
each  party;  nor  should  the  questions  be  based  upon  an  "as- 
sumed "  statement  of  facts.    Ricavd  v.  American  Metal  Co.  304 

3.  Facts  supplied  by  judicial  notice  may  enable  court  to 
answer  questions  from  Court  of  Appeals,  where  otherwise 
insufficiency  of  certificate  would  neccdsitatc  its  return.    Id, 
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:  VI.,SalMtltatloii  of  Fttrttot. 

1.  Right  of  substitution  upon  deflib  of  party  d^[i0Kids  ap^ 
recognised  legal  and  equitable  principles  to  be  judieiaUy 
applied;  and  where,  after  due  hearing,  a  motion  is  denied, 
the  ruling,  if  erroneous,  may  be  correcled  upon  appeal,  but 
cannot  be  reviewed  by  mandamus.  Ex  parte  Slakr 128 

2.  Death  of  one  pi  the  soGciters  held  to  suspend,  untQ 
substitution  of  party,  proceedings  under  decree  directing 
that  sum  in  reipstry  of  court  be  distributed  among  several 
sdicitors  in  proportion  to  their  respective  services  and  for 
retention  of  control  by  court  to  make  and  cany  out  the  ap- 
portionment.  Id, 

3.  Sidwtitution  of  party,  formerly  effected  by  bill  of  ravivcnr, 
or  bill  of  that  nature,  is  now  ordered  upon  motion  undor 
new  Equity  Rule  45.   /d. 

VII.  Objections;  when  to  be  Made. 

Objection  of  unconstitutionality  of  rate-fixing  order  should 
be  made,  and  all  evidence  pertinent  thereto  adduced,  be- 
fore the  Interstate  Ck>mmerce  Commission  in  the  first  in- 
stance if  possible.    Manyfactvrers  Ry.  Co.  v.  United  Stales . .  457 

PBOCS88,  8SBVICS  07.   i3ee  JurlsdicUon,  U;  III,  22. 

FBOXZMATX  CAU8S.   See  Smploymrs*  LUbUity  Aet,  8. 

FUBUC  C0NTBACT8.   See  Contraets,  8-7- 

FUBUCI.AKD8: 

I.  Homesteads;  Fencing  Laws;  Bona  Fides,  p.  738. 
II.  A^e-emption  Settiement,  p.  739. 

III.  Occupancy  for  Grazing,  p.  739. 

IV.  Raihroad  Grants  and  Public  Reservations,  p.  740. 
V.  Annuhcnent  of  Patents,  p.  741. 

VI.  Pdice  Power  <rf  States,  p.  741. 

I.  Homesteads;  Fencing  Laws;  Bon*  Fides. 

1.  Enclosure  of  public  land,  accompanied  by  actual  posses- 
sion under  claim  of  right  and  color  of  titie,  in  good  faith, 
b  not  obnoxious  to  Fence  Act  of  1885,  nor  subject,  under 
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Homestead  Law,  to  be  broken  or  entered  for  porpone  of 
initiating  homestead  daim.    Dmee  v.  Ankeng 208 

2.  Attempt  to  establish  setUetnent  by  stealth  and  retain 
it  by  foree  against  one  in  peaceable  possession  as  bona  fide 
claimant  is  not  counteoaoced  by  Homestead  Law.   Id, 

3.  In  such  case  state  law  providing  for  summary  reston^* 
tion  of  possession  so  displaced  without  inquiry  into  tiUe  or 
right  of  possession,  applies,  and  presents  no  conflict  between 
state  and  federal  laws.  Id. 

4.  One  who  purchases  under  a  receiver's  receipt,  issued  upon 
a  soldier^s  additional  homestead  entry,  land,  which  is  in  the 
actual  possesion  of  another  claiming  from  another  sounft 
under  recorded  deeds,  -  is  constructively  notified  of  that 
othei's  claim  and  of  that  other's  rights  as  so  revealed;  and 
also — ^timragh  the  receiver's  receipt— of  the  origin  of  his 
own  titie  and  tiierdn  of  the  fact  that  it  was  procured  by 
means  of  affidavits  falsely  stating  that  the  land  was  unoo- 
ctt|Ned,  unimproved  and  unappropriated.  KruBffor  v. 
UnUedSUUes 69 

n.  Pre-emption  Sottlement. 

1.  Lands  within  limits  of  incorporated  dty,  whether  actu- 
ally occupied  or  sought  to  be  entered  as  a  townsite  or  not, 
weate  excluded  from  acquisition  under  Pre-emption  Act. 
SaUlAxke  InvestmerUCb.  v.OregmShioriLine 446 

2.  Attempted  pre-emption  settiement  on  such  land/ and 
filing  of  declaratory  statement  in  local  land  office,  do  not 
affect  disposing  power  of  Congress  or  operate  to  exdude 
tract  from  subsequent  grant  of  rig^t  of  way  ''through  the 
public  lands  "  containing  no  excepting  clause.   Id. 

3.  Act  of  1877  did  not  confirm  or  provide  for  confirming 
such  absolutely  void  pre-emption  claims  so  as  to  disturb 
rights  vested  before  date  of  act  under  a  railroad  right  oi 
way  grant.    Id. 

III.  Occupancy  for  Orasing.    See  I,  supra. 

1.  The  clause  in  §  1  of  act  to  prevent  unlawful  occupancy 
of  the  public  lands,  prohibiting  assertion  of  right  to  exclu- 
sive use  and  occupancy  of  any  oart  of  the  public  lands 
without  claim  or  color  of  title  mad^  or  acquired  in  good 
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faith,  prohibits  merely  the  ASBertion  of  an  exclusive  rig^t 
to  use  or  occupation  by  force,  intimidation,  or  by  what 
would  be  equivalent  in  effect  to  an  enclosure.  OmoacAs- 
varria  v.  Idaha ^ , 343 

2.  Idaho  sheep  and  cattle  segregation  law  (Rev.  Codes, 
1908,  §  6872)  is  not  in  conflict  with  clause  in  §  lof  act  to 
prevent  unlawful  occupancy  of  the  public  lands,  as,  in  so 
far  as  the  exclusion  of  sheep  from  certain  ranges  approaches 
a  grant,  the  result  i^  incidental  only.    Id. 

.   3.  Congress  has  not  conferred  on  citizens  the  right  to  grase 
Stockton  the  public  lands,  their  use  for  that  purpose  being 
^  merely  by  si^erance.    Id. 

4.  Exclusion  of  sheep  owners,  under  circumstances,  from 
use  of  the  public  domain,  provided  for  in  Idaho  sheep  and 
cattle  segregation  law,  does  not  interfere  with  any  ri^t  of 
a  citizen  of  the  United  States.   Id. 

IV.  Railroad  Grants  and  Publio  Resenrations. 

1.  Act  granting  right  of  way  to  Utah  Central  Railroad  Com- 
pany applied  to  public  lands  over  which  road  had  been  con- 
structed within  corporate  limits  of  Salt  Lake  City  but 
which  never  were  occupied  as  a  townsite  or  attempted  to  be 
ento^  as  such.  Townsite  Act  not  inconsistent  with  this 
conclusion.  SaU  Lake  Inveatmeni  Co.  v.  Oregon  Short  Line...  446 

2.  Lands  opposite  line  of  Northern  Pa<»fic  Railroad  con-* 
stituting  an  Indian  reservation  when  line  definitely  located, 
were  not  embraced  in  grant  made  to  company  by  Act  of 
1864.    Northern  Pac.  Ry.  v.  Wimer 283 

3.  A  reservation  of  public  lands  for  and  exclusively  de- 
voted to  occupancy  of  tribe  of  Indians,  made  under  direo- 

,  tion  and  with  approval  of  Commissioner  of  Indian  Affairs, 
^  and  approved  by  Secretary  of  Interior,  held  valid  and  ef- 
fectual to  exclude  the  lands  from  such  grant,  fdthough  not 
formally  sanctioned  by  President  until  after  railroad  had 
filed  its  map  of  definite  location.    Id. 

4.  Land,  part  of  odd-numbered  section  within  primary 
limits  but  covered  by  a  valid  pre-emption  filing  at  date  of 
definite  location  of  right  of  way,  was  excepted  from  grant 
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made  to  Denver  Pacific  Railway  &  Tdegrapb  Co.  Knwger 
V.  United  States 09 

5.  One  who  under  deed  of  such  company  and  through  mesne 
conveyances  came  into,  and  retained,  possession  of  a  parcel 
of  land  which,  because  of  pre-emption  filing,  was  excepted 
from  the  grant  to  the  compaiiy,  hM  to  be  in  position  to  ac- 
quire fun  title  by  purchase  under  Adjustment  Act  of  1887 
and  regulations  of  Land  Department.   Id. 

6.  Effect  of  grant  of  right  of  way  to  Big  Horn  Southem  RaiU 
road  Company  through  Crow  Raiervation.     United  States 

V.  Soldana 530 

V.  Annulment  of  Pat^nta. 

1.  The  limitation  provision  in-  the  Act  of  1891  relative  to 
suits  to  vacate  and  annul  patents  was  designed  for  security 
of  patent  titles  and  does  not  apply  to  action  at  law  to  re- 
cover value  of  patented  land  as  damages  for  deceit  practiced  * 
by  defendant  ii^  procuring  patent.  United  States  v.  Whited 
dtWheless 652 

2.  Provisionof  Act  of  1896  limiting  Government's  money  re- 
covery to  minimum  government  price,  not  applicable  in 
case  in  which  Government  seeks  money  damages  because  of 
deceit  practiced  in  procuring  patent  under  Homesteatd  Law. 
Id. 

3.  Defense  of  bona  fide  purchase  is  affirmative;  burden  .is  on 
party  making  it,  in  sUit  by.  United  States  to  cancel  patent 

for  fraud.     Krveger  v.  United  States 69 

VI.  Police  Power  of  States. 

Police  power  of  a  State  extends  over  the  federal  public  do- 
main, at  least  in  absence  of  legislation  by  Congress.  Omae" 
cheifarria  v.  Idaho 343 

PUBLIC  WORKS.    See  Contracts,  4-7. 

PURS  POOD  AND  DRUGS  ACT.     See  Pood  and  Drufi 
Act. 

RAILROAD  GRANTS.    See  Public  Lands,  IV. 


Digitized  by  VjOOQIC 


742  INDEX. 

BAXLR0AD8.    See  Carri«ra;  Kmploy«rt'  LtablUtf  Aet;  pmm 
ftanfthtite;  latentatd  Oommmroe  A«ti;  Fublle  Lundt; 
TMatlon. 

1.  Polioe  power  extends  to.requiriiig  nifatMMl  ewnpmiee, 
at  own  expense,  to  make  stieets  and  highways  craned  by 
their  tracks  reasonably  safe  and  convenient  for  public  use 
by  msddng  sidewalk  across  right  of  way.  Oreal  Narthem 
R^.Co.  V.Clara  City .....434 

2.  State  court  has  jurisdiction  to  decide  whether  owner 
of  railroad  within  its  territory  is  under  puUic  duty  to  ^nain- 
tain  offices  and  shops  at  particular  places,  even  thouifj^  it 
were  assumed,  as  a  rule  of  decision,  that  a  foreclosure  and 
confirmed  sale  in  a  federal  court  conferred  immunity  from 
obligation  which  that  court  alone  could  withdraw.  Inter' 
national  A  0.  N.  Ry.  v.  Ander$iM  Camty 424 

3.  Foreclosure  and  sale  in  federal  court  will  not  rdieve  pur* 
chaser  from  contractual  or  statutory  duty,  which  rested  on 
its  predecessors  under  state  law,  to  maintain  offices  and 
shops  at  a  particular  place,  if  state  law  holds  obligation  in- 
ddible  by  foreclosure.    Id. 

4.  Prohibition  against  removal  of  offices  and  shops  located 
by  contract  with  county  in  conaderation  ci  county  bond  aid, 
extends,  under  Texas  Act  of  1889,  tcrsuccessor  by  mortgage 
foredosure  of  contracting  railroad.   Id. 

6.  A  statute  providing  that  offices  and  shqps  shall  be  at 
place,  named  in  charter,  or  if  no  certain  place  there  named 
then  at  such  place  as  company  shall  have  contracted  to 
locate  them,  does  not  intend  that  a  valid  obhiract  for  loca- 
tion may  be  evaded  by  a  purohasing  company  by  naming 
another  place  in  its  charter  filed  under  a  gen^  law.    Id. 

6.  SeftMe,  that  contract  to  maintain  offices  and  shops  at  a 
particular  place  survives  mortgage  foreclosure  and  sale  where 
purehaser  succeeds  to  mortgagor's  franchise  to  be  corpora- 
tion; and  that,  generally  speaking,  state  legislature,  deal- 
ing witii  a  local  railroad  corporation,  has  power  to  fix  place 
of  domicile  and  principal  offices.   Id. 

7.  Street  railways  and  steam  roads  dififerentiated  as  re* 
spects  mimicipal  granting  power.  C<mngtan  v.  South  Co^ 
ingion  St.  Ry.Co 4IS 
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8.  As  to  eonstitutioiud  validi^  of  omkr  of  state  oommis- 
flioD  ordering  stoppage  of  intefstate  trains.  See  Coastltu- 
tlonal  Law,  III,  2-6. 

&ATS8.     See  Carriera,  3;  Intaratate    Coaamerea  Aeta; 
Water  Companies. 

RICinriM: 

1..  Bank  in  which  special  deposits  were  made  construed  as 
"receiver  "  within  meaning  of  §  3647,  California  Pol.  Code. 
Spring  Valley  Water  Co,  v.  S<m  Francisco 391 

2.  Becaver  of  national  bank,  appointed  by  Comptroller 
of  Currency  under  Rev.  Stats.,  (  5234,  is  an  officer  of  the 
United  States  and  not  an  agent  of  bank.  United  Stiatee 
V.  Weitad 633 

RIHXABINa.   See  Procedure,  IV. 

RIMITTITUB.   See  Smplojera*  liability  Aet,  13. 

REMOVAL  OF  CAUSXS.    See  Jurisdiction,  III,  13;  IV  (1). 

BXPARATION.   See  Interstate  Commerce  Acta,  II,  6. 

RISIDXNCX.    See  Jurisdiction,  II. 

Of  corporation  within  meaning  of  §  7  of  Sherman  Act.  S^ 
Anti-Trust  Act,  4. 

BXS  JUDICATA.   See  Judgments,  4, 8. 

RXVIVOR.   See  Parties,  6. 

RIPARIAN  RIGHTS.    See  Waters. 

SALARIES  AND  ALLOWANCES.    See  Canal  Zone. 

SECRETARY  OP  THE  INTERIOR.    See  Indians,  2-4,  7, 
^12,  15. 
As  to  judicial  interference  with.   See  Jurisdiction,  I,  5. 

SECRETARY  OP  THE  TREASURY.    See  Customs  Law. 

SERVICE  OP  PROCESS.    See  Jurisdiction,  II;  III,  22. 
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Validity  of  Idaho  law.  SwOnujiMhevarriav.  Idaho 343 

SHXPFIHO.   See  Admlraltf . 

STATES.  See  Boundaries;  Constitutional  Law;  Juiisdio- 
tlon;  Statutes;  Taxation. 

1.  The  principle  which  tobids  the  production  of  state  gov-  ' 
emmentai  inequality  by  afiixing  conditions  to  a  State's  ad- 
mission is  irrelevant  to  the  question  of  power  to  enforce 
the  contract  in  this  case.    Virffinia  v.  West  Virginia . , 565 

2.  Police  power  extends  over  the  federal  public  domain,  at 
least  in  absence  of  legislation  by  Congress.   Offiaechnarria 

y.  Idaho 343 

STATUTES.  See  Table  of  Statute  Cited,  at  front  of  volume; 
Abandoned  Property  Act;  Bankruptcy;  Criminal  Law; 
Employers'  Liability  Act;  Extradition;  Food  and  Drugs 
Act;  Indians;  Interstate  Commerce  Aets;  Intoxioat- 
ing  Liquors;.  Jurisdiction;  National  Banks;  Fatenti 
for  Inventions;  Public  Lands. 

L  Principles  of  Construction. 

1.  In  the  construction  of  statutes  defining  crimes  there 
can  be  no  constructive  offenses,  and  to  warrant  punish- 
ment the  case  must  be-plainly  and  unmistakably  witiiin  the 
statute.     United  States  v.  Bathgaie 220 

2.  Statutes  creating  and  defining  crimes  are  aot  to  be  ex- 
tended by  intendment  upon  ground  that  they  should  have 
been  made  more  comprehensive.    United  Staiea  v.  Weitad . .  533 

3.  Intention  of  Congress  is  to  be  sought  for  primarily  in 
language  used,  and  where  this  expresses  an  intention  reason- 
ablyintelligible  and  plain  it  must  be  accepted  without  modi- 
fication by  resort  to  construction  or  conjecture.    Thampeon 

V.  United  StaUe 647 

4.  Presumed  that  intention  to  change  law  as  declared  by 
this  court  will  be  expressed  by  Congress  in  plain  terms, 
rather  than  in  isuch  as  are  consonant  with  and  within  the 
scope  of  this  court's  previous  declfuon.    Id. 

5.  It  has  been  the  policy  of  Congress  not  to  interfere  with 
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dectionfl  within  a  State  except  by  clear  and  specific  pro- 
visiona.     Uniied  States  v.  Bathgaie 220 

6.  When  the  meaning  .of  an  expression  has  been  definitely 
settled  by  prior  decisions  of  this  court  it  wiU  be  assumed 
that  Congress  in  using  that  expression  without  qualifying 
words  adopted  the  meaning  thus  attached  to  it.  LouisnUe 
Cement  Co.  v.  InUreUUe  Com.  Comm 638 

7.  A  statute  <rf  limitations  should  be  strictly  construed  in 
favor  of  the  Government.  UnUed  States  v.  WkUed  &  Whe- 
less 552 

8.  Grants  of  rights  or  privileges  by  State  or  its  municipali- 
ties are  strictly  construed;  what  is  not  unequivocally  granted 
is  withhield;  nothing  passes  by  mere  implication.  City  of 
MUcheU  V.  Dakota  Td.  Co 396 

II.  Fartioular  Statutes. 

1.  Act  of  Avgw^  13,  1894,  28  Stat.  978,  constirued  liberally 
for  the  protection  of  those  who  furnish  labor  or  materials 
in  the  prosecution  of  public  works;  and  neither  that  act,  nor 
the  amendatory  act  of  1905,  is  limited  in  application  to  labor 
and  materials  directly  incorporated  into  the  public  work. 
Brogan  v.  National  Surety  Co 257 

.  2.  California  Pol.  Code,  §  3647,  covers  money  placed  in 
bank  as  special  deposits  pursuant  to  order  of  court  and 
stipulation  of  parties  to  await  outcome  of  litigation. 
Spring  Valley  Water  Co.  v.  San  Francisco , 391 

3.  Idaho  Sheep  and  Cattle  Segregation  Law  (Rev.  Codes, 
1908^  §  6872)  upheld.    Omaechevarria  v.  Idaho 343 

4.  Illinois  Dram  Shop  Act  (Rev.  Stats.,  c.  43,  §  10)  upheld. 
Eiger  v.  Oarrity  '. 97 

5.  Louisiana  Act  of  1904  (Laws,  1904,  Act  No.  54)  as 
amended  in  1908,  providing  for  service  of  process,  held  not 
applicable  to  foreign  corporations  which  have  withdrawn 
from  State.    People's  Tobacco  Co.  v.  American  Tobacco  Co, . .     79 

6.  MassaehusetU  Corporation  Tax  Law  (Stats.  1914,  c.  724, 

{ 1)  held  invalid.   International  Paper  Co.  v.  Massachusetts . .   135 
Locomobile  Co.  v.  Massachtisetts 146 
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7.  MaasaehtueUs  CarporoHan  Excise  Law  (Stats.  1909,  c. 
490,  Pt.  Ill,  §  56)  hdd  valid.  Cheney  Broihen  Co.  v.  Maeea- 

chueeUe 147 

8.  Minnewta  Laws,  191S,  e.  78,  (.1,  requiring  that  side- 
walks be  built  over  railroad  right  of  way,  .uphdd.  Great 
Northern  Ry.  v.  Clara  CUy 434 

9.  Philippine  Code  of  Civ.  Proc.,  i681,  construed  broadly' 
as  relating  not  merely  to  court  proceedings,  but  as  expressly 
preserving  existing  powers  and  usufructuary  rights  of  par- 
ents over  property  of  minor  children,  existing  under  Civil 
Code.    Ibanez  v.  Hongkong  Banking  Corp 621 

10.  Philippine  Civ.  Code,  Art.  1851,  as  to  effect  of  failure  of 
creditor  to  sue  when  obligation  matures.  Ihanez  v.  Hong" 
kong  Banking  Corp 627 

11.  Texas  Office-Shops  Ad  of  1889,  prohibiting  removal  of 
offices  and  shops  of  raifaroads  Ick^ated  by  contract  within  a 
county  in  consideration  of  county  bond  aid,  extends  to  sub- 
cdssor  by  mortgage  foreclosure  of  oontracting  raihxiad.  Inr 
temationalAO.N.  By.  y.  Anderson  Co 424 

12.  Texas  Stats.,  Art.  6699;  jurisdiction  of  suit  to  contest 
validity  of  will.   SuUmt  v.  Enn^isk 199 

13.  Virginia  License  Tax  Law,  Acts  1915,  o.  148,  p.  233,  up- 
held.  Armour  dt  Co.  y.  Virginia 1 

14.  Virginia  Corporation  PritUege  Tax  Law  (Acts  1910, 
c.  53,  (  38a),  upheld  as  not  arbitrary  or  unreasoniable  under 
all  the  circumstances,  though  case  on  border  line.  Oenerd 
Railway  Signal  Co,  v.  Virginia 500 

STOCK  OEAZINO  LAWS.    See  Constitutional  Law,  VII, 
2,  6, 15;  PttbUc  Lands,  ift. 

STOCKROLDSBS.    See  Jurlsdietlon,  II,  4. 

STRUT  RAILWAYS.    See  rranehises,  2-5. 

A  street  railroad  is  one  of  the  ordinary  incidents  of  a  city 
and  with  respect  to  the  municipal  granting  power  stands  on 
a  different  footing  from  steam  railroads  habitually  run  over 
.  separate  rights  of  way.  Covington  v.  South  Covington  St. 
Ry.Co 413 
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Pdiee  power  extends  to  requiring  railroad  companies,  at 
own  expense,  to  make  streets  and  highways  crossed  by  their 
.  tipacks.  reasonably  safe  and  eonvenient  for  public  use  by 
maldng  sidewalk  across  right  of  way.  Cheat  Nmikem  Ry. 
V  CUaraCUy. 434. 

,SUBBOOATION.    See  Admiraltf .  4. 

SUBSTITUTION  or  PARTIES.    See  Procedure  VI. 

SURSTIBS.   See  Bonds;  Philippine  Islaiida,  3. 

TAXATION: 

Immunity  of  interstate  commerce  from  state  taxation.  See 
Constitutional  Law,  III,  6-10. 

As  to  amount  and  method  of  taxalion  essential  to  satisfy 
judgment  of  this  court  in  suit  between  States.  See  Virginia 
V.  West  Virginia 565 

I.  Construction  of  Tax  Acts* 

1.  Nature  of  Tax;  on  Property  or  Earnings.  In  determin- 
ing whether  a  state  tax  is  to  be  viewed  as  a  tax  on  prop- 
erty measured  by  earnings  or  a  tax  on  earnings,  the  view 
of  state  court  and  legislature,  though  not,  conclusive,  will 
not  be  rejected  unless  ill  founded.  Cudahy  Packing  Co.  v. 
Minnesota 450 

2.  Id.  DotMe  or  Excessive  Taxation.  A  tax  on  a  company 
owning  freight  cars  which  it  furnished  to  railroads  for  a  fixed 
compensation,  held  not  to  be  deemed  double  or  exceasive 
from  fact  that  receipts  of  railroads  from  shipments  in 
such  cars,  less  rental  paid  to  owning  company,  were  made 
a  factor  in  valuing  property  oh  which  railroads  were 
taxed.    Id. 

II.  State  Taxation.    Legitimate  Purposes  and  Subjects. 

1.  Immunity  of  Interstate  Commerce.  Immunity  from  state 
taxation  is  universal  and  covers  every  class  of  such  com- 
merce, including  that  conducted  by  merchants  and  trading 
companies  no  less  than  what  is  done  by  common  carriers. 
International  Paper  Co.  v.  ^tassachusetts I.'i5 

2.  Property  Employed  in  Interstate  Commerce.  A  state  tax 
on  a  company  owning  freight  cars  which  were  employed  by 
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railroadB  in  hauling  both  intentate  and  intrastate  com- 
merce, held  a  property  tax  and  not  one  on  gross  earnings 
burdening  interstate  commerce.  Cudahy  Packing  Co,  v. 
Minnuota 450 

3.  Id,     Property  constituting  a  freight  car  line,  used  or    * 
employed  regularly  and  habitually  in  a  State,  is  within  the 
taxing  power  of  that  State,  although  chiefly  devoted  or 
applied  to  interstate  transportation,  and  may  be  taxed  at 
its  real  value  as  part  of  a  going  concern.   Id. 

4.  Foreign  Ccrporaiicna;  Property  Tax.  A  State  is  wbdly 
without  power  to  impose  a  tax  upon  Y>roperty  of  a  fordgn 
corporation  beyond  its  jurisdiction,  and  it  is  of  no  mcnnent 
whether  the  ccnporation  be  a  oanrier  or  a  trading  company. 
International  Paper  Co.  v.  MaaeachuaeUe 135 

5.  Id.  Excise  Taxes.  Where  material  part  of  business  con- 
ducted in  State  by  foreign  corporation  is  intrastate  the 
company  is  subject  to  licensing  power  of  State.    DaUon 

Adding  Machine  Co.  v.  Virginia 4&S 

General  Railway  Signal  Co.  v.  Virginia 500 

6.  Id.  A  state  law  imposing  a  fee  for  the  privilege  of  doing 
local  business  of  $1,000  on  foreign  corporations  with  capital 
over  $1,000,000  and  not  exceeding  $10,000,000,  uphdd. 
General  Railway  Signal  Co.  v.  Virginia 500 

7.  Id.  State  may  impose  different  rate  of  taxation  upon 
foreign  corporations  for  privilege  of  doing  local  business 
than  it  imposes  upon  primary  franchises  of  own  oorpoRir 
tions;  and,  by  merely  licensing  foreign  corpcmttion  to  engage 
in  local  business^  and  acquire  local  property,  it  does  not  sur^ 
render  or  abridge,  qtu)ad  such  corporation,  its  power  to 
change  and  revise  its  taxing  system  and  tax  rates.  Cheney 
Brothere  Co.  v.  Maeeachueetts 147 

8.  Id.  Massachusetts  Stats.,  1909,  c.  490,  Pt.  Ill,  f  56, 
imposing  an  annual  excise  upon  every  foreign  oorporation, 
for  the  privilege  of  doing  business,  oi  a  given  per  eent.  of 
par  value  of  its  authorized  capital  stock,  subject,  however, 
to  a  maximum  limit  of  $2000,  held  valid,  as  to  corporation 
doing  local  as  well  as  interstate  business.    Id. 

9.  Id.  Acti\nties  held  to  constitute  local  bufdness,  affording 
haaeta  for  taxation.    Id. 
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10.  Id.  Lioense  tax  imposed  under  law  of  Virginia  of 
1915,  taxipg  merchants  doing  business  in  State  on  basis  of 
amount  of  purchases,  but  excluding  from  its  operation  man- 
ufacturers taxed  on  capital  by  St^te,  who  ofTer  their  product 
tot  sale  at  jdace  of  manufacture,  held,  as  appllcki  to  a  foreign 
corporation  and  as  computed  on  the  basis  of  merchandise 
manufactured  by  it  in  other  States  and  shipped  into  Virginia 
for  sale  at  its  agencies  there,  not  to  offend  the  equal  [protec- 
tion clause,  or  abridge  the  privileges  and  immunities  of  the 
corporation  guaranteed  by  Art.  IV  of  the  Ckmstitution,  and 

.  14th  Amendment,  or  constitute  an  unconstitutional  burden 
on  interstate  commerce.    Armour  <t  Co.  v.  Virginia 1 

11.  Id.  As  to  power  of  State  in  respect  of  license  fees 
or  excise  taxes  imposed  on  foreign  corporations  doing  inter- 
state as  well  as  local  business.    See  IntematiotKd  Paper  Co. 

V.  Maasachia^ 135 

12.  Bank  Depo9its.  Money  placed  in  bank  as  special  de- 
posits, pursuant  to  orders  of  District  Court  and  stipulation 
of  parties,  to  await  outcome  of  litigation,  held  subject  to 
assessment  for  taxation  under  §  3647,  Pol.  Code  of  Califor- 
nia.  Spring  Vailoy  Water  Co.  v.  SanFrancieco 391 

13.  Id.  Such  deposits  sufficiently  desciibed  for  purposes 
of  assessment  by  numbers  of  the  s^vera]  cases  in  which 
made,  and  by  designating  court  and  parties;  and  facts  Uiat 
deposit  in  each  case  was  not  assessed  separately,  and  that 
description  included  also  case  in  which  there  was  no  deposit, 
do  not  vitiate  assessment.    Id. 

14.  Indian  Property.  Acts  of  1906  and  1912,  respecting 
Osage  Indians,  do  not  authorise  Secretary  of  Interior  to 
impose  restrictions  upon  private  land  purchased  for  non- 
competent  allottee  with  his  trust  money,  previously  re- 
leased, and  thus  exempt  it  as  a  governmental  instrumental- 
ity from  state  taxation.    MdCwrdy  v.  UnHed  States 263 

III.  nnconstituiional  Xzcisei  on  Corporations. 

1.  Excise  Measttred'by  Capital  Stock.  LioQnse  fee  or  excise 
of  a  given  per  cent,  of  par  value  of  entire  authorised  capital 
stock  of  foreign  corporation  doing  both  local  and  interstate 
business  and  owning  property  in  several  States,  is  a  tax  on 
entire  business  and  property  of  cori>oration,  and  is  void  both 
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asan  illegal  burdeningof  tnterataleeomiieraiaiMlasadapri-' 
vation  of  property  without  due  proce—  of  law.  /tiliniofiofMil 
Paper  Co.  V.  MouachMmlU 135 

2.  Ma$$aeku$$ll9  Lam.  Tnx  eiaeted  uAder  11,0.  734, 
Manaehuwtts  Stats.  1914,  for  privil^pe  of  ck^  loeal 
bunnesB,  from  a  foreigD  corporation  laifely  eoficed  in 
intentate  oommeroe,  and  ^riiose  ptopeeiy  and  baanen  wen 
largdy  m  other -Statee,  KM  void*    InigmOtiomi  Paf$r  Co. 

▼.  Jf  nMoefcuaettt 135 

I^oomMkCa.  ▼•  M aMochneette  •  •  •  • .  t 146 

8.  Btmim  on  InknkOe  Comsneree.  Where  foreign  cor- 
poration maintaina  and  employe  local  office,  with  etock 
of  iamplee  and  force  of  office  and  travding  ealcBmen, 
merely  to  obtain  orders  locally  and  in  other  States,  sob- 
ject  to  apl^val  by  home  office,  for  its  goods  to  be 
shipped  diraetly  to  its  customers  from  its  home  States 
the  busineM  is  part  of  its  interstate  commewe  and  not  sub- 
ject to  local  excise  taxation;  and  action  of  audi  oSoe  in  ol^ 
taining  orders  from  cMstoaaers  rwiding  in  home  State  ef 
coiporation  and  in  transmitting  them  to  home  State  where 
they  are  approved*  and  filled,  is  intentate  mtereoune  in 
SUte  where  office  is  established.  CJWney  Brethtn  Co.  t. 
MoMBochmiU 147 

4.  Id.  Thaia  local  bwmam  stfanulales  interstate  bwmam 
and  its  abandonment  would  ha^  the  ofH^odte  eSeet  does 
not  make  it  any  the  less  local.  14. 


As  dement  in  estimating  value  of  leasehold.    See 

/oeltirm  A».  Co.  V.  t/nOedStaCss 457 

TBABOAmiX   See  Customs  Law. 

TIUFIOIIS  COMFAIIIBS.    See 


Boundary  line  between 
of  main  diannei  of  navigation  of 
in  1783,  subject  to  such  changes  as  have  o 
natural  and  gradual  processes,   itrtanmi  v 

Cutnav.  Td 
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TSBMINALS.    See  Intoritato  Commerce  Aeti.  page 

TBkA8: 

1.  County  court  has  no  equitable  jurisdiction  of  suit  inter 
partes  to  annul  dispositions  in  will  and  partition  pro])erty 
among  heirs,  where  title  to  land  is  involved,  and  amount 

in  controversy  exceeds  $1,000.  StdUm  v.  English 1^ 

2.  District  courts  have  no  jurisdiction  to  annul  by  an  orig- 
inal proceeding  the  action  of  a  county  court  in  probating  a 
will,  and  a  suit  under  Stats.,  Art.  5699,  to  contest  validity 

*  of  will  so  probated,  must  be  brought  in  county  court  and 
calls  for  exarcise  of  original  probate  jurisdiction.    Id. 

3.  Prohibition  against  removal  of  offices  and  shops  located 
by  contract  with  county  in  consideration  oif  county  bond 
aid,  extends,  under  Act  of  1889,  to  successor  by  mortgage 
foreclosure  of  contracting  railroad.  ItUenuUianal  0,  AN. 
Ry.  V.  And/erson  County 424 

TITLI.     See    Indiani;  tntemational  Law;  Patents  for 
Inventions;  PubUe  Lands. 

TRAbXMABKS: 

1.  Trademark  for  one  variety  of  goods  includes  other  varicv- 
ties  of  the  same  species.    Rock  Spring  Co.  v.  Ocdnes  dtCo..,:  312 

2.  An  adjudication  that,  as  against  B,  A  is  entitied,  by  prior 
appropriation,  to  use  a  trademark  on  "blended  "  whiskey, 
protects  A,  as  against  B,  in  its  use  on  "straight "  whiskey. 
Id. 

3.  In  a  suit  by  G  to  enjoin  R  from  uang  trademark  on 
"straight "  whiskey^  claimed  by  former  through  prior  ap- 
propriation, a  former  decree,  set  up  by  R  claiming  to  be  act- 
ing as  agent  of  H,  dismissing  bill  in  former  suit  brou^t  "by 
G  against  predecessors  of  H,  to  enjoin  them  from  usmg  the 
same  mark  on  "blended  "  whiskey,  hdd  a  bar,  notwithstand* 
ing  the  later  suit  related  to  "straight ''  whiskey  and  not- 
withstanding subsequent  registration  of  trademark-  by 
plaintiff  for  "straight "  whiskey.    Id, 

TBU8T  JVJmS: 

Supervision  of  trust  funds  of  Indians.    See  Indians,  14, 15. 

TRUSTS  AND  TBUSTESS.    Seclndians. 
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''TWINTT-IIOHT  HOUR  LAW."    See  Intmnitate  Com-PAOB 
m«re«  Aeto,  II,  7,  8. 

UNIFORM  UVI  STOCK  CONTRACT.     See  Intentate 
Comxneree  Aetf,  II,  1,  2. 

UNITED  8TATI8.    See  ContrMU,  3-7. 

1.  Suit  to  restrain  Aflsietant  Poetmaster  General  from  an^^ 
nulling  a  contract  held  auit  against  United  States.  WdU  v. 
Baper ;..... 335 

2.  Receiver  of  national  bank,  appointed  by  Comptroller  of 
Currency  under  Rev.  Stats.,  §  5234,  is  an  officer  of  thcf 
United  States  and  not  an  agent  of  bank.  United  Staiee  v. 
Weitul.. ^  533 

3.  Right  to  use  patented  inventions.  See  Patents  for  In- 
veAtions. 

VERDICT: 

In  so  far  as  it  depends  upon  the  testimony,  verdict  of  jury, 
upon  issues  requested  by  complaining  party,  finding  that 
state  regulation  as  to  location  of  railway  offices  and  shops 
does  not  burden  interstate  commerce,  will  be  accepted.  In- 
temationalAO.  N.  Ry.  v.  AndersonCo 424 

Remittitur.   See  Employers'  Llal>ility  Aet,  13. 

VESSELS.   See  Admiralty. 

WAR-MAKINO  POWER.    See  Constitutional  Law,  H,  3. 

WARRANTY: 

Of  seaworthiness  of  vessel   See  Admiralty. 

WATER  COMPANIES: 

1.  Mere  incorporation  and  organisation  undor  general  laws 
of  Ohio,  with  power  to  construct  and  operate -hydro-electrio 
power  system  at  places  designated,  and  to  take  water  rights 
and  riparian  property  for  that  purpose,  does  not  imply  con- 
tract between  State  and  company  tiiat  supply  of  water  avail- 
able shall  not  be  diminished;  and  subsequent  appropriation 
of  the  water  by  city  under  state  authority  held  not  to 
impair  the  obligation  of  the  contract.  Sears  v.  City  of  Akron  242 

2.  Right  of  appropriation  of  water,  with  pow^  of  condem- 
nation, acquired  by  company  organized  under  general  laws 
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of  Ohio,  under  which  no  property  had  been  acquired,  hdi 
subject  to  State's  reserved  power,  and  that  an  appropriation 
of  the  water  by  a  city,  under  authority  of  the  state  le^ 
lature,  was  not  an  unconstitutional  taking  of  the  company's 
property.   Id. 

3.  Provifflons  of  ordinance  fixing  rates  which  water  com- 
pany,  whose  franchise  had  expired,  might  charge  in  future, 
providing  for  collection  of  charges  in  advance,  and  riequir- 
ing  installation  of  meters  and  hydrants,  and  imposing  fines 
for  violation  of  ordinance,  hdd  to  confer,  impliedly,  privi- 
leges necessary  to  enable  company  to  continue  service,  and 
so,  as  granting  n^w  franchise  of  indefinite  duration,  termin- 
able by  either  city  or  company  at  such  time  and  under 
such  circumstances  as  would  be  consistent  with  duty  owed 

to  inhabitants.   DenMr  v.  Denver  Vniah  Water  Co. 178 

4.  A  net  return  of  4.3%  of  value  of  plant,  afforded  by  or- 
dinance rates,  hdd  insufficient,  and  that  ordinance  fixing* 
such  rates  amounts  to  taking  of  company's  property  without 
due  process  of  law.   Id. 

Q.  In  valuing  plant  of  public  service  company  as  basis  for 
determining  adequacy  of  rates  fixed,  it  is  proper  to  estimate 
land  at  present  market  value,  and  structures  at  the  reproduc- 
tion icost  lesa  depreciation;  also  the  ''going  concern  value.'' 
/* 

6.  In  determining  whether  rates  fixed  by  ordinance  allowed 
an  adequate  return,  such  water  company's  plant  not  to  be 
valued  as  "junk,"  but  as  property  usefid  and  in  use  in  the 
public  service;  nor  is  question  of  value  greatly  affected^  if  at 
all,  by  fact  that  there  is  neither  right  nor  obligation  to  con- 
tinue use  perpetually,  or  for  any  long  period  that  may  be  de- 
fined in  advance.    Id. 

7.  Whether,  in  Colorado,  company,  under  franchise  con- 
tract to  furnish  water  for  a  city,  becomes  owner  of  water 
rights  initiated  by  it,  not  decided.    Id. 

WATXB8: 

Navigable  river  as  boundary  between  States.    See  Bound- 

•rtoi. 

Appropriation  in  Colorado.    See  Water  Companies,  7. 
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WATBB8— Con^fittirf.  PMi 

1.  3ow  land  that  emerge^  on  either  Bide  of  a  navig^Ue  inter- 
state botrndary  stream  slukU  be  dispoBed  of  aa  between  pul^ 
and  private  ownerahip  is  a  matter  to  be  determined  acocwd- 
ing  to  the  law  of  each  State,  under  familiar  doctrine  that  it 
is  for  the  States  to  establidi  for  themselves  such  roles  of 
property  as  they  deem  eipedient  with  respect  to  the  navi- 
gaUe  waters  within  their  borders  and  the.  riparian  lands 
adjacent  to  them.  itrftansiMv,  reimstses.^..  .1 168 

2.  Where  no  direct  taking  under  pofwer  of  eminent  domain, 
a  riparian  owner  complaining  of  act  of  a  titf  in  damming 
and  diverting  stream  for  municipal  water  supply,  remitted 
to  action  at  law  for  damages,  unless  injury  dear  and  excep- 
tional drcumstanoes  are  present  warranting  resort  to  etiuity. 
Sears  y.Ciiyrf  Akron 242 

WILLS: 

As  to  jurisdiction  of  state  and  federal  courts  of  suit  to  annul 

wiU.   See8uttMy.Bnifli9h..\ 199 

A^  to  jurisdiction  of  this  court  where  probate  of  will  of     ' 
Indian  refused  sbldy  on  ground  of  mental  inc^>adty.    See 
Bittfyy:SUwari. ........ 3K 

W0BD8  AKD  PR&A8I8.   See  8tatutea,  I,  8, 4, «. 

'  Vaute  of  adian  aeerves  **  as  used  in  (  16  of  Act  to  Regulate 
Commerce.    See  louimae  CemeiU.Co.  v.  tmimUdu  Vom. 

Comm k  6S8 

"Compottiid."   See  rood  and  Druga  Mt. 

"fiendM  w  is  /cimd"  as  in  (7  of  Sherman  Act.   Sos 

PwtUm  reborn  Co.  V.  Awmkm  rotooos  Cs^  •«...•...« ..    79 

WBITOPSftBOB.   SeeJwIadiMton. 
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